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HUSBAND    AND    WIFE 


CHAPTER  XIII. 

THE  WIPE'S  INTEREST  IN  HER  HUSBAND'S 

PERSONAL  ESTATE. 

The  subjects  intended  to  be  treated  upon  in  this 
chapter,  are 

L  The  wife^s  interest  in  her  husband's  personal 
estate  under  the  statute  of  distribution^  and  under 
the  customs  of  the  cities  of  London  and  York. 

II.  What  will  be  a  bar  to  such  her  interests  * 

I.  With  respect  to  the  wife's  interest  in  her  hus-  Wife's  iu- 
band's  personal  estate  under  the  statute  of  distribution,  *^*  under 
if  she  survive  her  husband,  who  happens  to  die  in-  distribution, 
testate,  leaving  children,  and  without   having  made 
any  settlement  upon  the  marriage  to  the  prejudice  of 
her  right,  she  will  be  intitled  by  the  statute  {a)  to  one- 


(a)  22  and  23  Cha.  II.  chap.  10,  made  perpetual  by  1  Jaikies  II. 
chap.  17,  sect.  5.  V 

VOL.  IT.  B 
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third  part  of  his  personal  estate ;  and  if  there  be  no 
child,  then  to  a  moiety. 

But  this  interest  of  the  ^ife,  as  also  her  interests  by 
the  customs  after  mentioned,  are  under  the  absolute 
power  and  control  of  her  husband  ;  for  if  he  make  a 
will  disposing  of  his  personal  estate,  she  canngt  claim 
any  part  of  it  in  opposition  to  that  disposition. 

Such  is  the  widow's  title  under  the  statute  of  dis- 
tribution ;  but  her  share  in  her  husband's  personal, 
estate  may  be  augmented  by  particular  customs,  which 
we  will  next  consider. 

According  to  the  customs  of  the  city  of  London  and 
the  province  of  York  (which  in  regard  to  the  widow 
are  nearly  the  same),  if  a  freeman  of  London,  or  an 
inhabitant  of  the  province  of  York,  having  a  wife  and 
children,  die  intestate,  possessed  of  personal  estate 
more  than  sufficient  to  pay  his  debts  and  funeral  ex- 
penses, his  residuary  estate  will  be  distributable  under 
the  statute  and  the  customs,  in  the  following  manner : 
after  deducting  the  furniture  of  the  widow's  bed- 
Widow's  chamber,  and  apparel,  called  the  widow's  chamber f  and 
chamber,        ^^  which  she  is  intitled,  or  the  sum  of  50/.  in  lieu  of  it 

if  her  husband's  estate  exceed  in  value  the  sum  of 
2000/.  (a),  the  property  is  to  be  divided  into  three 
shares ;  one  of  which  belongs  to  the  widow,  another  to 
the  children,  and  the  third  to  the  intestate's  admini- 
Di«tribution.  strator,  which  is  called  the  dead  man\s  share  ;  and  by 

statute  1  James  II.,  chapter  17*  that  share  is  made 
distributable  according  to  the  statute  of  distribution ; 
so  that  of  this  third  the  widow  is  intitled  to  one-third, 
and  the  children  to  the  remaining  two-thirds  :  if,  then^ 
the  intestate's  residuary  personal  estate  amount  to 
1800/.,  and  he  leave  a  widow  and  two  children,  the 
division  will  be  into  eighteen  parts ;  of  which  the  widow 
will  be  intitled  to  eight,  six  by  the  custom,  and  two 


(fl)  Biddle  V.  Biddle,  7  Vin,  Abr.  301 
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by  the  statute ;  and  each  of  the  children  will  be  intitled 
to  five,  three  by  the  custom,  and  two  by  the  statute. 
But  suppose  the  father  to  have  left  a  widow  and  only 
(Hie  child,  still  she  will  be  intitled  to  eight  shares,  and 
the  child  to  ten,  six  by  the  custom,  and  four  by  the 
statute ;  and  if  there  were  no  child,  then  the  widow 
would  be  intitled  to  three-fourths  of  the  whole,  two  by 
the  custom,  and  one  by  the  statute;  the  remaining 
fourth  being  distributable,  under  the  statute,  among 
the  intestate's  next  of  kin  (/i). 

It  has  been  observed  that  a  freeman  may  exclude  Effect  of  free- 
the  customs  and  the  statute  by  making  a  will  disposing  m^ulmt^s 
of  his  personal  estate ;  but  it  sometimes  happens,  that  personal  es- 
a  freeman  engages  before  his  marriage  that  his  personal  /jstributedT 
estate  shall  go  at  his  death  according  to  the  custom,  according  to 
which  is  a  good  and  binding  agreement.     In  such  ^  ^cus^^^'^ 
cases,  two-thirds  of  his  residuary  personal  estate  will 
be  distributable  according  to  the  custom,  notwithstand- 
ing his  will;  but  the  remaining  third,  or  dead  man's 
share,  will  pass  by  it  (hi). 

Since  the  interest  of  the  widow  of  a  freeman  of 
London  or  an  inhabitant  of  the  province  of  ForAr,  in 
her  husband's  personal  estate,  is  materially  concerned 
in  questions  when  these  customs  attach,  and  when  the 
children  are,  or  are  not,  wholly  or  in  part  excluded 
from  taking  under  them,  it  is  necessary  briefly  to  con- 
sider these  subjects. 

I.  There  must  be  an  intestacy  to  enable  the  customs 
and  the  statute  of  distribution  to  affect  the  personal 
estates  of  freemen  and  other  persons. 

But  it  may  happen  that  a  freeman  or  other  person  Effect  of  the 

1  'ii  •    .•  A  1       J.    1*     customs  and 

may  make  a  will  appomtmg  an  executor,  and  yet  die  ^y^^  statute 
intestate  in  equity,  which  occurs  when  either  he  makes  under  an 
no  disposition  of  his  residuary  property,  or  having  made  fntestacv. 
such,  the  residuary  legatee  dies  before  him,  and  the 


(d)  2  Black.  Com.  518.    2  Salk.  426.  (6)  2  Vem.  1 1 1 
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executor  i^.  not  allowed  to  take  it  beneficially  under 
his  legal  title,  but  is  declared  a  trustee  for  the  testator^s 
next  of  kin.  Different  opinions  prevail  upon  the  point, 
whether  the  residue  is  to  be  distributed  according  to 
the  customs  and  the  statute ;  which  is  of  great  im- 
portance to  the  widow  in  regard  to  the  extent  of  her 
interest  in  her  husband^s  personal  estate.  It  is  the 
opinion  of  some  persons  that  the  customs  and  the 
statute  are  only  applicable  where  there  is  a  legal  or 
actual  intestacy,  /.  e.  where  there  is  not  a  complete  will 
by  the  appointment  of  an  executor;  whilst  other  per- 
sons are  of  opinion  that  there  is  no  difference  between 
legal  and  equitable  intestacy,  as  to  the  operations  of 

•  _ 

the  customs  and  the  statute.  There  are  few  decisions 
upon  the  subject,  but  the  weight  of  authority  prepon- 
derates against  the  opinions  that  equitable  intestacies 
are  within  the  customs  and  the  statute,  except  so  far 
within  the  statute  as  Courts  of  Equity  have  referred 
to  it  in  order  to  fix  the  proportions  which  the  next  of 
kin  should  take  in  the  equitable  residue.  The  prin- 
ciple appears  to  be  this ;  that  where  a  freeman  makes 
a  will,  and  appoiwv..*  ?n  executor,  the  whole  personal 
estate  vests  in  him,  and  nothing  is  left  for  the  customs 
to  operate  upon ;  and  that  although  in  the  division  of 
the  property,  a  Court  of  Equity  acts  by  reference  to 
the  statute  of  distribution,  yet  that  it  does  not  so  act 
upon  tlie  ground  that  the  case  is  within  it,  but  only  as 
a  proper  standard  to  fix  the  shares  of  the  next  of  kin. 

We  shall  now  consider  the  decisions. 

In  Beard  v.  Beard  (a),  A^  a  freeman  of  London^ 
being  at  variance  with  i?,  his  wife,  devised  all  his  real 
and  personal  estates  to  his  brother  C,  and  appointed 
him  executor.  Ay  by  deed  poll,  afterwards  gave  and 
granted  to  B  all  his  substance  which  he  then  had,  or 
might  thereafter  have.     C  obtained  probate  of  the  will. 


ia)  3  Atk.  72. 
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and  By  claiming  under  the  deed,  sought  relief  in  equity, 
insisting  that  such  deed  was  a  revocation  of  the  wllL 
Lord  Hardwicke  held  the  will  to  be  revoked  by  the 
deed,  although  B  could  take  nothing  under  such  deed, 
because  a  wife  could  not  take  by  immediate  grant  or 
conveyance  from  her  husband  (a).  His  Lordship  also 
determined  that  the  executor  was  a  trustee  for  the  next 
of  kin,  and  he  ordered  the  residue  to  be  distributed 
according  to  the  custom  of  the  city  of  London^  ex- 
pressing an  opinion  that  there  was  no  difference  in  law 
between  an  absolute  and  a  qualified  intestacy. 

Although  Lord  Hardwicke  is  reported  to  have  ex- 
pressed himself  to  the  above  effect,  yet  the  case  itself 
appears  in  fact  to  be  one  of  actual  intestacy :-  the  will 
was  revoked  m  totOj  and  it  is  probable  that  probate  was 
granted  by  the  Ecclesiastical  Court  in  ignorance  of  the 
total  revocation  of  the  will  by  the  deed ;  for  it  cannot 
be  presumed  that  the  Court  would  have  issued  probate 
of  a  revoked  instrument,  if  that  circumstance  had  come 
to  their  knowledge. 

The  last  case  was  followed  by  that  of  Lawson  v. 
LanvsoTfy  before  Lord  Bathurst,  in  which  the  question 
was,  who  was  intitled  to  the  residue  of  a  testator's  per- 
sonal estate,  under  the  following  circumstances. 

A  having  his  domicil,  and  being  resident  within  the 
province  of  York^  made  his  will ;  and  after  disposing 
of  his  real  estates,  bequeathed  to  his  widow  a  debt  of 
800/.^  and  appointed  her  executrix.  A  made  no  dis- 
position of  the  residue  of  his  personal  estate,  and  died 
without  children^  leaving  his  widow,  and  a  nephew  and 
niece  his  next  of  kin.  Two  questions  arose  in  the 
cause ;  first,  whether  the  legacy  prevented  the  widow 
from  taking  the  residue  b^ieficially,  as  executrix  j  and 
secondly,  if  that  were  so,  then  whether  such  residue 
was  to  be  distributed  according  to  the  custom  of  the 


(a)  See  vol.  1.  p.  53. 
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province.  These  questions  were  decided  by  Lord 
Bathursty  who  by  his  first  decree,  in  March  1772  («), 
declared  that  the  widow  was  to  be  considered  a  trustee 
of  the  testator's  residuary  personal  estate  beyond  the 
300/.  debt  specifically  bequeathed  to  her,  and  that  such 
residue  was  to  be  divided  according  to  the  custom  of 
the  province  of  York,  by  which  she  was  intitled  to  one 
moiety  of  the  residue,  and  also  to  a  half  of  the  re- 
maining moiety ;  and  that  the  other  half  of  such  re- 
maining moiety  belonged  ta  the  plaintiffs  (the  next  of 
kin),  &c.  This  decree  being  unsatisfactory  to  the  next 
of  kin,  the  cause  was  reheard  by  his  Lordship,  and  the 
case  was  ftiUy  argued  before  him,  when  he  varied  his 
decree  so  far  as  it  related  to  the  distribution  of  the 
estate  under  the  custom,  and  declared  (li)  that  the  re- 
sidue was  to  be  divided  according  to  the  statute  of  dis- 
tribution, by  which  the  widow  was  intitled  to  one 
moiety,  and  the  next  of  kin  to  the  other.  The  widow 
appealed  from  this  decree  to  the  House  of  Lords,  and 
it  was  reversed,  the  Court  declaring  that  the  widow 
was  intitled  to  the  whole  of  the  residue  as  executrix  (c) ; 
so  that  the  opinion  of  Lord  Bathurst  upon  the  distri- 
bution in  the  case  of  intestacy  was  not  impeached  by 
the  order  of  reversal,  but  it  remains  an  authority,  esta- 
blished upon  debate  and  full  consideration,  against 
what  Lord  Hardmcke  is  reported  to  have  said  in  the 
case  of  Beard  v.  Beard,  before  stated.  The  decision 
of  Lord  Bathurst  is  supported  by  the  opinion  of  Sir 
William  Grant,  late  Master  of  the  Rolls  (who  was  not 
in  the  habit  of  expressing  opinions  without  due  con- 
sideration) in  a  case  of  Walton  v.  Walton  ;  and  since 
his  opinion  coincides  with  that  which  I  have  formed  on 
this  question,  I  shall  concMde  the  subject  in  his  Honor^ 
own  words :  "  I  conceive  that  the  provision  in  the  statute 
of  distribution  applies  only  to  cases  of  actual  intestacy ; 

(a)  Reg.  Lib.  1771,  B.  fo.  224  b,  and  225  b.  (b)  Reg. 

Lib.  1775,  B.  fol.  337  b.  (c)  4  Bro.  Pari.  Ca.  21,  8vo  edit. 
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aod  where  there  iig  an  executor,  and  consequently  a 
compile  will,  although  the  executor  may,  be  declared 
9L  trustee  for  the  next  of  kin,  they  take  as  if  the  residue 
had  been  actually  given  to  them :  therefore  a  child  ad- 
vanced by  its  father,  in  his  life,  cannot  be  called  upon 
to  bring  her  share  into  hotchpot  (a)/' 

[This  opinion  was  followed  in  a  late  case  (i).  The 
ttetator,  who  w^  resident  and  domiciled  within  the  pro- 
vince of  York^  by  his  will  appointed  executors,  and 
gave  the  residue  of  his  personal  estate  in  shares  to  dif- 
ferent persons,  one  of  whom  died  in  his  lifetime.  The 
Master  of  the.  RoUs  held  that  the  appointment  of  exe^ 
cutors  excluded  the  application  of  the  custom,  and  that 
the  lapsed  share  must  therefore  be  distributed  according 
to  the  statute.  3 

It  is  essential  to  the  attaching  of  the  custom  of 
Fbr/r,  that  the  deceased  should  have  his  fixed  or  general 
residence  within  the  province  at  the  period  of  his 
death  (c). 

But  this  is  not  so  required  by  the  custom  of  the  city 
of  London  ;  for  that  custom  follows  the  person  of  the 
freeman,  and  operates  whether  he  never  resided  in  the 
city,  or  having  lived  there,  quitted  it,  and  became  do- 
miciled in  the  country. 

Thus  in  Butter  v.  Rutter  (rf),  a  freeman  of  London 
left  the  town,  and  lived  in  the  country  for  twenty  years^ 
and  married :  his  wife  being  the  survivor,  filed  a  bill 
for  her  share  of  his  personal  estate,  according  to  the 
custom,  and  the  defendant  pleaded  the  husband's  leaving 
the  city,  and  his  residence  in  the  country,  but  the  plea 
was  disallowed. 

If  the  two  customs  come  in  competition  (as  where  an  Costimi  of 

'  --«-.««.«._.«.«.._...«._._..___________________._____«__   York  gives 

place  to  that 
(fl)  14  Ves.  324.  {h)  WUkmaon  v.  Atkinson^  1  Turner,  of  London/ 

CLBep^  255.     See  Also  Wheeler  v.  Sheer.-   Mosely,  302.     Cow- 

per  V.  Scott,  3  P.  W.  1 19.  (c)  See  Swinb.  part  3,  sec.  18, 

where  the  custom  is  stated  to  apply  to  the  case  of  every  inhabitant       , 

or  householder  within  the  province  of  York,  dying  there  or  elsewhere. 

See  also  5  Ves.  760,  790.         {d)  I  Vern.  180.     See  2  Vem.  1 10. 
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inhabitant  of  the  province  of  York  is  also  a  freeman  of 
the  city  of  London)^  the  custom  of  Lotidon  will  prevail 
and  control  that  of  York  (a)  ;  so  that  the  distribution 
must  be  made  according  to  the  rules  of  the  custom  of 
the  city  of  London. 

But  it  must  be  remarked  that  the  custom  of  the  pro- 
vince of  York  does  not  extend  to  the  diocese  of  Cfiester  ; 
upon  this  subject  Lord  Alvanley  thus  expressed  him- 
self in  the  case  of  Pickering  v.  Loi^d  Stamford  (b)  ; 
"  A  vulgar  error  prevailed  that  the  custom  of  York 
goes  through  the  whole  province ;  the  legislature  them- 
selves fell  into  such  error,  by  reserving  to  the  citizens 
of  York  and  Chester  the  customs  of  those  cities ;  the 
latter  of  which  has  no  custom.  When  by  another  act 
they  repealed  that  as  to  the  city  of  York^  they  left 
Chester  just  as  it  was  by  thiB  first  act.  That  custom  of 
York  never  attached  upon  any  part  of  the  province 
which  was  not  so  at  the  time  of  Henry  VIIL,  and 
Chester  was  annexed  since  that  period." 

With  respect  to  property  falling  within  the  operation 
of  the  customs ;  it  seems  that  they  will  extend  to  all 
the  freeman's  personal  estate,  wherever  it  may  beTc). 

But  in  order  to  enable  the  customs  to  attach,  the 
freeman  must  have  left  a  widow  or  children ;  for  if  he 
die  without  either,  his  personal  estate  will  be  distri- 
butable amongst  his  (the  intestate's)  next  of  kin,  under 
the  statute  of  distribution  (jf). 

The  customs  do  not  extend  to  grandchildren ;  so 
that  if  there  be  neither  widow  nor  children,  but  grand- 
children, the  intestate\s  property  will  be  also  distri- 
butable under  the  statute  (e). 

When  there  are  children,  and  they  have  been  par- 
tially advanced  by  their  father  during  his  life,  they 


(fl)  Chomley  v.  Chomley,  2  Vem.  48—82.         (Jb)  3  Ves.  3Sa 
&e  4  Burn.  Ecd.  Law,  45  §.  (c)  See  TolL  Ex.  402.         {(£)  4 

Bum's  Eccl.  Law,  478.    2  Show.  175.  («)  Fowke  v.  Hunt, 

1  Vern.  397. 
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must  bring  their  advancements  into  hotchpot ;  but  if 
they  have  been  fully  advanced,  then  the  customs  will 
have  been  satisfied,  and  the  intestate  will  be  considered 
in  the  same  view  as  if  he  had  left  no  children  :  in  that 
event  the  widow  will  be  intitled  to  three-fourths  of  the 
whole  of  the  intestate's  personal  estate ;  but  a  distinc- 
tion must  be  observed  between  the  circumstance,  when 
there  is  but  one  child  and  the  widow ;  for  in  that  case, 
if  the  child  be  not  fully  advanced,  the  custom  will  not 
be  satisfied,  and  the  child  will  not  be  obliged  to  bring 
the  partial  advancement  into  hotchpot ;  because  the 
custom  only  requires  such  partial  advancement  to  be 
brought  in  when  there  are  other  children,  in  order  to 
make  an  equality  amongst  them,  and  not  for  the 
benefit  of  the  mother,  or  to  increase  the  dead  man's 
part  (a). 

It  seems  that   certainty  in  relation  to  the  thing  The  ad- 
advanced,  and  not  to  its  value  (A),  is  necessary  to  ^JJJ^p^ 
appear  under  thejather^s  hand^  in  order  to  induce  a  under  the 
Court  of  Equity  to  direct  an  inquiry  whether  such  ^?*"* 
advancement  is  or  is  not  equivalent  to  the  child's 
orphanage  share  (c)  ;  and  if  upon  such  inquiry  it  happen 
that  the  advancement  is  of  less  amount  than  that  share, 
the  deficiency  will  be  made  good  out  of  the  estate 
liable  to  the  custom  ;  but  if  the  amount  of  the  advance- 
ment do  not  appear  under  the  father's  hand,  it  is  to 
be  considered  a  full  advapcement  (d). 

Suppose,  then,  an  advancement  to  exceed  the  or-  As  to  bring] 
phanage  part,  opinions  are  at  variance  whether  the  ^j^^ 
child  will  be  permitted  to  take  under  the  statute  of  when  ad- 

Tanoements 
_  exeeed  or- 

phanage 

{a)  Cleaver  v.  Spurling,  2  P.  Will.  527.     Stanton  v.  Pktt,  2  ®'**^- 
Vem.  754.  See  9  Ves.  460.         {b)  1  P.  Will.  647.        (c)  Pawk- 
ner  v.  Watts,  1  Atk.  408.    2  Salk.  426.  Dean  v.  Dalaware,  2  Vem. 
630.    Northey  v.  Strange,  1  P.  Will.  342.  iCity's  certificate,  stated 

1  P.  Will,  643,  ed.  by  Cox.  3  Atk.  527.  Chace  v.  Box,  1  Eq.  Ca. 
Ab.  154,  pL  3.     1  Lord  Raym.  484.  (//)  Cleaver  v.  Spurling,     « 

2  P.  Will.  527. 
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distribution,  a  share  of  the  dead  man's  part,  until  it 
bring  into  hotchpot  the  advanced  excess.     The  argu- 
ment £or  the  child's  retaining  the  excess,  and  also 
having  its  share  under  the  statute,  is  founded  upon  a 
supposed  purchase  by  the  father,  of  the  child's  Qi*phan- 
age  share,  so  as  to  take  it  out  of  the  custom,  and  make 
it  a  part  of  his  estate,  distributable  under  the  statute ; 
but  unless  such  be  the   express  agreement  between 
them  (a),  this  reasoning  does  not  appear  to  be  ap- 
plicable, since  the  thing  given  may  be  considered  a 
gift  or  advancement,  as  well  as  a  consideration  for 
such  purchase.     When,  however,  there  is  this  express 
^reement  between  the  parties,  then,  whether  the  child 
be  benefited  or  not,  it  will  be  bound  by  the  contract ; 
but  that  this  is  not  the  case  in  the  absence  of  such 
agreement,  when  the  advancement  is  less  than  the 
orphanage  share,  appears  from  the  cases  before  referred 
to.     It  is  presumed,  therefore,  that  since  in  the  event 
of  the  advancement  being  less  than  the  full  orphanage 
part,  the  child  is  intitled  to  have  the  deficiency  made 
good,  so  on  the  other  hand,  equality  of  justice  requires 
that  the  phjld  should  bring  in  the  excess  of  advance- 
ment before  he  be  intitled  to  share  in  the  part  distri- 
butable under  the  statute;  and  the  more  especially, 
since  the  statute  (with  the  exception  of  the  heir,  as 
to  advancement,  or  settlement  upon  him  of  freehold 
estates),  provides  and  declares,  with  a  view  to  equality 
among  the  children,  that  children  advanced  by  their 
father  in  Us  lifetime,  with  lands  or  personalty,,  shall 
bring  them  into  hotchpot  before  they  shall  take  any 
shares  in  his  personal  estate {ti).     With  respect  to  au- 
thorities which  may  be  considered  as  contradictory  to 
the  above  observations,  it  is  to  be  observed,  that  the 
decree  in  Gudgeon  v.  Ramsden  (c)  was  not  acquiesced 


(a)  Medcalfe  v.  Ives;  1  Atk.  63.  {h)  See  Edwards  v.  Free- 

man, 2  P.  Will.  435.  (c)  2  Vem.  274,  ed.  by  Raithby. 
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in,  and  upon  a  rehearing,  the  suit  was  compiromised ; 
and  it  may  be  inferred  from  the  report  in  Heame  v. 
Barber  {a\  that  the  advancement  exceeded  the  child's 
distributive  share  in  the  dead  man's  part  under  the 
statute,  and  it  appears  that  Lord  Hardwicke  enter- 
tained a  doubt  whether  the  child  should  not  bring  its 
advancement  into  hotchpot  before  it  could  take  under 
the  statute ;  his  decree,  however,  was  in  opposition  to 
such  doubt,  but  it  seems  to  have  been  pronounced 
through  compassion,  or  what  was  considered  to  be  the 
particular  hardship  of  that  case. 

As  to  what  shall  be  considered  an  advancement.    It  What  are 
must  be  made  in  conjsideration  of  marriage,  or  for  the  ^"{^^^[^^ 
promotion  of  the  child  in  the  world ;  as  c^  money  ad-  vancements. 
ysmced  at  or  in  pursuance  of  marriage  (6),  or  be  money 
laid  out  in  purchasing  for  the  child  a  commission  in  the 
army,  and  the  like  (c). 

The  heir  in  respect  of  advancements  Qi personal  pro* 
perty  is  in  the  same  situation  as  other  children  in  regard 
to  bringing  them  into  hotchpot  (jd) ;  but  money  laid  out 
by  the  intestate  in  improvements  or  r^surs  of  real 
estate  which  he  did  not  absolutely  part  with  in  his  life* 
time  to  the  heir,  but  permitted  to  descend  to  him,  is 
not  an  advancement  to  be  brought  into  hotchpot  under 
the  statute  of  distribution  (e). 

With  respect  to  such  gifts  as  may  be  properly  termed 
presepitSj  as  of  a  gold  watch,  or  of  wedding  clothes  (f) } 
or  of  money  for  the  maintenance  and  education  of  the 
ehild,  which  the  parent  is  under  a  natural  and  moral 
Obligation  to  supply,  viz*  $uch,  amongst  others,  aA 
money  to  defray  a  son's  expenses  at  the  university^ 
travelling  expenses,  money  paid  with  a  child  upon 


(a)  3  Atk.  213.  (b)  1  Atk.  402.     Hume  v.  Edwards,  3 

Atk.  451.    Jenkins  v.  Holford,  1  Vem.  61.  (c)  Hearne  t. 

Barber^  3  Atk.  213.    Norton  t.  Norton,  3  P.  Will.  81 7>  note,  ed. 
hf  Cox.  (rf)  Phiney  v.  Phiney,  2  V*m.  638.  (e)  Snikh 

V.  Smith,  5  Ves.  72 1 .  (/)  Elliot  v.  Collier,  3  Atk.  5^27. 
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placing  him  or  her  out  an  apprentice  as  a  compensa- 
tion for  the  support  of  the  child ;  such  and  such  like 
payments  will  not  be  considered  advancements  to  be 
brought^into  hotchpot  either  under  the  customs  or  the 
statute  of  distribution  (a). 

It  is  presumed,  indeed,  that  a  distinction  must  be 
made  when  a  considerable  sum  of  money  is  advanced 
by  the  father  with  the  child  as  a  pranium  for  instruc- 
tion, and  not  merely  as  a  compensation  for  mainte- 
nance, and  that  the  former  sum  is  in  strictness  liable 
to  be  brought  in  hotchpot.  In  allusion  to  this  distinc- 
tion, it  is  conceived  that  Lord  Hardwicke  expressed 
himself  in  Morris  v.  Burroughs  (A),  "  I  should  think 
(said  his  Lordship)  that  if  a  father  should  give  money 
to  put  a  son,  or  advance  him  in  life  by  setting  him  up 
in  trade,  &c.  that  would  have  the  same  effect,"  ?•  €• 
will  be  a  satisfaction  of  the  custom,  or  must  be  brought 
into  hotchpot,  as  the  case  may  happen  to  be. 

When  lands  are  advanced  by  a  freeman  to  a  child, 
or  are  permitted  to  descend  to  the  heir,  the  following 
distinctions  under  the  customs  and  the  statute  of  dis- 
tribution must  be  attended  to. 

Lands  descending  upon  the  heir  from  a  freeman  of 
London,  or  by  him  given  or  settled  upon  any  of  his 
children,  or  money  directed  to  be  laid  out  in  the  pur- 
chase of  lands  (c),  and  to  be  settled  upon  any  of  them, 
are  not  advancements  within  the  custom  of  London^ 
for  it  only  regards  the  personal  estate  of  freemen ;  yet 
as  the  custom  includes  chattel  interests,  it  makes  a 
settlement  of  a  term  for  years  an  advancement  within 
its  provisions  (d). 

But  by  the  custom  of  the  province  of  York^  lands 
descending  from  the  freeman  upon  his  heir  by  the  com- 


(a)  Hinder  v.  Rose,  3  P.  Will.  317,  note,  ed.  by  Cox.  (b)  I 

Atk.  402.  (c)  Annand  v.  Honeywood,  ]  Vern.  345.   Stanton 

V.  Piatt,  2  Vcm.  753.  (rf)  2  P.  Will.  274. 
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mon  law,  or  to  which  the  heir  succeeds  under  his 
father's  marriage  settlement,  will  exclude  him  from 
any  filial  portion  under  the  custom  (a),  whether  they 
be  in  possession  or  reversion,  for  land  as  well  as  money 
is  an  advancement  within  the  custom.  But  the  custom 
is  construed  strictly,  and  is  held  to  apply  singly  to 
the  heir  at  common  law,  and  to  lands  only  which  de- 
volve to  him  in  that  character ;  so  that  if  he  take  them 
by  purcJiase^  as  under  his  father's  will,  and  not  by  de- 
scent, or  if  he  inherit  them  as  heir  by  Borough-English, 
or  if  the  estate  be  copyhold,  to  which  he  succeeds  as 
customary  heir,  he  will  in  none  of  these  instances  be 
excluded  from  his  filial  portion  (&)• 

With  respect  to  the  statute  of  distribution,  the  heir  Under  the 
may  claim  a  distributive  share  of  the  personal  estate,  ****^^- 
although  he  may  have  been  advanced  with  lands  by  his 
father  the  intestate,  or  although  real  estates  descended 
to  him  from  his  father ;  but  lands  settled  by  the  in- 
testate upon  any  other  of  his  children  must  be  brought 
into  hotchpot  before  they  will  be  permitted  to  claim 
distributive  shares  under  the  statute  (c),  yet  lands  de- 
scending upon  a  child  not  heir  by  the  common  law  but 
heir  by  special  custom,  as  upon  the  youngest  child  by  the 
custom  of  Borough-English  {d\  or  a  devise  of  lands  to 
such  child  by  its  father,  who  dies  intestate  as  to  his 
personal  estate,  will  not  exclude  such  child  from  a  dis- 
tributive share  under  the  statute  (e). 

IL  The  next  consideration  is  how  the  wife  may  be  How  wife 
barred  of  her  interests  under  the  customs  and  under  ^®^  ^  ^^ 

,  ^  ,,      ._      .  interests 

the  statute  of  distribution.  under  the 

With  respect  to  the  widow's  chamber,  she  will  be  customs  and 
deprived  of  it  if  the  assets  of  the  freemen  be  insuf- 
ficient to  pay  all  his  debts ;  but  in  analogy  to  the  rule 


(a)  Constable  v.  Constable^  2  Vem.  375.     Swinb.  part  3.  sec.  18. 
iP)  Ibid.    4  Bom's  Ecd.  Law,  465.  (c)  See  22  and  23  Char. 

II.  cap.  10,  sect.  5.  (d)  Lutwyche  v.  Lutwyche,  Forest.  276. 

{€)  2  P.  WiU.  440. 
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which  prevails  in  regard  to  the  wife's  paraphernalia, 
afterwards  considered,  it  seems  that  she  would  be  in- 
titled  to  stand  in  the  places  of  specialty  creditors,  ia 
order  to  be  reimbursed  the  value  out  of  the  intestate's 
freehold  estates ;  and  if  it  should  happen  that  the  free- 
man died  intestate  as  to  the  articles  falling  within  the 
widow's  chamber,  it  is  presumed,  upon  the  principle  of 
the  same  analogy,  that  although  they  would  be  liable  to 
debts  in  failure  of  the  other  personal  estate,  yet  that 
they  would  not  be  liable  to  the  demands  of  general 
legatees  (a). 

By  statutes  4  and  5  William  and  Mary,  c.  2,  ex- 
plained by  the  2d  and  3d  Anne,  c.  5,  for  the  province 
of  York,  the  7th  and  8th  William  III.  c.  38,'  for  Wales, 
and  the  11th  George  I.  c.  18,  sect.  17*  for  Londonj 
powers  of  testamentary  disposition  are  given  to  persons 
residing  in  those  places  and  districts,  liable  to  the 
customs  prevailing  there;  which  powers,  when  ex- 
ercised, defeat  such  customs,  and  consequently  the 
claims  of  widows;  &c. ;  so  that  questions  upon  the 
<^ustoms  can  at  present  only  arise  when  such  persons 
make  no  wills,  or  enter  into  engagements  that  their 
personal  property  shall  be  distributed  after  their  deaths 
according  to  the  customs.  In  those  instances  the  rights 
and  powers  of  the  parties  remain  the  same  as  before  the 
passing  of  the  above  acts  of  parliament,  which  rights 
and  powers  it  becomes  therefore  necessary  to  consider 
«o  far  as  the  wife  is  concerned. 

A  freeman  who  has  agreed  that  his  personal  estate 
shall  be  subject  to  the  custom,  may  during  his  life 
make  a  bond^e  gift  or  disposition  of  his  property 
amongst  his  children  or  otherwise,  which  will  bar  his 
widow*s  claims  under  the  custom  (6).  But  if  the  trans- 
action be  merely  colourable,  or  be  accompanied  with 
circumstances  evincing  fraud,  the  disposition  will  be 


(a)  3  Atk.  369. 


(&)  2  Vern.  277. 
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void  against  her,  and  Eer  rights  by  the  custom  will 
attach. 

Thus  in  Tomkyns  v.  Ladbroke(Q\  a  freeipan  of  Not  so  if 
London  executed  a  will  and  a  deed  on  the  same  day>  fr^udofthe 
by  the  last  of  which  he  assigned  50007.  to  trustees  for  customs. 
his  daughter's  separate  use.     He  was  then  of  the  age 
of  seventy-two,  and  in  bad  health,  and  died  two  da/s 
afterwards.     And  Lord  Hardwicke  decreed  that  the  Evidences  of 
5000/.  were  parts  of  the  freeman's  personal  estate,  the  ^^^• 
case  being  of  a  v^ry  suspicious  nature  as  to  the  custom, 
the  deed  not  having  been  delivered  out  of  the  freeman's 
possession :  the  n^ge  and  state  of  health  of  the  freeman 
were  also  material  considerations  in  the  view  of  his 
Lordship,  who  considered  that  the  deed  was  a  testa* 
mentary  act,  and  therefore  in  fraud  of  the  custom. 

Other  evidence  of  fraud  upon  the  custom  will  ap-  as  retainiii^: 
pear  upon  reference  to  what  has  been  before  detailed  the  deed, 
in  the  first  vohime,  upon  the  subject  of  fraudulent  or  ^^f  ^  p,^ 
voluntary  settlements.     Keeping  the  deed  in  the  set-  perty  after  ' 
dor's  hand,  or  retaining  possession  of  the  property  ftfter  ®^8^™®"  ^ 
the  assignment,  are  marks  of  fraud  (b} ;  so  also  the  con-*  or  confessioiB 
fession  of  a  voluntary  judgment  to  secure  the  payment  tairJu^' 
of  a  sum  of  money  after  the  husband's  death,  &c.  wiSl  ment. 
be  ineffectual  against  the  widow's  rights  (c). 

[And  the  reservation  of  a  life  interest  in  fHrop^rty 
assigned  by  deed,  is  held  to  be  evidence  that  the  gift  ' 

is  in  effect  testamentary,  and  therefore  a  fraud  upon 
the  custom  (rf).] 

In  Edmundson  v.  Cox  (je\  the  freeman  left  inclosed 
with  his  will  a  bond,  dated  prior  to  it  (and  whidh  Hvas 
voluntary)  conditioned  for  the  payment  to  his  nephew 
of  1000/.  or  to  transfer  to  him  1000/.  stock  in  the 


{a)  2  Ves.  sen.  591.  {h)  Smith  v.  Fellows,  2  Atk.  62. 

(c)  Hall  V.  Hall,  2  Vera.  276.  Pairbeard  v.  Bowers,  2  Vera.  202. 
id)  Turner  t.  Jennings,  2  Vera.  612.  685.  Smith  v.  Fellowes, 
2  Atk.  62.   SeeFortescue  v.  Hennah,  19  Ves.  67.  {e)  7  Vin. 

Ahr.  202,  pi.  1 1 . 
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Million  Bank.  And  Sir  John  Treoor^  M.  R.  deter- 
mined that  this  bond  being  in  the  nature  of  a  voluntary 
gift  was  fraudulent  quoad  the  wife's  customary  share ; 
and  he  said  that  such  sort  of  contrivances  were  always 
set  aside  by  the  Court. 

This  bond  carried  with  it  a  mark  of  fraud,  and 
showed  the  intent  of  its  execution.  It  was  never  de- 
livered out  of  the  obligor's  possession,  nor  was  intended 
so  to  be  during  his  life ;  it  was  in  fact  an  artifice  to  put 
into  a  nephew's  pocket  1000/.  in  contravention  of  the 
custom. 

Any  device  to  defeat  the  custom  and  preserve  the  in- 
come of  the  property  to  the  husband  for  his  life  will  be 
met  and  cancelled  by  the  Court. 

Thus  in  Coomes  v.  ElHng  (a),  the  husband,  ten  years 
before  his  death,  purchased  a  leasehold  estate  for  forty 
years  in  the  joint  names  qf  himself  and  wife,  and  Lord 
Hardwicke  was  of  opinion  that  the  lands  were  to  be 
considered  part  of  the  freeman's  personal  estate. 

His  Lordship's  opinion  must  have  been  foundedi  upon 
this,  that  the  transaction  was  fraudulent,  a  contrivance 
of  the  husband  to  dispose  of  so  much  of  his  personal 
estate  after  his  death  as  he  had  invested,  in  fraud  of  the 
custom,  at  the  same  time  reserving  to  himself  the  rents 
and  absolute  dominion  over  the  estate  during  his  life  ; 
for  by  the  mode  in  which  the  conveyance  was  taken,  he 
retained  to  himself  the  possession  and  the  absolute 
power  of  disposal  of  the  estate  whilst  he  continued  to 
live. 

But  if  the  transaction  be  bondjide,  then  if  the  hus- 
band purchase  or  agree  to  purchase  lands,  either  in  his 
own  or  a  trustee's  name,  that  will  be  good,  and  no 
fraud  upon  the  custom,  as  was  decided  in  Ambrose  v. 
Ambrose  (6),  where  a  purchase  was  made  by  a  freeman 
in  the  names  of  two  trustees ;  in  that  case,  although  the 


{a)  3  Atk.  %7e. 


(b)  1  P.Will.  321. 


meX' 
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purchase  money  was  mentioned  in  the  conveyance  to 
have  been  paid  by  one  of  the  trustees,  yet  since  that 
trustee  signed  a  declaration  of  trust  after  the  freeman's 
death,  stating  that  he  was  only  a  trustee  for  the  freeman, 
whose  money  the  purchase  money  was,  the  Court  held 
that  the  money  was  properly  invested,  and  that  the 
estate  ought  not  to  be  considered  as  part  of  t^e  free- 
man's personal  estate,  and  therefore  liable  to  the  custom. 

In  Tomkuns  v.  Ladbroke(a)  Lord  Hardwicke  de-  Investments 
clared  that  a  freeman  might  in  his  last  illness  lay  out  ^yg^j  ^ 
his  personal  estate  in  land,  and  admitted  that  a  free-  estate  hj 
man  might  by  act  during  his  life,  and  in  extremis^  give  ^^^enT 
away  any  part  of  his  personal  estate,  provided  he  de-  tremis. 
vested  himself  of  all  property  in  it.     It  appears,  never- 
theless, difficult  to  suppose  even  a  case  where  such  an 
act  can  be  done  without  contemplating  a  fraud  upon 
the  custom.     And  Lord  Hnrdwicke  in  the  case  re- 
ferred to  seems  to  have  been  impressed  with  the  same 
idea ;  for  he  said,  "  where  there  is  any  case  of  such  an 
act  by  a  father  upon  his  death-bed,  and  no  evidence  of 
actual  possession  or  effect  of  possession  or  enjoyment 
during  the  father's  life,  the  consideration  is,  "what  con- 
struction ought  to  be  made  upon  the  7iature  and  intent 
of  the  act  done  ?"   The  right,  however,  being  admitted 
to  exist,  it  may,  therefore,  be  exercised ;   and  with 
respect  to  the  intent  of  the  freeman,  since  every  dis- 
position made  by  him  in  his  lifetime  of  his  personal 
fortune  may  be  considered  as  done  with  a  view  to 
defeat  the  custom,  pro  tanto^  and  yet  they  are  good,  it 
is  presumed  that  the  like  intent  in  his  last  illness  would 
not  be  permitted  to  vitiate  the  gift  or  disposition  then 
thade  by  him.     Probably  the  following  may  be  con-  Probable 
sidered  as  the  right  conclusion  upon  this  subject,  viz.  their^^a- 
that  if  the  act  be  accompanied  with  delivery  of  the  lidity. 


(a)  2  Ves.  sen.  593.     See  also  1  P.  Will.  532,  ^d  Frederick  v. 
Frederick,  I  P.  Will.  7  J  9. 

VOL.  II.  c 
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property,  and  every  thing  is  done  (so  far  as  it  can  be, 
before  the  freeman's  death  intestate)  to  give  effect  to 
the  transaction,  and  there  is  no  reservation,  and  the 
freeman  devests  himself  of  all  interest  in  the  property, 
then  the  act  will  be  necessarily  valid,  as  a  due  exercise 
of  his  admitted  right,  whilst  life  remained,  to  dispose  of 
his  property  in  bar  of  the  custom. 

The  widow's  rights  under  the  customs  may  be  barred 
by  the  purchase  of  them  by  settlement  previously  to 
the  marriage  (a). 

In  Medcalfe  y.Ives  (6),  A  and  B  his  wife  before  their 
marriage  covenanted  in  articles  of  settlement  in  con- 
sideration of  her  portion  of  2000/.  to  release  all  the 
right  and  interest  which  might  accrue  to  them  out  of 
her  father's  personal  estate  by  the  custom  of  the  city  of 
London.  B  was  under  age,  and  Lord  Hardnicke 
decided  that  the  husband  being  alive  was  bound  to 
perform  the  covenant,  observing  that  according  to 
Judd\  law  a  husband  is  authorised  to  agree  with  the 
father  for  the  wife,  although  she  be  under  age.  His 
Lordship,  therefore,  decreed  that  the  husband  was 
barred  of  any  customary  share  in  right  of  his  wife,  or 
othei^'ise  in  the  personal  estate  of  the  father. 

It  seems  from  the  custom  of  the  city  of  London, 
as  certified  in  the  case  of  Lexvin  v.  fezvin  (r),  that  when 
the  provision  for  the  wife  by  settlement  is  o{ personal 
estate,  although  nothing  appears  from  the  settlement 
that  her  customary  rights  were  then  in  contemplation, 
yet  that  they  will  be  presumed  to  have  been  so  from 
the  nature  of  the  property  settled,  so  that  she  will 
be  precluded  from  claiming  part  of  the  same  estate 
by  settlement,  and  another  part  of  that  estate  by  the 
custom. 


{a)  Hancock  v.  Hancock^  2  V'ern.  665. 
Will,  634.    Loves  case,  1  Vem.  6. 
lP.WiU.531.  (c)  SP.WiU.  15. 


Blunden  v.  Barker^  1  P. 
{b)  1  Atk.  63 ;  see  also 
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But  this  presumption  may  be  repelled  by  the  terms 
of  the  settlement. 

Thus,  in  Kirkman  v.  Kirkman  (a),  the  husband's 
father,  in  consideration  of  the  wife's  portion  of  5000/. 
being  paid  to  him,  assigned  to  the  husband  all  his  share 
in  a  partnership,  and  covenanted  that  he  would,  at  his 
death,  give  or  leave  5000/.  to  the  husband,  to  be  ap- 
plied as  therein  mentioned,  and  that  in  the  event  of 
the  wife  surviving  her  husband,  then  that  the  husband, 
or  his  surviving  partners,  should  pay  to  the  trustees 
10,000/.  for  the  wife's  use,  as  therein  stated,  with 
liberty  for  her  to  continue  the  money  in  the  trade  to 
the  end  of  the  partnership ;  and  it  was  declared  that 
nothing  therein  before  contained,  nor  the  provision 
thereby  before  made  for  the  wife,  out  of  the  husband's 
personal  estate,  should  be  in  any  wise  construed  to  bar 
or  deprive  her  of  her  right  to  dower,  or  thirds,  at  com- 
mon law,  or  by  any  law,  custom^  or  usage  whatsoever, 
out  of  all  such  real  estate  as  the  husband  should  be- 
come seised  or  possessed  of  during  his  life,  nor  to  bar 
or  deprive  her  taking  any  other  gift,  provision,  or 
bequest,  which  he  should  think  fit  to  give,  leave,  or 
make  to  or  for  her,  by  will,  deed,  gift,  or  otherwise  in 
any  rcise  xchatsoever.  The  marriage  afterwards  took 
place,  and  the  husband  became  a  freeman  of  London^ 
and  died  intestate.  The  questions  were,  whether  the 
settlement  barred  the  wife,  who  survived  him,  of  her 
claims  under  the  custom  and  the  statute  of  distribution  ? 
And  if  not,  then,  whether  the  10,000/.  or  5000/.  part 
of  it,  to  which  the  wife  was  absolutely  intitled  under 
the  settlement,  were  satisfied  by  what  she  took  under 
the  custom  and  the  statute  ?  or  if  not,  then  whether 
she  ought  not  to  bring  into  hotchpot  one  of  those  sums  ? 
And  M.ord  Thurlow  decided  in  favour  of  the  wife 
upon  all  these  points,  observing,  that  it  was  the  inten- 


ia)  2  Bro.  C.  C.  95. 

C  'i 
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tion  of  the  proviso,  that  the  covenant  should  not  bar 
her  from  any  effect  of  the  husband's  success. 
And  when  gu^  gince  the  custom  of  London  does  not  apply  to 

the  settle-  ,  ,  i        /.  i  i  .   . 

ment  is  of  ^^^*  estates,  when,  therefore,  the  settlement  or  jom- 
^^^^l'  wi-  ture  upon  the  wife  is  made  of  or  out  of  lands,  it  is 
mary  rights,  neccssary,  in  order  to  make  the  provision  a  bar  to  the 
or  those  un-  widow^s  claims  under  the  custom  or  the  statute  of  dis- 
tute,  will  not  tribution,  that  the  contract  or  intention  to  do  so  should 
be  barred  appear  from  the  deed,  and  what  has  been  before  de- 
8o  expressed.  **il^^>  ^^  relation  to  the  husband's  purchase  by  set- 
tlement of  his  wife's  c hoses  in  action  (a)^  applies  to  the 
present  subject. 

In  Babington  v.  Greemvood(b\  Lord  Parker 
clearly  held,  that  a  jointure  of  land  made  by  a  freeman 
of  London  upon  his  wife,  if  expressed  to  be  in  bar  of 
her  customary  part,  would  have  that  effect ;  but  that, 
if  it  were  not  so  expressed,  and  only  said  to  be  in  bar 
of  her  dower,  that  would  be  no  bar  of  her  customary 
part,  because  land,  or  a  real  estate,  is  of  a  quite  different 
nature  from  personal  estate,  and  a  matter  wholly  out  of 
the  custom  of  London. 

The  reason  why  the  wife  shall  be  barred  of  dower 
only  (c),  when  that  right  alone  is  mentioned  in  the 
settlement,  is  this ;  she  stipulated  to  part  with,  and  the 
husband  to  purchase  no  other  interest  than  that  ex- 
pressly mentioned.  Upon  the  same  principle,  if,  by 
the  deed,  she  purport  merely  to  give  up  her  rights  to 
dower  and  the  custom  in  consideration  of  a  jointure, 
that  provision,  upon  the  husband's  intestacy,  will  be 
no  bar  to  her  title  to  a  share  in  the  dead  man's*  part 
under  the  statute  of  distribution  (rf). 


(a)  Ante,  vol.  i.  p.  289,  et  seq.  {b)  1  P.  Will.  530.  (c)  At- 
kins y.  Waterson,  1  £q.  Ca.  Abr.  ]  57.  pi.  5.     Gilb.  £q.  Rep.  94. 

{d)  If  it  appear  from  the  instrument^  though  not  expressly  de- 
dared,  that  the  settlement  made  on  the  wife  was  intended  to  be  ac- 
cepted i^  lieu  of  the  provision  which  the  law  gives  her,  in  the  event 
of  surviving  her  husband,  it  will  be  sufficient  to  exclude  her  firom 
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The  following  is  an  instance  where  the  terms  of  the 
settlement  excluded  the  wife  from  both  her  rights  by 
the  custom,  and  under  the  statute. 

A^  in  consideration  of  marriage  with  J5,  settled  lands  Instance  of 
in  jointure  upon  her  in  full  recompense  of  dower^  and  ^^1^™^*^ 
of  all  demands  she  might  make  to  his  personal  estate  widow  of 
by  the  custom  of  the  province  of  York  or  othermsey  f^^' 
provided,  that  if  she  after  his  death  claimed,  or  re-  her  custom- 
covered  any  part  of  his  personal  estate,  by  the  custom^  "7  *^»"«- 
or  any  other  means  whatsoever,  the  trustees  were  to  be 
seised  of  the  jointure  hinds^  to  indemnify  the  persons 
injured  by  the  widow^s  claims  of  dower,  thirds,  or  any 
part  of  his  personal  estate.    A  died  intestate,  and  jB, 
his  widow,  administered  to  him  ;  and  it  was  decreed, 
that  as  the  intent  was  plain  to  exclude  B  wholly  from 
the  personal  estate,  she  could  not  claim  any  part  of  it, 
and  that  her  taking  administration  was  in  violation  of 
the  settlement  (a\ 

When  the  provision  for  the  freeman's  widow  is  made  Widow's 
lifter  marriage,  it  will  be  left  to  her  option,  after  the  «l«5tion. 
death  and  intestacy  of  her  husband,  whether  she  will 
accept  it,  or  her  customary  and  distributive  shares; 


her  distributive  share  under  the  statute,  as  well  as  from  dower. 
Thus  Lord  Hardwicke  thought  if  the  settlement  was  expressed  to  be 
for  making  some  provision  for  the  wife  if  she  survived,  or  for  her 
livelihood  and  maintenance,  it  would  bar  her  from  any  demand  as 
widow.  Walker  v.  Walker,  1  Ves.  sen.  54.  And  though  in  Couch 
V.  Stratton,  4  Ves.  39  ]>  the  expression  ''  for  making  some  provision'' 
was  not  held  to  bar  the  wife  of  dower,  yet  in  the  subsequent  case  of 
Oarthshore  v.  Chalie^  10  Ves.  1 .  where  the  language  was  similar,  the 
Lord  Chancellor  seems  to  have  been  of  opinion,  that  what  was  given 
by  the  settlement  must  be  taken  to  be  the  provision  whidi  in  every 
view  the  wife  was  intended  to  have,  as  between  her  and  her  husband 
and  his  representatives.  But  though  general  expressions  of  this 
kind  may  raise  an  inference,  that  all  her  rights  as  widow  were  in- 
tended to  be  satisfied,  that  inference  may  be  controuled  by  a  decla- 
ration that  the  settl^eat  is  in  lieu  of  part  of  those  rights,  as  in 
Babington  v.  Gfareenwood. 

(o)  Benson  v.  Bellasie,  1  Vem*  15. 
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the  amounts  of  those  shares  being  first  ascertained,  in 
order  that  she  may  fairly  exercise  her  right  of  election, 
as  has  been  before  observed  upon  that  subject  (^a).  And 
when  the  freeman  disposes  by  will  of  his  property  (as 
he  is  at  liberty  to  do  under  the  statutes  before  referred 
to),  and  he  bequeaths  part  of  it  to  his  widow,  already 
provided  for  out  of  real  estate,  by  settlement ;  whether 
the  wife  will  or  will  not  be  put  to  her  election  between 
her  provision  and  the  benefits  under  the  will,  depends 
upon  the  terms  of  the  will,  and  the  intention  of  the  tes- 
tator ;  and  the  question  must  be  decided  according  to 
those  general  principles  that  govern  other  similar  cases, 
and  which  are  collected  under  the  title  "  Election,*'  in 
the  "  Law  of  Legacies  (^)**. 
Distinction         But  there  is  one  particularity  which  must  be  noticed, 

when  ^dow  ^^^"  *^**  ^^  ^^®  instance  of  the  widow's  title  under  the 

is  barred  un-  statute  of  distribution,  whether  the  husband  die  in- 

^^^^  testate,  or  dispose  of  his  personal  estate  by  will,  which 

marriage,     .  ftils  by  lapse,  if  the  wife  be  barred  of  her  distributive 

and  when  the  ghare  by  settlement  before  marriaee,  she  will  be  equally 

Drovision  m  o  '  x        » 

bar  is  by  the   excluded  in  favour  of  the  next  of  kin  as  of  the  par- 
freeman's       ticular  legatee.     This,  however,  is  hot  the  case  when 

the  husband  by  will  makes  provision  for  his  wife,  stating 
it  to  be  in  lieu  and  bar  of  all  her  claims  upon  his  personal 
estate,  and  then  disposes  of  his  personalty,  and  such 
disposition  lapses,  or  is  void,  so  that  the  fund  becomes 
the  property  of  his  next  of  kin ;  the  bar  created  by  the 
will,  in  favour  of  the  legatee,  will  not  be  considered  as 
extending  to  the  next  of  kin;  therefore,  notwithstanding 
the  expressions  in  the  will,  the  widow  will  be  intitled 
to  a  share  under  the  statute  of  distribution  (c).  The 
principle  of  the  distinction  is  this,  that  where  a  woman 
has  agreed  before  marriage  to  accept  a  consideration 


(a)  VoL  i.  p.  600.  (b)  2  Vd.  pp.  404.  454,  459,  460, 463, 

2  £d. .  See  also^  ante,  vol.  1.  chap.  xi.  p.  565,  tt  seq.  (c)  Sm 

lOVes.  17,  18. 
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for  her  widow's  share,  she  is  bound  by  her  contract, 
whether  her  husband  die  testate  or  intestate ;  but  where 
there  is  no  such  contract,  but  the  provision  in  bar  of 
the  distributive  share  arises  upon  the  freeman's  will,  it 
is  presumed  that  the  motive  for  the  widow's  exclusion 
originated  in  a  particular  design  or  purpose  of  the 
testator,  viz.  for  the  benefit  of  the  person  in  favour  of 
whom  the  property  was  bequeathed  by  him,  so  that  if 
the  purpose  be  disappointed  there  is  no  reason  why  the 
bar .  or  exclusion  should  continue.  Lord  Alvanlcj^ 
found  this  principle  recognised  by  Lord  Coxvpe?^  in 
Sympson  v.  Hut  ton  {a)^  which  he  stated  from  the  re- 
gistrar's book,  to  the  following  effect. 

Thomas  Addison^  by  will,  reciting  that  he  had  once 
intended  to  have  made  his  daughter  Jane  coheiress  and 
equal  sharer  with  his  other  daughter,  but  that  she 
having  married  without  his  consent,  therefore  gave  her 
certain  provisions  out  of  his  real  and  personal  estates ; 
all  which  he  declared  to  be  in  satisfaction  of  her  child's 
part  of  whatsoever  more  she  might  have  expected  from 
him,  or  out  of  his  personal  estate :  he  then  devised  to 
his  wife  ;  and  gave  her  furniture  and  other  things,  all 
w^hich  devises  and  bequests  he  declared  to  be  in  full  of 
her  dower,  thirds  and  other  claims  at  law  or  in  equity, 
or  by  any  local  custom,  to  any  other  part  of  his  real  or 
personal  estate.  He  gave  the  residue  to  his  other 
daughter,  who  died  in  his  lifetime,  leaving  one  child, 
who  was  the  only  person  that  could  be  intitled,  under 
the  statute  of  distribution,  besides  the  wife  and  the  ex- 
cluded daughter*  By  a  codicil,  he  gave  the  residue  to 
his  wife  for  life,  with  power  to  dispose  of  it  after  her 
decease,  with  the  approbation  of  the  trustees.  Having 
this  limited  power,  she  made  a  disposition  without  the 
consent  of  the  trustees.     The  decree  declared,  that 


(a)  3  Ves.  335.     1 1  Vin.  Abr.  185,  pi.  14,  16.     2  Eq.  Ca.  Abr. 
439,  pi.  35,  8.  C. 
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Frances^  the  widow,  having  disposed  without  the  con- 
sent of  the  trustees,  had  not  pursued  her  power,  and 
that  therefore  the  testator  died  intestate  as  to  the  re- 
sidue, which  ought  to  go  according  to  the  statute  x^^ dis^ 
tribuiion^  viz.  in  thirds,  one-third  to  the  plaintiff, 
Sympsmiy  in  right  of  his  wife  Jane^  one-third  to  the 
child  of  the  deceased  daughter,  and  one-third  to  the 
devisee  of  the  widow. 
,  Upon  Ihe  authority  of  the  above  case^  Lord  Alvanley 

decided  Pickering  v.  Lord  Stamford  (a).  There  the 
testator  bequeathed  his  residuary  personal  estate  to  his 
executors,  to  be  applied  to  such  charitable  uses  as  they 
thought  proper.  Parts  of  this  fund  consisted  of  real 
securities ;  so  far,  therefore,  the  bequest  was  void  under 
the  statute  of  mortmain,  and  such  parts  of  the  residue 
were  a  resulting  trust  for  the  testator*s  next  of  kin.  A 
question  arose,  whether  the  widow  was  not  excluded 
from  her  share  under  the  statute  of  distribution,  since 
the  testator  had  devised  to  her  parts  of  his  real  and 
personal  estates  in  satisfaction  of  all  dower  or  thirds 
which  she  could  have  or  claim  in,  out  of,  or  to  all  or 
any  part  of  his  real  and  personal  estates,  or  either  of 
them.  The  solution  of  this  question  ]  depended  upon 
the  fact  whether  the  testator  was  to  be  considered  as 
intending  to  bar  his  wife  of  her  dower,  &c.  generally, 
and  against  all  persons  in  every  event,  or  merely  in 
favour  of  the  charitable  bequest.  If  with  the  latter 
view  and  purpose  only,  then  as  to  so  much  of  the  re- 
siduary fund  as  could  not  be  so  applied,  the  widow 
would,  notwithstanding  the  will,  be  intitled  to  a  dis- 
tributive share  with  the  other  next  of  kin,  under  the 
statute  of  distribution.  The  bequest  to  the  charity 
was  by  a  codicil,  and  revoked  the  testator's  will,  by 
which  he  had  given  his  residuary  estate  to  four  persons 
for  their  own  benefit.      Lord  Alvanky,   upon  a  re- 


(a)  2  Vcs.  jun.  272.     3  Ves.  jun.  332. 
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hearing,   and  after  great  consideration,   altered  his 
former  decree,  and  decided  in  favour  of  the  widow, 
declaring,  that  so  much   of  the  testator's  residuary 
personal  estate  as  was  vested  in  real  securities  was  di- 
visible according  to  the  statute  of  distribution,  viz.  one 
half  to  the  widow,  and  the  other  to  the  next  of  kin,  as 
in  Sympson  v.  Hutton.     It  appears  then,  that  the 
foundation   of  his  Honour's  decree  in   the  last  case 
was,  that  the  exclusion  of  the  widow's  claims  upon  the 
testator's  residuary  personal  estate  was  merely  intended 
for  the  benefit  of  the  persons  to  whom  such  estate  was 
expressly  given  by  the  will,  and  that  it  was  not  meant 
to  extend  the  exclusion  farther,  viz.  in  favour  of  persons 
succeeding  to  the  property  by  lapse   or   otherwise. 
Lord  Alvanley^  in  his  first  decree,  by  which  he  de- 
termined against  the  widow,  appears  to   have  been 
misled  by  the  analogy  between  this  case  and  those 
cases  that   have   been   decided  upon  the  custom  of 
London  ;  for  he  said,  "  When  this  cause  was  first  ar- 
gued, I  thought  it  was  one  of  great  nicety  and  diffi- 
culty, but  upon  consideration  then  given  to  it,  and  the 
authority  of  those  cases  which  were  much  relied'  upon 
by  the  next  of  kin  respecting  the  custom  of  London^ 
that  where  a  widow  had  agreed  to  accept  a  considera- 
tion for  her  widow's  share,  although  her  husband  dies 
intestate^  yet  she  would  not  be  at  liberty  to  claim  her 
widow's  share,  I  was  led  to  think  the  same  doctrine 
would  ^ply  to  the  case  where,  not  with  a  view  to  guard 
against  intestacy ^  but  by  some  provision,  he  had  put 
her  in  the  same  situation  of  a  contract  before  marriage, 
and  that  it  would  be  a  bar,  let  the  circumstances  under 
which  the  claim  might  arise  be  what  they  might ;  but 
now,  upon  rehearing,  I  am  decided  by  having  the  very 
point  determined  by  Lord  Cowper^  who  was  of  opinion,  in 
the  case  (a)  I  have  cited  from  the  registrar's  book,  that 


(a)  Sympeon  v.  Hutton,  supra. 
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where  a  testator  had  given  to  his  wife  that  provision 

which  he  meant  to  be  a  satisfaction  for  any  claim  she 

might  have  against  the  other  objects  of  his  bounty,  if 

by  any  accident  those  objects  should  be  unable  to  claim 

.  the  benefit  of  that  exclusion,  no  other  person  should 

set  it  up  against  the  widow.'' 

Scttlemeuts        [It  has  been  seen,  that  a  female  infant  may  be  barred 

of  infant?      of  her  right  to  a  distributive  share  of  her  husband's 

personal  estate,  by  a  settlement  made  before  marriage 
with  the  approbation  of  her  parents  or  guardians  (a). 
A  settlement  on  the  marriage  of  a  female  infant  will 
also  bind  her  personal  estate,  whether  consisting  of 
property  which  would  upon  the  marriage  vest  absolutely 
in  the  husband,  or  of  choses  in  action  or  leasehold 
estates  which  would  survive  to  her,  if  not  reduced  into 
possession,  or  assigned  by  the  husband  (b).  On  the 
other  hand,  it  is  now  held  (c),  after  considerable  fluc- 
tuation of  opinion  ((/),  that  a  settlement  on  the  mar- 
riage of  a  female  infant  will  not  bind  her  real  estates. 

In  many  of  the  earlier  cases  an  opinion  prevailed, 
that  parents  and  guardians  had  a  general  authority  to 
bind  the  property  of  infants,  by  agreements  on  their 
marriage  ;  and  that  agreements  of  this  nature  wei*e  to 
be  in  all  cases  established,  if  fair  and  reasonable.  This 
opinion,  which  in  a  great  measure  influenced  the  de- 
cision of  Djury  v.  Drury^  has  been  shaken  by  the 
cases  which  have  settled  that  the  infant's  real  estate 
cannot  be  bound ;  and  the  principle  upon  which  the 
personal  property  is  now  held  to  be  bound,  seems  to  be 


(o)  Ante,  vol.  i.  p.  479.  (ft)  Harvey  v.  Ashley,  3  Atk.  607. 

l^Uope  V.  Linton,  1  Sim.  and  Stu.  477.  (c)  Durnford  v. 

Lane,  1  Bro.  C.  C.  106.  Milner  v.  Lord  Harewood,  18  Ves.  259. 
Trollope  v.  Linton,  ub  sup  a.  (d)  See  Cannel  v.  Buckle,  2  P. 

W.  245.  Harvey  v.  Ashley,  uh  supra,  Lucy  v.  Moore,  4  Bro.  P. 
C^  343.  ed.  Toml.  May  v.  Hook,  Co.  Litt.  246  a,  note.  Peirson  v. 
Peirson,  cited  1  Bro.  C.  C.  115.  Clough  v.  Clough,  Wooddeson, 
vol.  iii.  p.  453.    3  Ves.  710. 
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that  the  marriage  vests  it  in  the  husband,  or  places  it 
under  his  controul,  and  that  it  therefore  becomes  sub- 
ject to  the  covenants  entered  into  by  him  in  the  articles. 
Thus  in  Williams  v.  WilUams  (a),  the  husband  had  re- 
duced the  personal  property  into  possession,  and  Lord 
Thurlow  held  that  it  must  be  applied  on  the  trusts  of 
the  settlement,  **  the  husband  having  covenanted,  that 
what  should  come  to  him  should  be  bound  by  the 
articles  (6)."  Upon  this  principle  it  seems  that  the 
settlement  would  not,  in  the  event  of  the  wife  sur- 
viving, be  binding  on  her,  with  respect  to  any  re- 
versionary or  contingent  interests,  which  could  not  vest 
in  the  husband,  or  which,  did  not  come  within  his  power 
during  the  coverture  (c).  On  the  same  principle,  if 
the  settlement,  so  far  as  relates  to  the  personal  property 
of  the  wife,  derives  its  eflPect  from  the  covenant  of  the 
husband,  the  assent  of  the  parents  or  guardians  will  not 
be  in  all  cases  indispensable  (d). 

With  respect  to  a  marriage  settlement  of  a  female 
infant's  real  estate,  though  not  binding  upon  her,  it  will 
be  binding  on  the  husband,  and  will  therefore  prevent 
him  from  joining  in  any  other  disposition  of  the  estate 
during  the  coverture  (e*).  It  will  also,  upon  the  prin- 
ciple of  election,  become  obligatory  upon  the  wife  or 
her  heirs  accepting  other  benefits  under  it  (7"). 

If  the  husband  be  an  infant  at  the  time  of  the  mar- 
riage, it  may  be  presumed,  for  the  same  reasons  which 
apply  to  th^  case  of  a  female  infant,  that  a  settlement 
of  his  real  estate  would  not  now  be  held  to  bind  him  : 
there  are  two  cases  in  which  a  different  view  of  the 
question  appears  to  have  been  taken  (^),  but  it  is  pos- 

{a)  1  Bro.'C.  C.  152.  (b)  See  also  5  Madd.  164.     1  Sim. 

and  Stu.  485^  and  1  Ves.  sen.  377.  (c)  See  Medcalfe  v.  Ives^ 

1  Atk.  63.  Bush  v.  Dalwa^,  1  Ves.  sen  19,  3  Atk.  530,  and  1  Bro. 
C.  C.  1 1 1.    But  see  3  Atk.  613.  (d)  1  Bro.  C.  C.  1 J 1.  Vide 

ante,  vol.  i.  p.  486.  {e)  Dumford  v.  Lane,  ub  supra.    See 

18  Ves.  276.  (/)  18  Ves.  276.  1  Bra.  C.  C.  11 1.  See  3  Atk. 

613.         (g)  Strickland  v.  Coker,  2  Ch.  Cas.  21 1,  cited  3  Atk.  614. 
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sible  that  they  may  have  turned  upon  acts  confinning 
the  contract  done  by  the  husband  when  of  age. 

The  principle  on  which  the  validity  of  marriage  set- 
tlements of  the  personal  property  of  female  infants  ap- 
pears to  resty  does  not  apply  to  similar  settlements  of 
the  personal  property  of  male  infants  (^ ).] 


Warburton  ▼.  Lytton^  1 764^  cited  in  Lytton  v.  Lytton^  4  Bro.  C.  C. 
440.     See  Slooombe  v,  Glubb,  2  Bro.  G.  C.  545. 

(a)  The  cases  relative  to  settlements  on  the  marriages  of  wards  of 
the  Court  of  Chancery  have  been  referred  to^  ante,  toL  i.  p.  267. 
Since  that  part  of  the  work  was  printed^  a  note  of  a  case  has  ap- 
peared, in  which  the  Lord  Chancellor  is  reported  to  have  expressed 
an  opinion^  that  the  jurisdiction  of  the  Court  to  r^ulate  the  settle- 
ment continued  so  long  as  the  property  remained  in  Courts  though 
the  ward  married  after  attaining  the  age  of  twenty-one  years.  Austen 
V.  Hal8ey>  1  Sim.  and  Stu.  1 23,  note.  In  Long  v.  Long,  ibid.  11 9> 
a  postnuptial  settlement  of  a  fund  in  Court  was  held  void  as  against 
the  wife  surviving,  the  fund  not  having  been  reduced  into  possea- 
^n,  having  remained  in  Court  till  after  the  husband's  death. 
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CHAPTER  XIV. 


OP  THE  HUSBAND'S  COVENANTS  TO  LEAVE,  OR 
SETTLE  UPON  HIS  WIFE  PERSONAL  ESTATE; 
AND  OP  THE  PERFORMANCE  AND  SATISFACTION 
OF  SUCH  COVENANTS ;  AND  OF«ER  TITLE  UNDER 
THE  DESCRIPTION  OF  NEXT  OP  KIN  TO  HER 
HUSBAND. 


The  wife  may  acquire  an  interest  in  her  husband's 
personal  estate,  from  his  covenant  or  agreement  to  settle 
part  of  it  upon  her,  or  that  he  will  leave,  or  that  his 
executors  shall  pay  to  her  a  portion  of  it ;  or  that  she 
shall  have  all  the  personal  property  of  which  he  should 
be  possessed  during  the  marriage,  or  which  he  should 
leave  at  his  death.  I  propose  to  consider  the  subjects 
of  this  chapter  in  the  following  order :: — 

I.  The  husband's  covenant  or  agreement  to  settle  all 
the  personal  estate  that  he  was  possessed  of  when 
the  marriage  articles  were  entered  into. 

II.  The  construction  of  his  covenant  to  bequeath  or 
settle  all  the  personal  estate  which  he  should  be 
possessed  (jf  during  the  marriage^  or  should  leave 
at  hii  death. 

III.  What  would  be  a  performance  qf  his  covenant 
or  agreement  to  settle^  or  to  leave^  or  that  Ms 
executors  shall  pay  to  his  wife  a  portion  of  his 
personal  estate. 

IV.  Of  the  satisfaction  qfsuch  a  covenant  or  agree- 
ment.   And 

V.  Of  the  wife's  interest  in  such  personal  estate  as 
by  settlement^  covenant^  S^c.  was  limited^  or  giveny 
or  agreed  to  be  limited  to  her  husband's  next  of 
kin,  ^c. 
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I.  The  construction  of  the  husband's  covenant  or 
agreement  to  settle  all  the  personal  estate,  of  which  he 
was  possessed  when  the  marriage  articles  were  entered 
into. 
When  hus-  It  sometimes  occurs  that  a  husband  previously  to  his 
nants^^  marriage  covenants  or  otherwise  engages  to  convey  or 
settle  €dl  his  settle  in  favour  of  his  wife,  or  of  her  and  their  children, 
eSSte^  the  ^'^  ^^^  personal  estate  which  he  was  possessed  of  at  the 
date  of  the  time  of  executing  articles  of  settlement.  The  effect  of 
tides  ^t^"*'"  '^^^  covenant  is;  to  change  the  ownership  of  the  property 
bound  from  from  the  execution  of  the  articles,  and  the  husband 
such  period,  ceases  to  have  any  interest  in  it  from  that  period.  In 
vested  by  ^"^^  ^  C'd'^ey  if  the  proceeds  of  that  estate  be  afterwards 
him  in  lands,  laid  out  by  the  husband  in  the  purchase  of  real  pro- 
the  estate  P^^Y  ^^  ^^^  own  name,  or  otherwise,  without  reference 
will  be  the      to  the  trusts  subsisting  under  the  articles,  the  mpney 

chaa-eed  with  ^^  '^^^  ^^^  ™^y  ^^  followed  and  demanded  out  of  the 
repayment  of  real  estate  for  the  benefit  of  the  persons  intitled  to  it 
toe  trust        under  the  articles,  but  subject  to  such  a  lien  or  charge^ 

the  estate  itself  (as  appears  to  be  the  better  opinion) 
will  after  the  husband's  death  be  considered  in  equity 
as  belonging  to  his  heir  or  devisee. 

In  one  case,  however,  which  arose  upon  articles  of 
the  above  description,  the  specific  lands  purchased  with 
tjie  trust  money  were  considered  as  belonging  to  the 
cestuique  trusts  under  the  articles,  and  were  decreed  to 
be  conveyed  accordingly.  This  was  the  case  of  Ran- 
dall V.  Willis  (a),  in  which  the  articles  were  to  have 
effect  by  attaching  trusts  upon  that  which  was  the  per- 
sonal estate  of  the  intended  husband  at  the  date  of  such 
articles,  or  which  should  be  so  at  the  end  of  three 
months  after  the  marriage  (A).     The  articles  being  in 


(a)  5  Ves.  262.     Reg.  Lib.  B.  1799,  fo.  454. 

(h)  The  covenant  was^  that  the  husband  should  within  three 
numths'  after  the  marriage  convey,  release,  Borrender,  and  assure 
'eertain  estates  to  the  uses  therein  mentioned^  "  and  also  all  and 
singular  his  personal  estate  of  what  nature  and  kind  soeveri"     This 


1 
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consideration  of- marriage,  what  was  agreed  in  them  to 
be  done  was  considered  in  equity  the  same  as  actually 
and  properly  completed  by  conveyance  and  assignment.  I 
From  the  date  of  the  articles,  therefore,  the  personal 
estate  which  the  husband  then  had  was  subjected  to 
the  trusts  of  the  settlement.  But  a  settlement  was 
executed  after  the  marriage,  which  was  not  considered 
to  have  been  ^irepared  in  conformity  with  the  articles, 
since  such  settlement  did  not  contain  a  covenant  to 
prevent  the  husband  from  laying  out  his  personal  pro- 


covenant  was  spoken  of  in  Lewis  v.  Maddocks,  8  Ves.  150^  as  one 
which  attached  upon  the  personal  estate  of  which  the  huvsband  was 
then  possessed,  or  of  which  he  might  be  possessed,  within  the  three 
months.     But  from  the  judgment  of  the 'Lord  Chancellor,  it  appears 
that  he  put  a  different  construction  upon  it ;  he  thought  that  it  ob- 
iriously  could  not  mean  that  there  should  be  a  specific  settlement  of 
every  article  of  personal  estate,  that,  within  the  period  allowed  for 
making  the  settlement^  the  husband  might  be  passessed  of.     His 
Lordship's  view  of  the  meaning  of  the  covenant  appears  to  have 
been,  that  it  applied  to  the  residue  of  the  personal  estate  of  which 
the  husband  should  be  possessed  at  his  death ;  but  that  in  order  to 
prevent  him  from  disappointing  its  object^  the  settlement  made  in 
pursuance  of  the  articles  ought  to  have  contained  a  proviso,  that  any 
real  estate  which  he  might  purchase  should  be  considered  as  per- 
8oaalty  for  the  purpose  of  the  settlement,  5  Ves.  274.     If  this  view 
was  correct,  it  followed  that  any  estates  which  the  husbsmd  had  pur- 
chased were  to  be  treated  in  the  same  manner  as  if  the  settlement 
had  contained  that  proviso.     The  language  of  the  decree  is  not 
strictly  conformable  to  the  opinion  expressed  by  the  Court:  this 
may  perhaps  have  arisen  from  the  frame  of  the  Bill,  the  prayer  of 
which  extended  only  to  lands  purchased  with  the  personal  estate  of 
which  the  husband  was  possessed  at  the  date  of  the  articles.     The 
decree  does  not,  however,  adopt  the  notion  that  the  covenant  at- 
tached upon  all  the  personal  estate  at  that  time :  for  on  that  sup- 
position it  would  have  been  declared  that  the  widow  was  to  stand 
as  a  creditor  for  so  much  of  the  personal  estate  of  which  the  husband 
was  then  possessed,  as  had  not  been  laid  out  in  land.     The  decree, 
however,  proceeds  to  direct  the   usual  accounts  of  his  personal 
estate  possessed  by  his  executrix,  and  of  his  debts,  apparently  on 
the  idea  of  the  widow  being  intitled  under  the  covenant  to  the  re- 
sidue of  his  personal  estate  at  the  time  of  his  death  after  payment 
of  his  debts. 
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perty,  articled  to  be  settled,  in  the  purchase  of  lands  ^ 
nor  a  covenant  by  him,  that  whatever  part  of  such  per- 
sonal property  should  be  so  invested,  the  land  purchased 
with  it  should  be  considered  as  his  personal  estate. 
The  husband  died ;  but  in  his  lifetime  he  invested  the 
proceeds  of  the  personal  property  in  the  purchase  of 
lands  which  he  devised  by  his  will.  Upon  a  question 
between  his  surviving  wife  and  the  devisee,  the  Court 
of  Chancery,  after  declaring  the  personal  estate  which 
the  husband  was  possessed  of  at  the  time  of  the  articles, 
and  had  been  invested  in  the  purchase  of  lands,  to  be 
subject  to  such  articles,  ordered  the  specific  lands  so 
purchased  to  be  conveyed  to  the  wife,  and  directed  an 
account  of  the  rents  which  had  been  received  by  the 
husband's  devisee.  > 

This  decision,  however,  as  an  authority  may  be 
reasonably  doubted,  since  the  foundation  for  the  decree 
must  have  been  a  lien  which  the  widow  was  supposed 
to  have  had  upon  the  purchased  estate  in  consequence 
of  the'  covenant ;  but  this  supposition  does  not  appeieir 
to  be  well  grounded ;  for  such  a  lien,  it  would  seem, 
could  only  be  established  upon  the  basis  of  an  obliga- 
tion in  the  husband  to  have  laid  out  the  money  in  the 
pi^rchase  of  lands ;  and  then,  as  we  have  seen  (a),  the 
law  would  presume  that  the  estate  was  purchased  in 
performance  of  such  obligation.  But  in  this  case  there 
was  no  covenant  by  the  husband  to  invest  it  in  lands ; 
no  stipulation  in  the  articles  for  that  purpose ;  so  that 
there  could  be  no  presumption  to  create  a  lien  upon 
the  lands  in  favour  of  the  wife.  The  only  other  pre- 
tence for  it  is,  that  the  purchase  was  made  with  the 
trust  money.  But  the  mere  consequence  of  this  would 
be,  as  is  presumed,  to  give  a  right  to  the  widow  to 
follow  the  trust  fund  into  the  estate  in  which  it  was  in- 
vested, according  to  the  observation  of  Sir  William 


(a)  Supra,  vol.  i.  p.  509. 
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Grant  in  Lench  v.  Lench  (a).  Lord  Eldon  seems  to 
have  found  great  difficulty  in  reconciling  the  judgment  ^ 
in  Randal  v.  Willis  with  the  opposite  decree  which  he 
pronounced  in  Lewis  v.  Madocks  (i) ;  the  distinction, 
however,  that  his  Lordship  laboured  to  make  between 
the  principles  of  the  two  cases  (and  which  will  be  no* 
ticed  in  the  ncpil  section),  is  a  difference  that  is  con- 
ceived to  be  difficult  to  comprehend,  since,  according 
to  the  principle  of  the  case,  of  Randal  v.  Willis^  trust- 
money  fised  and  ascertained, 'or  capable  so  to  be,  at 
the  time  of  marriage  articles^  if  laid  out  in  the  pur- 
chase of  lands  by  the  husband,  without  any.  obligation 
w  to  do,  gives  a  right  to  those  lands  to  the  cestuique 
trusts^  and  why  there  should  be  a  diffibrence  when  such 
money  accrues  from  time  to  time  (if  that  decision  were 
right),  it  is  not  easy  to  understand,  since  in  such  case 
the  trusts  of  the  settlement  equally  attach ;  in  the  one 
immediately  upon  the  execution  of  the  instrument,  and 
in  the  other  immediately  as  each  sum  is  acquired,  so 
that  the  inference  would  be,  that  if  in  the  one  case  the  , 
eestiuque  trusts  were  intitled  to  the  estate  purchased 
with  the  trust  funds,  they  would  be  so  intitled  in  the 
other. 

With  respect  to  the  liability  of  personal  estate  of 
the  husband  to  his  creditors,  which  is  so  agreed  to  be 
settled  upon  his  wife,  as  in  Randal  v.  WiUis^  it .  does 
not  appear  from  the  decree  in  that  case  whether  such 
creditors  were  intitled  to  have  their  demands  satisfied 
out  of  any  part  of  the  trust  estate,  bound  by  the  articles* 
It  is  conceived,  however,  that  since  the  articles  bound 
all  such  personal  property  as  the  husband  was  intitled 
to  at  their  execution,  and  as  they  were  entered  into  for 
a  valuable  consideration,  such  property  ceased  to  be 
the  husband's  from  the  date  of  those  articles  and  the 
celebration,  of  the  marriage,  and  that  neither  his  cre- 


(a)  10  Vc8.  51 1—517.  (*)  8  Ves.  150.     17  Ves.  4a 
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ditors  before  nor  subsequently  to  the  articles  could  sub- 
ject any  of  the  property  contained  in  them  to  their 
debts  (a). 
Construe-  11.  The  next  subject  proposed  for  consideration 

biuttd's  covt-    ^^'  *^®  construction  of  the  husband's  covenant  to 
nant  to  settle  bequeath  or  settle  all  the  personal  estate  which  he 
TOnd  estote    ^^^^  ^  possessed  of  dttring  the  marriage,  or  should 
he  should  be  leave  at  his  death, 
possessed  of        j^  r^    ^  ^      ^jjl  ^       noticed  that  the  case  of 

during  the  .11  •         !•«» 

marriage.       Randal  V.  WtlUs^  mentioned  in  the  last  section,  differs 

from  the  subject  now  under  consideration  in  this  re- 
spect, that  the  agreement  was  confined  to  the  personal 
estate  which  the  husband  was  possessed  of  at  the  exe* 
cution  of  the  articles,  or  within  three  months  after 
the  marriage^  but  that  in  the  present  instance  the 
agreement  embraces  all  the  personal  property  which 
the  husband  should  have  or  acquire  during  the  marriage. 
Whether  this  extension  of  the  agreement  makes  any 
difference  between  the  two  cases  in  regard  to  the 
equity  of  the  widow,  against  the  heir  or  devisee  of  her 
husband,  to  have  the  specific  lands  in  which  the  trust- 
personal  estate  was  invested  by  him  without  any  obliga- 
tion so  to  do,  has  also  been  noticed.  I  shall  now  ob- 
serve that  it  has  been  decided  since  the  case  of  Randal 
V.  Willisy  and  rightly  (as  it  would  seem)  upon  prin- 
ciple, and  by  which  decision  the  authority  of  that  case 
/  seems  to  be  shaken,  that  where  the  husband  agrees,  in 
contemplation  of  marriage,  to  devise,  convey,  or  assure 
to  his  wife  all  the  personal  estate  and  effects  that  he, 
during  the  marriage,  shall  become  possessed  of,'and  he 
purchases  lands  with  the  property  subjected  to  his^mar- 
riage  contract,  and  dies,  such  lands  will  belong  to  the 
heir,  charged  with  the  amount  of  the  purchase-money 
in  favour  of  the  wife  (J)). 

Upon  this  subject  Lord  Eldon  expressed  himself  as 

(a)  Campion  v.  Cotton,  17  Ves.  263.     Sed  vide  ID  Ves.  20. 
(A)  See  Lane  v.  Dighton,  Ambl.  409. 
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follows,  in  Lewis  v.  Madocks  (after  stated) :  "  the  claim 
of  the  wife  is  put  ia  this  way,  that  personal  property 
bound  by  the  trust  or  obligation  is  traced  into  the 
purchase  of  real  estate,  which  estate  must  therefore  be 
hei^.  But  I  do  not  know  of  any  case  in  its  circum- 
stances  sufficiently  like  this,  to  authorize  me  to  hold 
that  doctrine.  I  am  prepared  to  say,  that  the  personal 
estate  bound  by  this  obligation,  and  which  has  been 
laid  out  in  this  real  estate,  is  personal  property  that 
may  be  demanded  out  of  the  real  estate ;  that  the  estate 
is  chargeable  with  it,  but  that  it  was  not  so  purchased 
with  it  that  the  estate  should  be  decreed  to  belong  not 
to  the  heir  but  to  the  wife/' 

In  stating  the  circumstances,  which  his  Lordship 
considered  as  distinguishing  that  case  from  Randal  v. 
Willis f  he  observed,  that  in  'Lewis  v.  Madocks  the 
covenant  was  to  settle  all  the  personal  estate  that  the 
husband  should  at  any  time  be  possessed  of,  attaching 
upon  each  article  which  he  had,  and  that^om  time  to 
time  he  should  become  possessed  of;  but  that  in 
Randal  v.  Willis,  the  articles  subjected  to  the  settle- 
ment the  husband's  personal  estate  which  he  had  at 
the  date  of  such  settlement,  and  not  any  part  to 
be  acquired  afterwards;  his  Lordship,  therefore,  de- 
cided in  Lewis  v.  Madocks,  that  the  husband's  heir, 
and  not  his  widow,  was  intitled  to  the  real  estate, 
charged,  however,  with  the  amount  of  the  personal 
estate  laid  out  in  the  purchase  of  it. 

It  seems,  indeed,  difficult  to  distinguish  in  principle 
the  last  case  from  that  of  Randal  v.  Willis  (as  was  ob- 
served in  the  last  section),  which,  in  giving  to  the  widow 
specific  lands  purchased  with  the  husband's  personal 
estate,  agreed  to  be  settled,  instead  of  charging  them 
in  the  hands  of  the  devisee  with  the  payment  of  the 
amount  (according  to  the  doctrine  laid  down  in  other 
eases,  and  recognised  by  the  Master  of  the  Rolls  in  that 
of  Lench  v.  Lench,  already  referred  to),  must,  it  is  con- 
ceived, be  regarded  as  an  anomalous  case. 

D  2 
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What  per-  It  is  necessary  to  consider  what  power  remains  with 

suWert  to^  the  husband  over  his  personal  estate,  after  entering 
such  a  gene-  into  SO  loose  and  indefinite  a  covenant  as  that  in  Lewis 
ral  covenant.  ^  Madocks.     That  depends  upon  the  construction  of 

the  covenant  as  to  what  personal  property  it  attaches^ 
when  the  parties  themselves  have  been  silent  upon  the 
subject*  Such  a  covenant  is  very  difficult  to  execute, 
yet  a  Court  of  Equity  will  perform  it  so  far  as  it  is 
able.  When  it  finds  a  solid  subject  of  personal  estate 
during  the  marriage,  it  will  attach  it  to  the  covenant, 
rather  than  render  such  covenant  altogether  nugatory. 
But  to  expect  that  a  Court  of  Justice,  in  the  construc- 
tion of  su(ih  a  covenant,  should  descend  to  the  mintUice 
of  every  petty  receipt  and  expenditure  of  the  husband 
during  the  marriage  for  the  purpose  of  binding  them 
by  the  contract,  would  be  unreasonable.  The  cove- 
nant, however,  will  be  considered  as  embracing  every 
species  of  personal  property  which  the  husband  shall 
become  possessed  of  during  the  coverture,  falling  under 
Capital.         t'he   denomination  of  principal  or  capital^   but  not 

income  arising  from  capital,  expended^by  the  husband 
in  the  usual  mode  of  applying  such  species  of  pro- 
perty, as  for  the  support  and  comfort  of  himself,  wif^ 
and  family,  and  in  the  discharge  of  debts  contracted 
Not  income,  {q^   those  purposes.     Lord   Eldon   accordingly  ob- 

except  laid  •%    -%     •  .  • 

up  or  applied  Served,  during  the  ai^ument  of  the  case  of  Lewis  v. 

as  capitJ,      Madocks  (a),  "  that  he  could  not  adopt  the  construe* 

tion  that  annual  produce,  for  instance,  dividends  *  of 
stock,  was  property  acquired  during  the  coverture  in 
the  sense  of  the  bond,  ea:cept  only  to  the  extent  in 
which  the  husband  himself  might  think  prefer  to  lay 
up  that  produce  as  capital,  otherwise  that  he  and  his 
wife  would  not  be  at  liberty  to  expend  one  shilling/* 
From  this  exception  it  is  to  be  inferred  that  annual 
income  expended  otherwise  than  in  the  usual  and  cus- 
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tomary  idanner,  as  above,  will  not  be  exempted  from 
the  operation  of  the  covenant,  as  if  it  be  applied  in  the 
discharge  of  gross  sums  of  money  which  the  husband  as  in  pay- 
had  borrowed ;  because  those  sums  from  their  nature  ^^„^^  ^^^ 
being  to  be  considered  as  capital  received  by  him  rowed, 
during  the  coverture^  and  therefore  within  the  compass 
of  the  covenant,  the  money  of  the  husband  applied  in 
their  discharge,  must  be  considered  as  partaking  of  the 
nature  of  the  debt  liquidated,  and  treated  by  him  as 
savings  and  capital.     Savings  from  income,  therefore, '  Savings, 
may  form  capital,  and  for  that  reason  be  comprehended 
within  the  terms  of  the  covenant ;  and  to  that  effect 
Lord  JEldon  expressed  an  opinion  in  Lewis  v.  Madocks, 
observing  that  if  a  sum  of  ^00/.  which  had  been  bor- 
rowed and  discharged  by  the  husband,  had  been  paid 
by  him  out  of  his  savings,  his  Lordship  was  of  opinion 
Ihat  such  sum  primd  facie  would  be  personal  estate 
within  the  husband's  agreement,  as  having  faleen  applied 
in  paying  debts  (a). 

Since  money  borrowed  is  to  be  taken  as.  personal  Semhle,  if 
estate  acquired  by  the  husband  during  the  marriage,  ^^l»nd  bor- 
within  the  terms  of  this  his  covenant,  suppose  the  hus«  on  penond 
band  to  take  up  money  upon  his  personal  security,  and  ?ecurity,  and 
to  invest  it,  with  part  of  his  own,  in  the  purchase  of  purchasing 
lands,  if  he  afterwards  discharge  the  money  lent  to  ^^y  ^f  ^^ 
him,  his  widow  will  be  intitled  to  reimbursement  out  of  "^ate  must* 
the  purchased  estate,  with  interest  from  his  death ;  or  reimburse 
if  k  remain  unpaid  at  his  death,  it  would  seem  that  she  ^ithLtCTeet 
is  intitled  to  liave  it  discharged  out  of  the  real  estate. 
In.  such  cases,  who  is  to  satisfy  the  claim  of  the  creditor, 
is  a  question  between  the  widow  and  her  husband's  heir 
or  devisee.     Upon  this  point  Lord  Eldon  put  the  fol- 
lowing case  in  that  of  Lewis  v.  Madocks  (6) :  "  Sup- 
pose the  husband,  possessing  600/.,  had  borrowed  600/., 
and  bought  an  estate  of  the  value  of  1200/.,  and  died 
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So  also  if  it    that  moment.     If  the  former  sum  be  to  answer  for  the 
satisfied ;    *  money  borrowed,  the  wife  gets  nothing  by  the  covenant 

under  such  circumstances.     I  incline  to  think  that  the 

money  borrowed  must  be  considered  persoiial  estate  of 

which  he  was  possessed.     At  least  that  point  is  fit  for 

discussion,   that  the    husband  having  borrowed  the 

money,  became  possessed  of  it ;  that  ail  which  he  had 

possessed  became  subject  to  the  uses  of  the  settlement, 

but  as  personal  estate ;  and  then  the  widow  would  with 

propriety  be  called  upon  to  pay  the  600/.,  for  she  would 

have  the  other  for  her  own  benefit.'* 

Midtheprin-      The  subject  last  considered  was  the  equity  of  the 

Iwu^T^apM    widow  under  the  covenant,  as  against  the  husband's 

pHcable         heir  or  devisee,  when  part  of  the  money  invested  in 

ttione   Iwr-     *^®  purchase  of  lands  was  borrowed  upon  his  personal 

rowed  is  se-    security,  and  afterwards  paid  off  by  him  before  his 

Sri^S"*     death,  or  left  by  him  subsisting  at  that  period.     But  it 

may  be  asked,  whether  the  nature  of  the  creditor's 
security  will  alter  that  equity?  And  it  is  presumed 
that  it  will  not.  In  the  first  case,  it  is  conceived  that 
the  personal  estate  of  the  husband  applied  in  discharging 
such  security  (suppose  it  to  be  a  mortgage  of  the  es- 
tate), ought  to  be  made  good  out  of  the  property  pur-* 
chased,  since  such  personalty  was  bound  by  the  prior 
covenant  or  agreement  of  the  husband  to  make  the 
settlement ;  and,  in  the  second  case,  that  although  the 
mortgagee  should  obtain  payment  of  his  debt  out  of  the 
husband's  personal  assets  bound  by  the  covenant,  yet 
that  in  equity  the  widow  would  have  a  right  to  be  re- 
funded out  of  the  lands  purchased  the  amount  of  the 
personal  estate  so  applied. 

The  most  of  what  has  been  said  during  the  preceding 
observations  are  results  drawn  from  the  case  of  Lewis  v. 
Madocks  (a),  in  which  the  husband,  by  his  bond  pre- 
viously to   marriage,  engaged  to  devise,  convey,  or 
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Sect,  a.]     her  Ilmband^s  personal  Estate.  39 

assure  all  such  goods,  chattels,  personal  estate,  and 
effects  that  he  at  any  time  during  the  joint  lives  of  him* 
self  and  his  then  intended  wife  should  be  possessed  of, 
to  their  joint  use,  and  to  the  use  of  the  survivor  of 
them  for  ever.  He,  afler  the  marriage,  purchased 
lands  for  1600/.,  which  sum  was  made  up  of  600/.  his 
own  money,  and  the  residue,  viz.  1000/.,  with  21/.  for 
the  expenses  attending  the  purchase,  he  borrowed  upon 
his  own  personal  security.  Of  the  1021/.  borrowed, 
the  husband  discharged  500/.,  and  died,  leaving  521/. 
unsatisfied.  He  also,  during  his  life,  expended  GOO/. 
in  building  a  dwelling-house,  and  in  lasting  improve- 
ments upon  the  estate.  His  widow  and  executrix  paid 
about  186/.  in  discharge  of  his  remaining  debts,  funeral 
and  testamentary  expenses ;  and  she,  before  a  second 
marriage,  laid  out  353/.  in  repairs  and  lasting  improve- 
ments upon  the  purchased  land$,  and  in  redemption  of 
the  land-tax ;  into  the  possession  of  which  lands  she 
had  entered  upon  her  husband's  death.  The  husband's 
personal  estate  at  his  decease  was  573/.  Ijord  Eldon 
decided  that  the  600/.,  the  husband's  own  money,  and 
the  5QOI.  borrowed,  but  afterwards  paid  off  by  him, 
were  on  the  same  footing,  and  were  to  be  considered 
as  his  personal  estate  laid  out,  and  that  the  remainder 
of  the  sum  borrowed  and  not  discharged  was  to  be  con- 
sidered the  debt  of  the  purchased  estate;  that  as  to 
lasting  improvements  made  by  the  widow,  since  the 
money  advanced  by  her  on  that  account  was  bondjide 
laid  out,  she  was  intitled  to  an  inquiry  as  to  it ;  and 
with  respect  to  the  186/.,  his  Lordship  held,  that  such 
sum  did  not  fall  within  the  obligation,  obsei*ving,  ^'  that 
a  great  proportion  of  the  debts,  about  186/.,  consisted 
of  such  particulars,  as,  in  the  ordinary  course  of  living 
in  the  last  year  of  a  man's  life,  he  would  incur,  with 
the  exception  of  some  sqiall  qidt  rents,  but  which  also 
would  be  due  from  him  in  the  course  of  a  proper  appli- 
cation of  his  income,  and  that  they  and  such  particulars 
could  hardly  be  represented  as  debts  incurred^  eo  as 


40 


Widow's  Interest  in 


[Chap.  14. 


Covenant  by 
husband  to 
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personal 
estate  at  his 
death  to  his 
wife. 

To  what  pro- 
perty it 
attaches. 

How  de- 
feated. 


that  the  payment  of  them  would  be  a  breach  of  the 
husband's  obligation  under  the  bond ;  that  it  would  be 
entering  into'  impracticable  minuteness  to  give  the 
wife  credit  against  the  real  estate  for  any  of  the  items 
paid  in  that  schedule ;''  and  his  Lordship  concluded 
with  the  observation  **  that  if  persons  would  enter 
into  an  engagement  so  difficult  in  construction  and 
application,  they  must  not  expect  from  a  Court  of 
Justice  relief  so  minute  in  that  respect/'  The  final 
decree  declared  that  the  widow  was  intitled  to  the  600/. 
and  500/.,  with  interest  from  her  husband's  death; 
and  inquiries  were  directed  as  to  other  matters. 

2.  The  construction  of  the  husband's  covenant  that 
his  wife  shall  have,  or  that  he  will  leave  to  her  the 
whole  or  part  of  the  personal  estate  which  he  should 
be  possessed  of  or  intitled  to  at  his  death. 

The  property  to  which  such  covenant  attaches  is  the 
whole  or  a  proportion  of  the  clear  personal  estate  of 
the  covenantor  at  his  death,  i.  e.  upon  the  residue  after 
payment  of  all  his  debts  and  funeral  expenses.  It 
differs  so  far  in  effect  from  the  preceding  covenant, 
that  the  husband  is  at  full  liberty  during  his  life  to 
sell,  alien,  dispose  of,  or  incumber  the  whole  of  his 
personal  estate,  and  utterly  to  defeat  his  covenant ;  yet 
his  engagement  is  quite  consistent  with  this  construction ; 
it  only  stipulates  that  the  whole  or  part  of  that  which 
can  be  considered  his  personal  property  shall  be  subject 
to  its  operation,  which  is  only  so  much  as  may  remain 
after  all  his  other  bondjide  obligations  shall  have  been 
satisfied  (a). 

In  Cochran  v.  Graham  (i),  a  deed,  executed  upon  a 
separation  agreed  upon  between  husband  and  wife,  con- 
tained a  proviso,  that  if  she  survived  him,  and  they 
were  at  that  time  living  apart  according  to  the  instru- 
ment, then  that  she  should  be  intitled  to  receive  her 
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dower;  and  thirds  of  all  the  real  and  personal  estates 
wkatsoever  of  which  he  should  die  seised  or  possessed 
during  the  marriage.  They  lived  separate  until  the 
husband's  death,  who  by  taill  bequeathed  to  her  one 
shilling  only,  and  disposed  of  the  whole  of  his  personal 
property,  and  appointed  executors.  A  question  arose 
upon  the  construction  of  the  proviso,  viz.  whether  it 
was  an  absolute  agreement  of  the  husband  to  leave  his 
wife  such  a  portion  of  his  personal  estate  as  she  should 
be  intitled  to  under  the  statute  of  distribution,  if  he 
had  died  intestate,  or  merely  to  place  her  in  the  same 
situation,  in  regard  to  her  dower  and  thirds,  as  if  she 
had  not  been  living  apart  from  him ;  for  if  the  former 
was  the  construction,  then  she  would  be  intitled  to  her 
distributive  share  of  his  personal  estate  notwithstanding 
the  will.  But  Lord  Eldan  decided,  that  the  meaning 
of  the  clause  was  no  more  than  that,  living  separate, 
she  should  stand  precisely  in  the  same  situation  as  if  not 
living  apart,  with  regard  to  dower  and  thirds,  and  con- 
sequently that  if  there  had  been  no  separation,  since 
the  husband  might  have  barred  her  interest  under  the 
statute  by  his  will,  he  might  equally  do  so,  notwith- 
standing the  terms  of  the  proviso.  His  Lordship  also 
observed,  that  if  the  covenant  could  be  considered  as 
one  to  leave  her  such  portion  of  her  husband's  personal 
estate  as  above,  he  might  have  spent  all  his  substance, 
bat  could  not  have  reserved  to  himself  for  his  own 
benefit  any  part  of  that  which  was  the  subject  of  such 
a  covenant. 

It  appears,  then,  that  the  husband  has  the  complete  Husband 
ownership  and  power  over  his  personal  property,  not-  ^^f?  ^ 
withstanding  his  covenant ;  but  the  exercise  of  that  venant  by 
power,  must  be  by  a  complete  act  in  his  lifetime,  and  ^^  i 
not  by  his  will  (a),  4>ecause  the  covenant  takes  prece- 
dency of  the  will,  and  such  a  disposition  would  be  con- 
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sidered  a  fraud  upon  his  engagement,  in  analogy  to  the 
rule  applicable  to  the  like  dispositions  by  a  freeman  of 
the  city  of  London^  of  his  personal  estate  in  opposition 
to  his  agreement,  that  it  should  be  distributed  ac- 
cording to  the  custom,  which  has  been  before  consi- 
dered {a). 

But  the  husband's  disposition  of  his  personal  pro- 
perty, in  his  lifetime,  must  be  complete,  an  entire  de- 
parture with  all  his  interest  in  it,  in  order  to  prevent 
the  transaction  being  set  aside  as  a  device  to  elude  his 
covenant.  In  requiring  this  total  change  of  property, 
the  law  appeal's  to  be  strict ;  for  against  the  husband's 
diminution  of  his  estate  by  absolute  gift  during  his  life, 
in  fraud  of  his  engagement,  the  law  considers  his  own 
interest  and  convenience  a  sufficient  guard ;  but  it  does 
not  draw  the  same  inference  or  conclusion  when,  with- 
out any  diminution  of  his  own  enjoyment,  he  exercises 
a  mere  posthumous  bounty,  although  by  an  irrevocable 
instrument.  The  spirit  of  the  covenant  requires,  that 
every  disposition  by  him  of  his  personal  estate  should 
be  excluded,  which  is  in  effect  testamentary,  although 
not  such  in  form.  The  gift,  therefore,  or  other  dis- 
posal by  the  husband  of  his  personal  estate,  after  en- 
tering into  such  a  covenant  as  that  under  consideration, 
ought  to  be  absolute  and  entire ;  he  ought  to  part  with 
all  his  interest,  and  reserve  no  partial  benefit  to  himself. 

If,  then,  he  by  deed  make  an  absolute  disposition  of 
his  personal  property,  with  a  reservation  to  himself  of 
the  interest  for  life,  this  will  be  a  fraud  upon  his  co- 
venant, an  attempt  to  elude  it  without  inconvenience  to 
himself,  by  an  act  in  effect  testamentary  (6). 

[Thus  in  Fortescue  v.  Hennah  (c),  a  father  on  the 
marriage  of  his  daughter,  covenanted  that  she,  her  hus- 
band and  children,  should  on  his  death  have  a  moiety 


(a)  Supra,  p.  15,  et  seq.  {b)  See  Jones  v.  Martin, 

3  Anst.  882.     Bro.   Pari,  Cas.  ed.  Toml.  vol.  6,  p.  43/,  vol.  8, 
p.  242.    5  Ves.  2CC  note.  (c)  19  Vcs.  ^7. 
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of  all  the  real  and  personal  estate  which  he  should  then 
be  seised  or  possessed  of.  He  afterwards  transferred 
several  sums  in  trust  for  himself  for  life,  with  remainder 
over :  it  was  held  that  these  sums  were  subject  to  the 
covenant.  In  Bradish  v.  Bradish  (a)^  an  husband  on 
his  first  marriage  covenanted,  that  a  moiety  of  what- 
soever substance  he  should  be  seised  or  possessed  of  at 
his  death  should  go  to  the  children  of  the  marriage. 
By  a  deed  executed  after  a  second  marriage,  he  assigned 
part  of  his  property  in  trust  for  himself  for  life,  with 
remainder  to  his  second  wife  and  her  children.  This 
was  held  void  as  against  the  children  of  the  first  mar- 
riage claiming  under  the  covenant. 

In  Hankes  v.  Jones  (b\  a  man  on  his  marriage 
covenanted  to  give  to  the  children  of  the  marriage  a 
third  part  of  all  his  chattels,  real  and  personal  money, 
plate,  jewels,  or  any  other  goods  of  what  nature  soever, 
which  at  the  death  of  his  wife  he  should  be  possessed 
of.  Being  possessed  of  a  lease  for  years,  he  surrendered  ' 
it^  retaking  a  lease  for  lives  renewable  for  ever :  this 
was  held  to  be  within  the  covenant. 

In  a  late  case  (c),  a  question  arose  on  the  construc- 
tion of  a  similar  covenant.  The  husband  previous  to 
marriage  settled  part  of  his  real  estates,  and  covenanted 
that  he  would  by  will  or  otherwise,  give,  devise,  and 
bequeath,  all  other  his  real  estates,  and  also  all  his  per- 
sonal estate  and  effects  whatsoever  and  wheresoever  to 
his  children.  It  was  decided  that  this  applied  only  to 
such  real  and  personal  property  as  he  should  be  pos- 
sessed of  at  his  death ;  and  that  he  might,  therefore, 
without  a  breach  of  the  covenant,  sell  an  estate  which 
he  was  seised  of  at  the  marriage,  but  which  was  not 
included  in  the  settlement  (rf).] 

(a)  2  BaU.  and  B.  479.  (i)  5  Bro.  P.  C.  ed.  Toxnl.  p.  136. 

(c)  Kirkham  y.  Needham^  3  Barn,  and  Aid.  531.  {d)  See  also 

on  the  effect  of  covenants  of  this  description^  Cusack  v.  Cusack^ 
5  Bro.  P.  C.  ed.  Toml.  1 1 6.  Prebble  v.  Boghurst,  1  S%van,  309. 
7  Taunt.  538.    WiUis  v.  Black,  1  Sim.  and  Stu.  525. 


44  Uldow^s  Intei^est  m  [Chap.  14. 

Performance  HI.  The  subject  which  next  succeeds  for  consider- 
to  Ittivea^  ation  is,  what  will  be  a perforraance  of  the  husband's 
siun  to  covenant  or  agreement  to  settle,  or  to  leave,  or  that 

•^  ^^'  his  executors  shall  pay  to  his  widow  a  portion  of  his 

personal  estate. 

This  subject,  so  far  as  relates  to  the  husband's  co- 
venant to  settle  lands  in  jointure  upon .  his  wife,  has 
been  before  considered  (a).  The  distinction  also  be- 
tween the  different  rules  applicable  to  performance  and 
satisfaction  has  also  been  attempted  to  be  explained. 
What  now  remains  to  be  inquired  into,  is  the  perform- 
ance of  the  husband's  covenants,  mentioned  in  the 
title  to  this  section,  relating  to  his  personal  property, 
the  cases  upon  which  are  more  numerous  than  on  the 
former. 

It  is  a  general  rule,  that  if  the  husband  covenant  to 
leaoe^  or  that  his  executors  shall  pay  to  his  widow  a 
sum  of  money  or  part  of  his  personal  estate,  and  die 
•  intestate,  so  that  she  becomes  intitled  to  a  portion  of 
his  personal  property  under  the  statute  of  distribution, 
such  distributive  share  shall  be  a  performance  of  the 
covenant ;  because  the  law  connects  the  covenant  with 
the  distributive  share,  and  performance  is  an  operation 
of  law  solely.  The  'principle  seems  to  be  this,  that  the 
husband,  looking  forward  to  the  event  of  his  death, 
when  his  wife  will  have  an  interest  in  his  property  by 
the  provision  of  the  law,  declines  for  that  reason  to  give 
her  any  interest  in  it  in  his  lifetime,  considering  that 
his  covenant  will  be  as  effectually  performed  by  what 
the  law  provides  for  her,  as  if  the  provision  were  made 
by  himself  (i). 

The  leading  case  upon  this  subject,  is  Blandy  v. 
Widmore  (c).  ^ 

There  the  husband,  by  articles  before  marriage. 


(a)  Vol.  I.  chap.  x.  p.  509,  et  seg,  (b)  SeJ.  vid,  post, 

p.  50,  note.  (c)  1  P.  Will.  324.    2  Vera.  709. 
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agreed,  that  if  his  wife  survived  him  he  would  leave 
her  6S0/. ;  and  he  covenanted  that  his  executors  should 
pay  that  sum  within  three  months  after  his  death.  He 
died  intestate,  and  without  issue.  His  widow  became 
intitled  to  a  moiety  of  his  personal  estate  by  the  statute 
of  distribution,  and  which  exceeded  690L  Lord  Cow^ 
per  held  that  the  distributive  share  was  a  performance 
of  the  covenant. 

The  next  case  was,  Lee  v.  D*Aranda(a\  from 
which  it  appears  that  the  husband  covenanted  by 
articles  preceding  his  marriage,  to-  leave  his  wife  by 
deed  or  will  1000/.  at  his  death,  if  she  survived  him  ; 
or  that  his  executors  should  pay  that  sum  to  her  within 
six  months  afterwards.  He  died  intestate ;  and  the 
question  was,  whether  his  widow  was  intitled  to  her 
distributive  share  of  his  personal  estate,  and  also  to  the 
1000/.  under  the  covenant?  But  Lord Hardwicke, 
upon  the  authority  of  the  last  case,  decided,  that  the 
distributive  share  was  a  performance  of  the  covenant. 

These  two  cases  have  settled  the  law  upon  the  sub- 
ject, and  although  it  be  observable  that  the  distributive 
shares  were  not  in  strictness  payaUe  until  the  end  of  a 
year  after  the  testator's  death,  and  the  money  under  the 
covenants  was  to  be  paid  at  determinate  periods  within 
that  time;  yet  these  differences  were  not  permitted 
to  repel  the  legal  presumption  oi  performance^  as  is  the 
case  when  the  question  arises  upon  satisfaction^  as  vnll 
afterwards  appear  when  the  law  upon  that  subject  is 
considered. 

In  Garthshore  v.  ChaUe  (6),  Lord  Eldon  expressed 
himself  in  relation  to  the  above  two  cases  to  the  fol- 
lowing effect :  "  They  are  distinct  authorities,  that 
where  a  husband  covenants  to  leave  or  to  pa^  at  his 
death  a  sum  of  money  to  a  person  who,  independent 


(a)  1  Ves!  sen.  1 .    3  Atk.  41 9,  S.  C  by  the  tide  of  Lee  v.  Cox. 
(*)  10  Ves.  13. 
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of  that  engagemeDt,  by  the  relation  between  them,  and 
the  provision  of  the  law  attaching  upon  it,  will  take  a 
provision,  the  covenant  is  to  be  considered  with  re- 
ference to  that ;  and  the  Court  will  not  look  upon  the 
slight  difference  between  leaving  and  payings  nor  whe- 
ther the  payment  is  to  be  within  three  or  sia?  months  (a). 
In  that  respect  there  is  always  a  difference  upon  what 
is  to  be  taken  in  a  sense  at  the  end  of  twelve  months^ 
but  which,  I  agree,  is,  in  another  sense,  to  be  takien 
from  the  death  of  the  testator ;  for  the  other  period  is 
only  for  convenience,  and  there  is  no  doubt  the  pro- 
perty is  vested  at  the  death  of  the  party ;  and  if  a  case 
were  produced  in  which  it  was  quite  clear  that  there 
were  no  debts,  the  Court  would  give  the  fund  to  the 
party,  notwithstanding  there  had  not  been  a  lapse  of 
twelve  months  (i).'* 

It  must  be  noticed,  that  the  covenants  in  the  above 
two  cases  oiBlandy  v.  Widmorej  and  Leey.  lyArandaj 
could  not,  from  their  construction,  be  broken  during 
the  husband's  life.  There  was,  therefore,  no  obligation 
upon  him  to  make  any  appropriation  or  settlement  at 
any  period  before  his  death.  The  money  to  be  re- 
ceived under  the  covenants,  and  the  wife*s  distributive 
share,  were  duties  which  became  payable  after  the  hus- 
band's decease ;  so  that  the  law  presumed  the  latter  to 
be  left  by  the  husband  to  arise  out  of  his  estate  after 
his  decease,  in  performance  of  his  covenant,  which  was 
to  be  discharged  out  of  the  same  estate.  But  if  either 
of  the  covenants  had  been  so  framed  as  to  have  required 
the  money  to  be  settled  at  a  period  during  the  hus- 
band's life,  and  there  had  been  a  breach  of  it  before  his 
death,  then  he  would  have  incurred  a  debt  to  the  widow, 
which  would  have  converted  the  question  from  one  of 


(a)  Which  occurred  in  the  two  stated  cases  of  Blandy  v.  Wid- 
more^  and  Lee  v.  D'Aranda.  {b)  See  Lord  Eldon's  observa- 

tions upon  the  two  cases  referred  to  in  the  last  note^  in  the  case  of 
Twisden  v.  Twisdeu,  9  Ves.  426. 
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performance  into  that  oi  satisfaction,  and  in  snchcase, 
according  to  the  rule  applicable  to  that  doctrine  (as  it 
will  afterwards  appear),  the  debt  could  only  be  satisfied 
by  something  equally  certain  and  beneficial.  Accord- 
ing to  this  distinction  between  performance  and  satis- 
faction. Sir  Joseph  Jehyll  determined  the  case  of 
Oliver  v.  Brigland  alias  Brighouse  (a),  in  which  the 
husband  covenanted  to  pay  for  the  benefit  of  his  wife 
a  sum  of  money  within  two  years  after  the  marriage, 
and  that  if  he  died  his  executors  ^ould  pay  it.  He 
after  surviving  those  years  died  intestate,  and  his  widov^a 
distributive  share  of  his  personal  estate  was  larger  than 
the  sum  covenanted  to  be  settled  upon  her ;  yet  since 
such  share  was  of  uncertain  amount,  and  might  or 
might  not  have  equalled  in  value  the  debt  under  the 
covenant,  his  Honour  decreed  that  it  should  not  be 
taken  in  satisfaction  of  such  debt,  but  that  the  widow 
should  have  both  of  them. 

It  is  necessary  to  remark  that  the  case  of  Kirkman 
V.  Kirkman  (b\  determined  by  Lord  TkurloWy  does; 
not  impugn  the  authorities  of  Blandy  v.  Widmore 
and  Lee  v.  IfAranda^  although  his  Lordship  does 
not  appear  to  be  thoroughly  reconciled  to  them.  That 
case  was  decided  upon  the  proviso  in  the  settlement^ 
from  which  it  was  inferred  that  the  legal  presumption 
of  perfonnance  was  negatived,  since  the  husband  ex- 
pressly stipulated  that  nothing  therein-before  con- 
tained, nor  any  provision  thereby  made  or  intended 
for  the  wife  should,  or  should  be  construed  to  deprive 
her  of  any  legal  or  customary  rights  to  which  she  was 
or  might  become  intitled ;  nor  deprive  her  from  taking 
any  provision  which  he  might  give,  bequeath,  or  leave, 
her  in  any  manner.  It  was  therefore  clear,  that  her  in- 
terest in  his  personal  estate,  arising  from  his  intestacy, 


(a)  Cited  3  Atk.  420,  and  1  Ves.  sen.  1.        (Jb)  \  Bro.  C.  C.  96. 
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could  not  be,  nor  be  considered,  a  performance  of  his 
-  covenant  in  the  settlement  to  leave  her  at  his  death,  or 
that  his  executors  should  pay  to  or  for  her  use,  either 
of  the  sums  mentioned  in  it. 

In  Garthshore  v.  ChaUe  (a\  Lord  Eldon  acted  upon 
the  two  cases  of  Blandy  v.  Widmore  and  Lee  v. 
D^Aranda.  There  A^  the  husband,  before  his  mar- 
riage with  j5,  covenanted  that,  if  he  died  before  her 
without  leaving  a  child  then  living,  or  in  ventre  sa 
mere,  his  heirs,  &c.  should  within  sLv  months  after  his 
death  pay,  assign,  &c.  to  or  for  the  benefit  of  B  five 
eighth  parts  of  such  real  and  personal  estates  as  he 
should  be  seised  of  or  intitled  to  at  his  decease,  or  if 
B  survived  him,  and  there  should  be  a  child  of  the 
marriage  living  at  his  death,  or  bom  alive  afterwards, 
then  that  his  or  her  heirs,  &c.  should  pay,  assign,  &c 
to  and  for  the  benefit  of  B  one  half  part  of  such  real 
and  personal  estates  as  before  mentioned.  There  were 
issue  of  the  marriage  living  at  A's  death,  and  A  died 
intestate  in  the  lifetime  of  B*  The  question  was, 
whether  jB's  distributive  share  under  the  statute  of 
distribution,  >  was  to  be  considered  a  performance  of 
A*s  covenant,  i.  e.  whether  B  was  intitled  first  to  a 
moiety  of  his  personal  estate  under  the  covenant,  and 
also  to  one-third  of  the  remainder  under  the  statute  ? 
And  Lord  Eldon  determined  that  B  could  only  claim 
one-half  of  her  husband's  personal  estate  which  he  was 
possessed  of  at  his  decease ;  and  consequently  that  what 
she  took  by  operation  of  law  in  consequence  of  her  hus- 
band's intestacy,  was  to  be  considered  in  performance 
of  his  covenant,  and  that  she  could  not  claim  both. 

It  will  not  have  escaped  the  reader's  observation,  that 
the  last  case  differed  from  the  preceding  authorities  in 
the  circumstance  that  the  property  did  not  merely  - 
consist  of  personalty,  but  of  real  and  personal  estates  ; 


(a)  10  Ves.  1. 
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and  that  the  widow  was  not  the  only  person  in  con- 
templation at  the  time  when  the  covenant  was  entered 
into,  but  also  the  children  of  the  marriage,  although 
no  express  provision  was  made  for  them.  These  dif- 
ferences were  not  overlooked  in  the  judgment,  but 
they  were  considered  to  be  insufficient  to  take  the  case  ^ 
out  of  the  principle  upon  which  the  before-mentioned 
cases  were  decided.  ' 

Sir  Thomas  Plumet^  M,  R.,  proceeded  still  farther  A  decision 
in  the  case  of  Goldsmid  v.  Goldsmid  (a\  in  which  he  *^.^*  ^^^*.* 

,   ^   "^     ,  widow  IS  in- 

decided,  that  if  the  widow  take  a  distributive  share  of  titled  to  by 
.  her  husband's  personal  estate,  not  under  an  actual  but  ^"s^and's 
a  quasi  intestacy,  such  share  will  be  a  performance  of  testacy  will 
his  covenant,  that  his  executors  should  pay  to  her  a  ^  ^  P®'" 
$um  of  money  at  his  death  if  he  survived  her.   *  i^ig  covenant. 

In  that  case  the  husband,  by  articles  before  his  mar- 
riage, covenanted,  that  if  he  died  before  his  wife  his 
executors,  &c.  should,  within  three  calendar  months 
next  after  his  decease,  pay  to  her  3000/.  He  then 
made  a  mllj  and  after  directing  his  debts  to  be  paid, 
appointed  four  persons  his  executors,  to  whom  he  gave 
all  his  personal  estate.  He  next  directed  that  so  much 
of  his  capital  in  business  as  should  not  be  necessary  to 
pay  his  debts,  funeral  expenses,  charitable  gifts,  and 
for  the  support  of  his  wije  and  family,  should  continue 
in  it  for  three  years,  and  then  upon  trust  to  divide  the 
whole  of  his  personal  property  in  such  ways  and  pro- 
portions as  they  thought  right.  He  declared  that  if  any 
of  his  family  disputed  the  distribution,  and  proceeded  to 
implead  his  executors,  in  respect  of  it,  such  persons 
should  be  excluded  from  every  benefit  under  his  will. 
Two  of  the  executors  died  before  him,  a  third  re- 
nounced the  probate  of  the  will,  and  the  fourth  exe- 
cutor proved  it,  but  never  undertook  the  discretionary 
trusts,  which  under  the  circumstances  could  not  be 
performed;    so*that  the  testator's  residuary  personal 

m    .m     .      .  I  ,  ■  ■  ■       ,  .1   .1  ■  ,  ■       ■  .     I     I    ■■  ii  I      ■■»■ 

(a)  1  Swanst.  211. 
VOL.  II.  E 
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estate  was  necessarily  ta  be  distributed  amongst  his 
next  of  kiri  in  the  proportions  directed  by  the  statute 
of  distribution.  His  Hoftor  determined  that  the  dis- 
tributive share  Was  a  performance  by  the  husband  of 
his  covenant.  The  foundation  of  the  decree  was  that 
the  widow  having  taken  after  her  husband's  death,  in 
the  events  which  happened,  precisely  the  same  share  of 
his  personal  property  as  she  would  have  done  had  he 
died  actually  intestate,  the  case  was  to  be  classed  in 
principle  with  the  preceding  authorities. 

Upon  the  perusal  of  the  last  case  the  following  ob- 
servjttions  occur.  It  appears  from  the  cases  and  the 
doctrine  to  be  collected  from  them,  that  this  species  of 
performance  is .  a  presumption  of  law  arising  upon  the 
permission  of  the  pferty  in  leaving  that  to  be  done  by 
the  law  in  the  distribution  of  his  property  which  he 
would  otherwise  have  done  himself,  and  is  founded 
upon  the  single  circumstance  that  the  party  has  ab- 
stained from  doing  any  act  whatsoever  in  regard  to  his 
estate.  In  such  a  case  the  law  raises  a  presumption 
that  the  share  which  it  provides  for  the  widow  was  in- 
tended by  her  husband  in  performance  of  his  covenant. 
It  further  appears  that  the  presumption  may  be  re- 
pelled by  parol  evidence  (ja).  These  things  being  so, 
the'  principle  of  performance  does  not  seem  to  apply  to 
the  last  case,  because  the  covenantor  was  not  merely 
passive  but  active,  since  he  disposed  of  all  his  personal 
estate  by  will,  and  did  not  permit  its  distribution  hy 
dying  legally  and  actually  intestate.  On  the  contrary 
he  meant  to  dispose  of  the  whole  of  his  estate,  which 
disposition  was  alone  prevented  by  accidents  occurring 
after  his  death ;  hence  there  is  stronger  evidence  than 
that  by  parol  to  repel  the  legal  presumption  of  in- 
tended performance  (6).      And  with  respect  to  the 


(fl)  10Vea.lO. 

(b)  But  it  may  be  doubted  whether  this  reasoning  can  correctly 
be  applied  to  cases  relating  to  the  performance  of  the  husband's 
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testator  dying  equitably  intestate,  it  appears  from  the 
judgment  of  Lord  Bathurst  and  the  opinion  of  Sir 
William  Grant  (the  late  Master  of  the  Rolls),  that 
equitable  intestacy  is  not  the  same  in  every  respect  aa 
legal  intestacy,  and  upon  the  principle,  that  when  a 
complete  will  is  made,  but  there  is  not  an  effectual 
disposition  of  the  residue,  the  next  of  kin,  although 
they  take  their  shares  e^v  necessitate  in  the  proportions 
mentioned  in  the  statute  of  distribution,  yet  do  not  so 
take  those  proportions  under  it,  but  eodeni  modo  as  if 
named  in  the  will  (a).  It,  therefore,  seems  that  the 
case,  upon  which  the  present  remarks  are  made,  does 
not  fall  within  the  principle  of  peiformance,  and  coch- 
sequently  it  might  have  been  expected  that  the  widow 
would  have  taken  her  share  of  the  undisposed  residue, 
as  also  her  debt  under  her  husband's  covenant. 

If  the  husband's  covenant  be  entire,  and  the  pro-  Exception 
vision  therein  expressed  to.be  secured  to  the  wife  is  ^^^of^he 

,  *•       .  ,  doctrine  of 

such  as  the  covenant  in  part  might  be  held  to  be  pei^  performance 
formed  by  the  widow's  ^distributive  share  under  her  whencove- 

'^  nant  is  entire, 

and  part  of 
"  itomycanbe 

performed 
oovenattt  by  a  distributive  share  of  his  property  devolving  on  his  by  widow's 

wife.     These  cases  do  not  seem  to  depend*  on  any  presumption  of  distributive 
the  husband's  having  purposely  died  intestate.    They  turn  upon  the  f  ^^®  ^^^^^ 
question^  whether  the  share  which  the  wife  receives  is  a  substantial  banc's  in- 
compliance with  the  intention  of  the  covenant :  the  Court  for  this  testacy. 
puT^XMe  putting  on  the  covenant  an  enlarged  construction^  with  re- 
ference ta  the  relation  between  the  parties;  and  consddering  the  in« 
tention  to  be  that  she  shall  receive  the  sum  contracted  for  "  without 
r^arding  the  maimer  how"  (I  Ves.  Sen.  1)  ;  the  question  depends, 
therefore^  merely  upon  the  intention  of  the  covenant^  a  point  upon 
which  it  wduid  be  £lBcult  to  contend  for  the  admissibility  of  ex- 
tnnsie  evidence.     The  passage  in  10  Ves.  10^  (referred  to  in  the 
text),  where  the  Lord  Chancellor  speaks  of  receiving  parol  evidence, 
alludes  to  cases  on  the  performance  of  covenants  t»  purchase  and 
settle  estates, — a  dass  of  cases  essentially  distinct,  depending  on  the 
presumed  or  actual  intention  with  which  the  purchase  is  made.   Vid. 
ante,  voL  1,  p.  510,  e^  seq. 


(a)  Sitpra,  pp.  6,  7. 
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husband's  intestacy,  according  to  the  preceding  cases, 
■  and  the  remaining  part  could  not  be  so  considered ; 
then  since  the  covenant  is  entire,  the  Court  will  not 
split  it,  and  hold  a  performance  and  a  non-performance 
at  the  same  time.     In  order  to  illustrate  this : — 

Suppose  the  husband  to  covenant  with  trustees  that 
his  heirs,  &c.  should  pay  to  them  6000/.  within  a  cer- 
tain period  afler  his  death ;  upon  trust  as  to  1500/. 
part  of  the  sum  for  his  widow  absolutely  if  she  survived 
him ;  and  as  to  the  rerhaining  sum  of  4500/.,  to  pay  the 
interest  of  it  to  her  during  her  life  or  widowhood. 
Since  the  last  sum,  not  given  absolutely  to  the  widow, 
could  not  be  considered  satisfied  by  her  distributive 
share ;  neither  could  the  1500/.  be  so  considered,  al- 
though she  took  an  absolute  interest  in  it.  This  was 
the  ground  of  the  decree  in  Couch  v.  Stratton  (a),  and 
which,  by  such  a  resort  for  the  decision,  impliedly 
admits  the  authority  of  the  former  cases  upon  this 
subject. 

But  it  will  be  no  objection  to  the  application  of  the 
doctrine  of  performance,  that  the  widow's  distributive 
share  is  kss  than  the  amount  of  her  provision  under 
her  husband's  covenant,  as  it  is  in  the  instances  of  satis^ 
faction  after  mentioned ;  because  the  intention  of  the 
husband  to  perform  his  covenant  by  permitting  a  por- 
tion of  his  property  to  devolve  upon  his  widow,  being 
an  inference  of  law  upon  that  permission  when  the  two 
interests  are  of  equal  value  or  the  latter  more  j  the  in- 
ference is  continued  when  the  share  is  inferior  in 
amount  to  the  sum  provided  by  the  covenant ;  s^  that 
if  the  money  covenanted  to  be  paid  by  the  husband's 
execut-ors,  &c.  be  1000/.,  and  the  widow's  distributive 
share  amount  only  to  500/.,  such  share  will  never- 
theless  be  a  part-performance  of  the  covenant,  viz.  to 
formance.       the  extent  of  500/. 


(«)4  Ves.391. 


Sect  4.]     her  HusbandTs  personal  Estate.  53. 

The  reasonableness  of  this  presumption  appears  from 
a  supposed  case  put  by  Lord  Eld  on  in  the  case  of 
Gartshore  v,  Chalie  (a).  His  Lordship  said  that  "  the 
Court  adverting  to  the  circumstance  that  the  widow 
will  take  part  of  her  husband's  property  at  his  death, 
it  is  difficult  to  say  that  if  she  receive  1000/.  in  dis- 
charge of  1000/.,  her  residuary  share,  she  takes  it  in 
satisfaction  of  1000/.  covenanted  to  be  paid  to  her,  as 
it  is  the  full  amount ;  but  that  if  such  share  amount 
only  to  999/m  she  shall  not  merely  have  the  additional 
pound,  but  the  sum  of  1999/m  for  that  must  be  the  con- 
sequence, where  the  residue  may  be  only  2000/.,  and  - 
she  may  be  contending  with  others  than  her  children, 
lliat  is  not  the  natural  or  legal  meaning  of  silch  a 
covenant.'* 

What  now  remains  to  be  considered  is — 

IV.  The  satisfaction  of  covenants  as  distinguished  Satisfaction 
from  the  performance  of  them .  ^^  husband's 

*  ^  ^  ^  covenant  as 

In  what  that  difference  consists  the  reader  is  re-  distinguished 
ferred  for  information  to  a  preceding  chapter,  in  which  ^°^  P®'"" 

^  o         *       *  formance* 

are  considered  the  performance  and  satisfaction  of  the 
husband's  covenants  to  settle  lands  in  jointure  upon 
his  wife  (&).  It  is  sufficient  to  remark  in  this  place, 
that  performance  is  an  inference  of  the  covenantor's 
intention  to  do  so  implied  by  law,  and  that  satisfaction 
is  an  inference  of  his  intention  arising  from  his  own  act 
and  disposition,  as  by  will  (c).  Where  the  provision 
was  actually  settled  upon  the  wife,  and  to  commence 
in  the  husband's  lifetime,  and  not  resting  in  covenant, 
and  to  begin  after  his  decease,  the  rules  of  satisfaction 
in  regard  to  arrears  accrued  during  his  life  by  his  testa- 
mentary disposition,  are  treated  of  in  tlie  ^^Law  of 


(a)   10  Ves.  16.  {b)  Vol.  1,  chap.  10,  p.  510,  et  seq. 

{c)  '^  Satis&ction  supposes  intention.  It  is  something  different 
from  the  subject  of  the  contract,  and  substituted  for  it ;  and  the 
question  always  arises,  was  the  thing  done  intended  as  a  substitute  for 
the  thing  covenanted  P  a  question  entirely  of  intent."     1  Swan.  219. 
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Legacies ''  (ci).  The  subjects  for  consideration  in  this 
section  are  what  will  be  a  satisfaction  of  the  husband's 
covenants  ot  engagements  to  leave  or  settle  upon  bis 
widow  a  portion  of  his  personal  estate.  The  general 
i^de  is,  as  it  has  been  before  stated  (6),  that  the  diing 
presumed  to  be  given  in  satisfaction  of  that  agreed  to 
be  done  must  be  exactly  of  the  same  nature,  and 
equally  certain  and  beneficial  to  the  widow  as  the  per- 
formance of  the  covenant  or  obligation.  The  rule  will 
be  exemplified  by  considering  the  instances  in  which 
testamentary  dispositions  have  been  adjudged  not  to  be 
a  satisfaction  of  the  husband^a  covenant  or  obligation. 
No  satis-  1.  If  the  testamentary  disposition  to,  or  in  favour  of 

l^u^t^be  *^^  wife,  be  iw/erior  in  value  to  tiie  husband's  covenant 
less  in  or  obligation,  the  former  will  not  be  presumed  or  con- 

^^oove^t.  sidered  to  have  been  given  in  satisfaction  or  in  part 

satisfaction  of  the  latter ;  but  the  benefit  which  she 
takes  under  her  husband's  testament  will  be  inferred 
to  have  been  bequeathed  to  her  as  a  bounty,  and  accu- 
mulative (c). 
Nor  if  the  g,  jf  the  testamentary  disposition  be  not  so  bene- 

^^n  upon  a  ^<^^^  to  the  wife  as  her  interest  under  the  covenant 
contingency,  ^  obligation  of  her  husband,  as  when  the  legacy  given 
at  a  1^*  ^  ^^^  depends  upon  a  contingency  (rf)  ;  or  where  such 
period.  l^acy  and  the  provision  by  covenant  or  agreement  are 

payable  at  different  times,  and  the  latter  is  due  at  an 
earlier  period  than  the  former;  these  variations  be- 
tween the  two  provisions  will  repel  the  inference  of 
satisfaction. 

An  instance  ef  the  latter  kind  occurred  in  the  case 
of  Haynes  v.  Mico  (e)  :  the  husband,  upon  his  marriage, 
entered  into  a  bond  to  trustees  to  leave  his  intended 
wife  300/.,  payable  in  a  month  after  his  death,  if  she 


(a)  2  Vol.  p.  1,  &c.  (J)  VcJ.  1,  diap.  10,  p.  510. 

<<:)  1  Yes.  sen.  263.  id)  2  P.  Will.  £5S.     2  Atk.  426. 

(t)  J  Bro.  C.  C.  129. 
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survived  him.  He,  by  will,  gave  to  her  500/.,  payable 
within  sia;  months  after  his  decease.  The  question 
was,  whether  the  legacy  was  to  be  taken  in  satisfactioii 
of  the  300/.  secured  by  the  bond  ?  And  Lord  Thurlow 
decided  in  the  negative ;  his  Lordship  observing,  that 
in  Clark  v.  Sewell  (a),  Lord  Hardtvicke  laid  down  the 
rule,  that  where  there  was  a  difference  in  ani/  circum- 
stance, between  a  legacy  ^nd  the  debt  or  obligation,  the 
former  should  not  be  deemed  a  ssitisfaction ;  therefore, 
in  that  case  the  debt  being  payable  in  one  month,  and 
the  legacy  in  six  months,  made  a  clear  distinction,  and 
repelled  any  presumption  of  an  intention  in  the  tes- 
tator to  pay  the  debt  (A). 

[^But  if  the  legacy  be  payable  at  an  earlier  period 
than  the  sum  covenanted  to  be  paid,  and  be  of  equal 
amount,  it  will  be  a  satisfaction,  and  the  presumption 


(a)  3  Atk.  96. 

(6)  It  will  be  observed  that  in  this  case  the  l^acy  differed  from 
a  literal  compliance  with  the  covenant,  only  in  the  time  at  which  it 
was  made  payable^  and  on  account  of  that  difference  it  was  held  not 
to  be  a  performance,  lliis  appears  at  first  sight  inconsistent  with 
the  cases  relative  to  the  performance  of  covenants  by  the  devolution 
•f  a  distributive  share^  on  the  covenantor's  intestacy^  in  which,  as 
it  has  been  seen,  such  slight  circumstances  of  difference  have  not 
been  regard^^  Ante,  p.  46.  And  the  case  of  Haynes  v.  Mico,  has^ 
therefore,  been  sometimes  questioned.  See  4  Madd.  331.  There  is, 
however,  this  distinction  between  the  performance  of  a  covenant  by  a 
l^acy,  and  by  a  distributive  share :  that  the  legacy  "  primd  facie 
inports  a  bomity  and  intention  of  kindness,  absent  in  Uie  case  of 
intestacy,"  10  Ves.  17:  it  must  be  considered  as  a  voluntary  gift, 
unless  there  be  ''strong  circumstances  of  a  contrary  intention," 
2  Bro.  C.  C.  395.  Hence,  although  the  legacy  be  given  so,  that  it 
may  be  regarded  as  in  substance  a  performance  of  the  intention  of 
tiie  covenant,  it  is  taken  to  be  an  additional  bounty,  unless  the  will 
raises  the  presumption  that  the  testator  gave  it  for  the  purpose  of 
satisfying  his  obligation, — a  presumption  which  is  in  general  repelled 
by  small  variations  between  the  bequest  and  the  obligation.  On  the 
other  hand,  in  cases  of  intestacy,  there  can  be  no  intention  of 
bounty ;  and^  therefore,  the  only  question  is,  whether  the  meaning 
of  the  covenant  is  in  substance  complied  with. 
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that  it  was  so  intended  will  not  be  repelled  by  a  direc- 
tion in  the  will,  that  all  the  testator's  debts  shall  be 
paid  (a).] 
Nor  when  3^  jf  ^he  property  bequeathed  to  the  widow,  and  the 

the  two  pro-    .^  ii»-«ii  1         1 

visions  are  of  interest  that  she  is  mtitled  to  under  the  covenant  or 
different        obligation  of  her  husband,  be  of  different  natures^  or 

natures 

for  different  interests^  as  if  the  provision  by  covenant 
or  agreement  be  money^  and  that  by  will  be  of  lands^ 
or  the  wife's  estate  under  the  former  be  absolute^  and 
her  interest  under  the  latter  be  for  life  onlyj  these 
circumstances  will  also  be  sufficient  to  repel  the  in- 
ference of  satisfaction  (A), 

Thus  m  Farsight  w.  Grant  (c\  the  husband  entered 
into  a  bond  to  pay  2000/.  within  three  months  after 
his  death,  to  his  intended  wife  for  life,  thien  for  their 
children ;  but  if  none,  then  for  his  wife  absolutely. 
After .  this,  he  by  will  gave  all  his  real  and  personal 
estates  to  trustees,  upon  trust  to  pay  the  rents  and  in- 
terest to  his  wife  for  ///^,  and  after  that  event  to  divide 
both  real  and  personal  estates  among  his  children,  &c. 
Tliere  were  no  children  of  the  marriage.  The  question 
was,  whether  the  widow  was  intitled  to  the  benefit  of 
the  bond,  and  also  to  the  provision  in  the  will  ?  And 
it  was  so  decreed ;  it  having  been  admitted  by  her  oppo- 
nents, that  unless  she  could  be  put  to  an  election  from 
some  expression  in  the  will,  the  bequest  could  not  be 
considered  a  sati  faction^  because  under  the  bond  she 
was  intitled  to  a  principal  sum  within  three  months 
after  her  husband's  death,  but  that  under  his  will  she 
was  only  intitled  to  the  rents  and  interest  during  her 
.  ///J',  which  were  provisions  of  a  different  nature. 
Again, — 

In  Richardson  v.  Elphinstone  (^Z),  the  husband  cove- 
nanted in  marriage  articles  to  pay  to  his  wife,  if  she 


(«)  Wathen  v.  Smith,  4  Madd.  325.  (b)  2  P.  Will.  614, 

(0  1  Ves.  jun.  2!;8.  (d)  2  Vcs.  jun.  463. 
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survived  him,  200/.  free  from  all  deductions^Jn  the 
name  of  a  jointure,  and  50/.  to  provide  herself  with  a 
house,  yearly  during  life,  to  commence  at  Whitsunday 
or  Martlemas  which  should  first  happen  after  his  death. 
He  by  will  directed  his  debts  to  be  paid,  and  devised 
to  his  wife  for  life  a  house  with  the  goods,  plate,  &c. 
in  it ;  and  he  bequeathed  his  residuary  personal  estate 
to  trustees,  in  trust  to  invest  it  in  stock,  and  to  permit 
his  wife  to  receive  half-yearly  100/.  annually  during 
her  life.    Whether  these  bequests  were  a  satisfaction  of  > 

the  covenant,  was  the  question.  And  Lord  Alvanlej/j 
M.  R.,  determined  in  the  negative,  and  referred  to 
three  cases,  Eastwood  v.  Vinke  (a\  Broughton  v.  Er- 
rington  (J)\  and  Haynes  v.  Mico  (c).  His  Honor's 
observations  are  so  consistent  with  what  ought  to  be 
the  rules  of  property  in  9.  free  state>  where  the  certainty 
of  the  rule  is  even  more  desirable  than  the  principle 
upon  which  it  is  founded,  that  I  shall  not  consider  it  an 
intrusion  upon  the  time  of  the  reader  to  transcribe  his 
Honor's  words,  as  reported :  "  After  these  cases  (the 
three  to  which  he  referred),  it  would  be  presumption 
for  any  one  sitting  where  I  do  to  hold  this  a  satisfae-* 
tion ;  and  when  it  is  considered  how  much  more 
material  it  is  that  certainty  should  be  pursued,  than 
that  conjectures  should  be  formed  of  the  intention,  and 
how  easy  it  would  be  to  say  it  should  be  in  satisfaction 
if  the  testator  intended  it ;  even  were  it  res  integra,  I 
should  hold  that  where  a  man  is  under  an  obligation  to 
do  an  act,  and  does  it  not,  but  performs  something  else 
that  may  by  ingenuity  be  construed  a  satisfaction,  it  is 
sajer  to  say,  that  it  is  not  a  satisfaction.  The  above 
three  cases  are  nearly  upon  the  same  footing  as  the 
case  of  a  bond  debt  due  to  a  stranger.     Here  if  the 


(fl)  2  P.  Will.  614,  stated  vol  i.  p.  516.  (A)  7  Bro.  Pari. 

Ca.  461, 8yo.  ed.  and  stated  vol.  i.  p.  514.  (c)  1  Bro.  C.  C. 

129,  stated  supra,  pp.  54,  55. 
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testator  had  the  artiGile3  in  idoiutemidationi  it  is  absurd 
to  fiuppose  jbe  should  give  a  real  estate  in  satitfaction 
for  halfy  and  an  auniiity  payable  wd  commencmg  at 
da&rent  times  for  the  ether  half  (provisions  so  ex- 
tremely diJUreni)^  without  expressing  it  to  be  a  satis- 
faction.    This,  therefore,  is  no   satisfaction  oi  the 
covenant  (a).'* 
Nor  when         4.  Suppose  the  two  provisions  to  be  ejusdem  generis^ 
L  IxTO^ed    ^^^  commensurate  in  interest,  yet  if  the  provision  by 
to  be  made     wiU  be  expressed  to  be  given  for  a  particular  purpose, 
ticSar  mX"    ^^  i^om  a  particular  nmtive,  such  purpose  or  motive 
tive.  will  prevent  the  testamentary  gift  from  being  a  satis- 

faction of  the  covenant  or  agreement  (6),  because  the 
former  was  given  diverso  intuitu^  which  repels  the 
presumpti<Mi  of  an  intended  satisfaction  of  the  latter. 
Again, 
Whether  the      5.  If  the  benefit  given  to  the  widow  by  will  consist 
rewdue  or  a    ^  '^^  whole  or  part  of  the  husband's  residuary  per- 
share  of  it  is  sonal  estate,  it  has  been  decided  that  such  bequest, 
tira!"  although  it  may  be  eventually  of  as  large  or  larger 

amount  than  the  money  covenanted  or  agreed  to  be 
paid  to  or  for  her  by  him,  or  his  executors,  shall  not 
be  a  satisfaction  of  such  covenant  or  agreement ;  for 
^  non  /constat  at  the  date  of  the  will,  whether  at  the  tes- 
tator's death,  after  all  claims  upon  his  property  are 
satisfied,  his  estate,  which  is  in  continual  fluctuation 
till  that  event  happens,  will  be  equally  beneficial  to  the 
widow  as  the  sum  secured  to  her  by  the  covenant  or 
agreement.  It  is,  therefore,  inferred  from  the  nature 
of  a  residue,  and  the  uncertainty  of  its  amount,  that 
the  husband  did  not  intend  by  audi  an  indefinite  be- 
quest that  it  should  operate  as  a  satisfaction  of  a  certain 
and  definite  duty  (c).    This  is  the  principle  upon 


{a)  See  also  Alleyn  v.  Alleyn,  2  Ves.  £ea.  57.  Matthews  v.  Mfit- 
thews,  2  Ves.  sen.  635 ;  and  Grave  r.  iiosd  Salidmiy,  1  Bro.  C.  C 
425.       .(Jb)  Sec  the  eases  last  refefred  to.         (c)  1  Ves.jsea.  520. 
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viiich  Lard  Kent/on  professed  to  decide  the  case  of 
Devese  y.  Ponteiy  as  reported  hj  Mr.  Cox  and  Mr. 
Finch  (a). 

In  that  4;a88  the  husband  /covieaanted  in  marriage 
articles  that  if  his  intended  wife  weoe  the  surviyiOir,  jand 
there  should  be  no  issue,  his  heirs,  i&c.  ^ould  within 
niue  months  after  his  deadi  pay  to  her  800/.  for  her 
«wn  use ;  but  if  there  were  any  child  or  children  of 
^  marriage,  then  that  the  interest  should  be  paid  to 
her  for  life,  and  the  principal  ailte^  her  death  to  or 
among  such  child  or  children,  &c.  Subsequently  to  tliis, 
li&e  husband  by  will,  afiber  bequeathing  several  specie 
articles  to  his  wife,  directed  that  all  the  debts  owing 
to  the  business  which  he  th^i  carried  on,  should  be 
ooileoted  with  all  possible  diqiatch ;  that  the  household 
goods  and  stock  in  trade  should  be  valued^  and  the 
money  which  should  be  in  the  public  funds,  and  the 
produce  4)f  all  being  collected,  the  whole  should  foe 
dirided  into  two  equal  shares ;  the  one  to  be  the  pro- 
perty of  his  wife,  the  other  of  his  brother.  One 
question  was,  whether  the  bequests  to  the  widow  Wiece 
a  satisfaction  of  the  testator'^s  covenant?  And  his 
Honor  decided  in  the  negative,  concluding  his  judg- 
ment upon  that  part  of  the  case  thus :  '^  Upon  the  prin- 
ciple, therefore,  of  Lords  JSomers  tod  Hardwickep 
that  the  residue  shall  not  he  taken  in  satisfaction,  I 
am  of  opinion  that  the  eoyenant  in  the  marriage  aoticles 
is  not  satisfied  by  the  provision  of  the  will." 

The  reader  must  be  apprised  that  Lord  Eldon  as- 
cribes the  decision  in  the  last  case  to  the  covenant  being 
entire^  so  that  as  the  bequest  of  the  residue  could  not 
][)e  ^  satisfaction  Qf  the  whole  covenant^  it  should  not 

be  f(o  Qf^port  xrf  it.(^)i  ycit  it  Qm^  ^0*4  obsferv^^ 


(a)  1  Cox'«  Cases,  188,  and  Pre.  Gh.  240,  in  a  note  ;etvide2  Yes. 
6«n.  37,  and  15  Yes.  513.  (£)  Seefiarthaluxre  v.  Cbalie,  LO  Ves. 
15. 


60. 


Widon^s  Interest  in  [Chap.  14, 

tion,  that  Lo7*d  Kent/on  expressed  tlie  foundation  of 
his  decree  to  be,  that  a  residuaiy  bequest  was  not  to  be 
considered  a  satisfaction  of  the  husband's  covenant  to 
pay  to  the  legatee  an  ascertained  sum ;  and  upon  the 
principle  before  stated. 

In  a  subsequent  case  of  Bengough  v.  Walker  {a)j 
Sir  William  Grant  appears  to  have  distinguished  be- 
tween a  debt  and  a  portion^  and  he  intimated  that  a 
residuary  bequest  might  probably  be  considered  a  satis- 
faction of  the  latter,  if  of  larger  or  equal  amount ;  and 
he  alluded  to  the  decision  of  Lord  Thurlow,  in  Rick-^ 
man  v,  Morgan  (Jb ) ;  yet  that  case  was  not  decided- 
upon  any  general  rule  applying  to  the  doctrine  of  satis- 
faction, but  upon  the  proviso  in  the  settlement,  ^^  that 
all  subsequent  advancements  by  the  father  should  be 
deducted  out  of  the  portions,  unless  otiierwise  declared 
by  him  in  writing.**  The  father  afterwards  bequeathed 
4000/,  to  his  wife  for  life,  and  after  her  death  to  J3,  his 
third  son ;  and  he  gave  to  JB  (who  was  intitled  to  8000/. 
the  provision  in  the  settlement),  the  residue  of  his  per- 
sonal estate,  which  amounted  to  more  than  the  portion 
of  8000/.  The  determination  was,  that  the  bequest 
should  go  in  satisfaction  of  fi's  portion  under  the  set- 
tlement. The  observations,  however,  which  naturally 
arise  upon  the  consideration  of  that  case  are,  that  the 
father  had  restrained  himself  to  certain  terms  in  regard 
to  the  disposition  of  his  property  amongst  his  children 


(a)  1 5  Ves.  513.  (b)  \  Bro.  C  C  63,  continued  2  Bro.  C.  C. 

394.  In  this  case  Lord  Thurlow  expressed  a  strong  opinion  of  the 
absurdity  of  holding  that  a  gift  of  the  whole  residue  should  not  be 
a  satisfEustion^  when  the  gift  of  a  legacy  of  smaller  amount  would  be. 
But  where  as  in  Devese  v.  Pontet^  and  Barret  v.  Beckfbrd,  1  Ves. 
sen.  5 1 9>  a  residue  is  given  between  two  persons  equally^  different 
considerations  may  be  applied :  there  appears  to  be  an  intention  of 
equal  bounty  towards  eadi :  but  if  the  share  of  one  be  taken  in  satis- 
faction of  a  prior  debt^  he  derives  less  benefit  from  the  bequest. 
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t 

subsequently  to  the  date  of  his  marriage  settlement,  viz. 
that  all  future  provisions  which  he  should  make  for  any 
of  them  should  be  deducted  out  of  their  portions  provided 
by  the  settlement,  without  a  written  declaration  by  him 
to  the  contrary.  The  father,  therefore,  having  be- 
queathed to  his  son  the  residue  of  his  personal  estate, 
without  making  any  declaration  in  writing  that  it 
should  go  in  satisfaction  of  his  portion,  the  Court,  upon 
the  face  of  the  settlement,  could  not  avoid  decreeing 
that  such  residuary  bequest  should  go  in  satisfaction  of 
the  son's  portion  under  that  instrument ;  and  in  doing 
so.  Lord  Thurlow  did  not,  nor  did  he  intend  to  in- 
fringe, upon  any  rule  established  upon  the  subject  in 
prior  cases. 

Upon  the  whole,  it  is  presumed  from  the  intention 
inferred,  as  before  stated,  from  the  uncertainty  in 
amount  of  a  residue,  that  a  bequest  of  the  whole  or 
of  part  of  it  to  the  widow  will  not  be  considered  a 
satisfaction  of  her  husband's  covenant  or  obligation  to 
pay  or  to  leave  to  her  a  certain  portion  of  his  personal 
estate. 

This  principle,  however,  does  not  apply  when  part  When  part 
of  the  residue  is  bequeathed  in  such  a  form  as  to  afford  ^^^^  ^^ 
no  lyicertainty  in  regard  to  the  amount  of  the  pro- .  bequeathed 
portion  of  it  intended  to  be  given.     Suppose,  then,  Jj^n^^n  in 
the  husband's  covenant  be  to  leave,  or  that  his  ex-  amount,  it 
ecutors  shall  pay  to  his  widow  2000/.  and  he  devise  to  ^fc^^n 
her  so  much  of  his  residuart/  personal  estate  as  shall  be  of  the  cove- 
of  the  value  of  2000/.     Since  the  amount  of  the  legacy  ^^^^' 
is  equally  certain  as  the  sum  secured  by  the  covenant, 
it  would  seem  that  the  bequest  of  the  2000/.  would  be 
a  satisfaction  of  the  covenant,  to  pay  to  the  legatee 
the  sum  of  2000/.  (a)     And  probably  it  would  make 
no  difference  if  the  value  of  the  bequest  appeared  to 


(a)  Seel5  Ve8.514. 
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exceed  the  sum  stipulated  to  be  left  or  paid,  although 
it  were  made  subject  to  a  charge,  for  if  the  Court  were 
able  to  perceive  that  after  allowing  for  such  charge 
there  remained  a  surplus  of  the  sum  bequeathed, 
greater  than  or  equal  to  the  husband's  obligation  or 
covenant,  why  in  that  case  the  bequest  should  not  be 
considered  a  satisfaction  of  the  covenant  no  solid  reason 
appears.  "  If,'*  said  the  Master  of  the  Rolls,  in  Ben-^ 
gough  v.  Walker  (a),  "  I  see  that  the  bequest  is  so 
large,  so  far  exceeding  the  portion,  that  the  diminution 
of  the  burthen  imposed  upon  it  cannot  affect  the  re- 
lative proportion,  it  would  be  against  comi^on  sense  to 
say,  that  if  a  bequest  of  ten  times  the  amount  of  the 
portion  is  burthened  with  a  charge  not  to  the  extent  of 
a  tenth  part,  the  remainder,  though  greatly  exceeding 
the  portion,  shall  not  be  a  satisfaction." 
Parol  evi-  The  presumption  once  raised  upon  the  husband's 

will,-  that  a  devise  was  intended  by  him  in  satisfaction 
of  his  covenant,  may,  like  other  presumptions,  be  re- 
pelled by  parol  evidence  (li)  ;  but  it  is  conceived  that 
such  testimony  is  inadmissible  to  raise  the  presump- 
tion, by  showing  that  he  meant  to  satisfy  his  covenslnt, 
when  no  such  intention  appears  or  can  be  legally  in<- 
ferred  from  his  will  (c). 

V.  With  respect  to  the  title  of  the  wife,  surviving 
her  husband,  to  a  share  of  such  part  of  his  personal 
estate  as  was  limited  **to  his  next  of  kin,"  or  '^to  his 
next  of  kin  or  personal  representatives^"  or  ^^  to  his 
relations,"  what  has  been  detailed  in  a  prior  chapter  (d) 
whilst  treating  upon  the  husband's  right  as  his  wife's 
next  of  kin,  applies  to  the  case  now  under  consider»- 
tion* 


denoe. 


{a)  15  Ves.  515.  (£)  See  Jeaoock  y.  Falkener,  1  Bro.  C.  C. 

295.    Pole  y.  Lord  Somers,  6  Ves.  319.    Druce  v.  Denison^  ibid. 
385, 397.  10  Ves.  10.  (c)  Sowden  v.  Sowden,  1  Bro.  C.  C. 

583.    Also  see  vol.  i.  p.  47 1 .  id)  Chap.  viii.  vol.  i.  p.  327- 
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The  rule  may  be  considered  settled,  that  if  the 
ultimate  limitation  of  personal  property  in  a  settlement 
or  will  be  made  to  the  husband's  "next  of  kin,?*  of 
"  to  his  next  of  kin  or  personal  representatives,"  or  •*  to 
his  relations,"  or  if  he  by  will  bequeath  his  personal 
estate  as  above,  his  widow  will  he primd facie  excluded; 
because  the  statute  of  distribution,  according  to  which 
the  property  is  to  be  divided,  includes  under  the  term 
"  kin,'*  or  kindred,**  such  persons  only  as  are  related  to 
the  husband  by  blood  ;  a  description  not  answered  by 
the  widow. 

Thus  in  Nichols  v.   Socage  (a\  the  testator  be-  LimitatioDs 

.     ,,.  .,  ?.•.!•  to  husband  8 

queathed  his  residuary  personal  estate  m  this  manner ;  ^ext  of  kin. 
"  to  all  and  every  my  next  of  kin  that  would  have  been 
intitled  to  my  personal  estate  under  the  statute  made 
for  distribution  of  intestates*  estates,  in  case  I  had  died 
intestate  :**  the  Court  decided  that  the  widow  was  not 
intitled  to  a  share  with  the  testator's  next  of  kin* 
Again ) 

In  Garrick  v.  Lord  Camden  (6),  the  widow's  claim 
depended  upon  the  construction  to  be  put  on  the  faU 
lowing  clause  in  her  husband's  will ;  "  and  in  ease  after 
the  payment  of  all  the  said  legacies,  bequests,^  and  ex'- 
penses,  there  shall  remain  any  surplus  money  or  per- 
sonal estate,  I  direct  the  same  to  be  divided  amongst 
my  next  of  kin,  as  if  I  had  died  intestate.'*  It  was  con- 
tended for  the  widow,  that  the  Court  ought  to  construe 
the' words,  '^amongst  my  next  of  kiti,  as  if  I  had  died 
intestate,"  as  if  the  cladse  had  stood  thus :  '^  to  be 
divided  as  if  I  had  died  intestate/*  omitting  the  words 
"  amongst  my  next  of  khfi  (c)  ;**  but  Lord  Eldon  ob- 
served, that  the  whole  course  of  modem  authority  was 
against  taking  that  as  the^r^^  construction  of  the 


{a)  Cited  18  Ves.  53.        (6)  14  Ves.  376, 38 1,  386.         (c)  For 
the  effect  of  such  a  clause,  see  vol.  i.  p.  330. 
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words;  and  tHat  whatever  might  have  fallen  from 
judges,  describing  the  husband  as  next  of  kin  to  his 
wife,  the  tenor  and  bent  of  modern  decisions  went  to 
this  extent, — that  if  a  husband  bequeathed  to  his  next 
of  kin,  that  bequest  did  not  primd  facie  include  his 
wife ;  and  that  it  was  quite  clear  that  if  a  married 
woman,  under  a  power,  by  settlement,  bequeathed  to 
her  next  of  kin,  it  would  be  impossible  to  hold,  that 
under.the  construction  of  such  a  vfill,  without  more^  the 
husband  would  take  as  sole  next  of  kin.  The  opinion 
of  his  Lordship  in  the  present  case,  was  thus  ex-^ 
pressed ;  "  Upon  the  whole,  I. think  the  widow  is  not 
one  of  the  next  of  kin  in  the  ordinary  sense,  or  in  the 
sense  in  which  the  testator  used  the  words.*' 
Tohisrela-  So  also  in  Davies  v.  Bailif{(i\  the  husband  be- 
queathed to  trustees  his  residuary  estate,  to  pay  the 
interest  of  it  to  his  wife  for  life  (which  raised  a  strong 
inference  of  his  intention  that  his  ^vidow  was  to  take 
no  other  interest  in  that  fund) ;  and  after  her  death 
he  gave  the  capital  "  to  such  of  his  relations  as  would 
be  intitled  thereto  by  the  laws  in  force,  of  distribution, 
to  be  divided  as  the  said  laws  direct."  Lord  Hard- 
wicke,  after  commenting  upon  the  relation  between 
husband  and  wife  to  the  effect  before  stated,  decreed, 
under  all  the  circumstances  of  the  case,  that  the  widow 
was  not  intitled  to  any  part  of  the  principal  of  the  resi- 
duary estate. 

The  last  case  was  followed  by  that  of  Worseley  v. 
Johnson  (6),  in  which  the  husband,  after  devising  his 
lands  to  his  wife  for  life,  remainder  to  A  in  tail,  di- 
rected that  in  default  or  failure  of  issue  of  A^  the  lands 
should  be  sold,  and  the  money  divided  ^'  amongst  his 
relations,  according  to  the  statute  for  distribution  of 


(fl)  1  Ves.  sen.  84.  {b)  3  Atk.  758;  see  also  Maitland  v. 

Adair,3  Ves.  231. 
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intestates'  estates  where  no  will  is  made;^'  and  he 
Uien  gave  certain  houses  in  F  to  his  wife  in  fee.  After 
the  death  of  the  wife,  and  the  death  and  failure  of 
issue  of  Af  the  wife's  executor  filed  a  bill  for  the  sale 
of  the  lands,  claiming  a  moiety  of  the  proceeds  under 
the  statute  of  distribution ;  but  Lord  Hardmcke,  upon 
the  same  principles  which  governed  his  decision  in 
Davies  v.  Bailey  dismissed  the  bill. 

From  the  last  two  cases,  and  from  what  fell  from 
Lord  Eldon  in  the  case  of  Garrick  v,  Camden^  there 
can  be  no  doubt  that  limitations  to  the  husband's  next 
of  kin,  &c.,  may  be  attended  with  such  circumstances 
as  to  intitle  his  widow  to  participate  in  the  property  so 
limited,  but  such  a  case  does  not  appear  to  have  yet 
happened. 

With  respect  to  the  widow's  title,  under  limitations  To  his  per- 
of  personal  estate,  "  to  the  legal  personal  representa-  ^tatiro*" 
tives  of  the  husband,"  there  appears  primd  facie  no  ob- 
jection to  her  taking  under  that  description ;  for  the 
legal  personal  representative  of  the  husband  is  his  exe- 
cutor or  administrator ;  and  if  his  widow  be  clothed 
with  either  character  (an  event  which  may  happen), 
she  then  answers  the  description  in  the  instrument, 
and  for  that  reason  can  show  a  good  primdjacie  title  (a). 
But  as  the  widow  may  take  a  share,  under  a  limitation, 
to  her  husband's  next  of  kin  (as  we  have  seen),  under 
the  particular  circumstances  which  might  attend  such 
lunitation,  so  also  she  may  be  excluded  from  taking  any 
beneficial  interest  in  the  character  of  her  husband's 
l^al  personal  representative,  when  such  an  intention 
can  be  collected  from  the  instrument  in  which  the  limi- 
tation is  contained.  When,  therefore;  the  limitation 
occurs  in  the  husband's  marriage  settlement.  Sir  William 
Granfs  observations  in  Bailey  v.  Wright  {b\  for  the 


(a)  1  Anstx.  328-  {b)  See  vol.  I.  p.  328. 

VOL.  IT.  F 
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.  widow's  exclusion,  apply ;  and  in  what  other  instances 
this  legal  title  may  and  may  not  be  defeated  under 
particular  circumstances,  the  cases  referred  to  in  the 
note  (a),  will  assist  the  reader. 


(a)  Evans  v.  Cliarles,  1  Anstr.  128.  Bridge  v.  Abbot,  3  Bro. 
C.  C.  224.  Jennings  v.  Gallimore^  3  Ves.  146.  Long  ▼.  Blackall, 
3  Ves.  486. 
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CHAPTER  XV. 


THE  EFFECTS  OF  MARRIAGE  UPON  THE  ACTS  AND 
AGREEMENTS  OF  HUSBAND  AND  WIFE  PRIOR  TO 
MARRIAGE ;  AND  THE  HUSBAND'S  LIABILITY  IN 
RESPECT  OF  THOSE  ACTS  AND  AGREEMENTS. 


It  is  proposed  to  consider  the  subjects  falling  within 
the  above  division  of  this  treatise  under  the  two  fol- 
lowing heads  or  sections : — 

I.  The  effects  qf  marriage  upon  the  zvi/c^s  acts  and 
agreements  while  single^  and  the  UahiUli/  qf  the 
husband  in  respect  thereof.     And, 

II.  The  effects  of  marriage  upon  the  prior  acts  and 
agreements  qfthe  husband,  with  or  in  relation  to 
the  wife^  and  his  liability  to  perform  the  same. 

I.  The  effects  of  marriage  upon  the  wife's  acts  and 
agreements  whilst  single,  and  the  husband's  liability  in 
respect  of  them. 

1.  The  unity  of  persons  which  the  law  in  policy 
creates  in  husband  and  wife,  operates  to  extinguish  or 
revoke  several  acts  of  the  wife,  prior  to  marriage,  that 
might  prove  iiijurious  to  her  husband,  and  to  which 
he  was  neither  privy  nor  consenting. 

In  what  instances  the  disposal  by  the  wife  of  her 
property,  before  and  in  contemplation  of  marriage,  will 
be  fraudulent  and  void  against  her  husband,  has  been 
before  considered  (a).  She  is  not  allowed  to  make  or 
appoint  an  attorney  without  her  husband's  concurrence. 


(a)  Vol.  L  p.  163. 

f2 
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for  that  would  enable  her  to  charge  him  without  his 
consent ;  and  this  is  one  of  the  reasons  why  he  is  a 
necessary  party  in  all  actions  brought  by  her,  as  is 
Marriage  a  afterwards  noticed.  Upon  the  same  principle,  if  the 
revocation  of  wife  (lum  sola  execute  a  warrant  of  attorney,  it  will  be 
rant  of  '  revoked  by  her  subsequent  marriage  (a).  But  the  reason 
attorney,  does  not  apply  to  the  instance  of  her  acceptance  of  sucli 
aooeptanoe  *  warrant  to  confess  a  judgment ;  so  that  if  a  warrant 
of  such  a  of  attorney  be  given  to  her,  whilst  single,  to  confess  a 
warrant.        judgment,  and  she  afterwards  marry,  it  will  not  be  re- 

voked  by  her  subsequent  marriage,  and  the  Court  will 
give  leave  to  enter  up  judgment  upon  it  (&).     Again, 
Woman  In   Blunden  v.   Baugh(c\  Jones^   Berkley ^  and 

marries  Croke,  Js.,  said,  that  where  a  woman,  lessee  at  will, 
marriage  not  marries,  or  where  a  single  woman  grants  a  lease  at  tt^//, 
a  revocation.   ^^^  ^|^^^  ^^^^  ^  husband,  although  she  has  placed  her 

will  in  his  hands,  yet  the  marriage  shall  not  be  con- 
sidered a  determination  of  it  without  the  election  of 
the  lessor  or  husband  to  the  contrary. 
Bnt  marriage      ^.  If  a  woman  make  a  will  and  afterwards  marry, 
Son  d?r*"     *^®  marriage  will  be  a  revocation  of  the  will ;  first,  be- 
woman's  will  cause  it  was  her  own  act  in  taking  a  husband  subse- 
and  testa-      quently  to  its  date ;  and,  secondly,  because  the  con- 
struction that  marriage  is  only  a  revocation,  in  case  the 
wife  show  her  intention  that  it  should  be  so,  might  be 
disadvantageous  to  her,  since  the  husband,  by  the  exer- 
cise of  undue  influence,  might  oblige  her  to  revoke  or 
to  continue  the  will  as  best  suited  his  interest  (^d). 

But  it  has  been  said  (e),  that  if  the  wife  survive  her 
husband,  the  revocation  or  countermand  of  the  will  by 
marriage  is  done  away,  upon  the  principle  that  the  dis- 
ability  of  marriage  being  removed,  there  is  nothing  to 


(a)  Anon.  Salk.  1 17.    399.  Contra.    Anm.  1  Show.  89.    Anon. 
Loft.  329.  (6)  Marder  ▼.  Lee^  3  Bnrr.  1469.     See  7  Mod.  53. 

12  Mod.  383.  (c)  Cro.  Car.  304.    Henstead's  case,  5  Rep. 

10.  S.  P.  (d)  Forse  v.  Hembling.  4  Rep.  61.  2  P.  Will  624. 

(e)  Plow.  Com.  343,  a. 
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prevent  the  will  made  prior  to  >  the  coverture  from 
taking  effect  at  her  death.  But  this  doctrine  is  not 
altogether  free  from  objection;  for  it  is  essential  to 
the  nature  of  a  will  that  it  should  be  ambulatory  and 
liable  to  be  altered  or  revoked  at  any  period  during  the 
life  of  the  testator.  This  being  so^  the  woman,  by 
marrying,  disables  herself  from  making  any  other  will, 
or  altering  or  revoking  the  old  one,  so  that  the  in- 
strument upon  the  marriage  ceases  to  fall  under  the 
essential  description  of  a  will ;  and,  as  it  is  conceived, 
must  be  void,  whether  the  woman  survive  her  husband 
or  not  (a).  And  mark  the  distinction  when  the  dis- 
ability is  to  be  imputed  to  the  party,  and  when  to  the 
visitation  of  God ;  for  if  a  person,  after  making  his 
will,  become  non  sance  memoricB^  the  disability  will  not 
revoke  it  (6). 

Although  the  husband  by  articles,  or  otherwise  in  Notiwdth- 
writing,  consent  to  a  will  made  by  his  intended  wife  husband's 
before  marriage,  containing  dispositions,  of  her  real  agreement 
estate,  such  consent  will  not  prevent  the  revocation  mgrriagc. 
effected  by  the  subsequent  marriage,  but  the  wife's  heir 
will  at  law  (c)  be  intitled  to  the  estate  after  her  death  {d). 

[IS  a  feme  sole  surrenders  a  copyhold  estate  to  the 
use  of  her  will,  a  subsequent  marriage  is  a  revocation 
or  suspension  of  the  surrender.] 

Thus,  in  George  v. (e),  A^  in  August  1712,  sur^ 

rendered  her  copyhold  lands  to  the  uses  of  her  will, 
and,  in  N&vemher  1714,  she,  upon  and  prior  to  her 


(a)  It  iras  so  decided  in  Lewis's  Case^  4  Bnm.  51.  See  2  Bro. 
C.  C.  564.  2  Tenn  Rep.  697*  {b)  4  Rep.  6\,h.  (c)  For 
the  equitable  doctrine  relating  to  the  present  subject^  see  chap.  xix. 
sect.  1. 

{d)  This  supposes  the  husband's  consent  to  her  making  a  will 
to  be  expressed  by  a  writing  not  operating  as  a  conveyance  of  the 
estate,  and  therefore  not  giving  her  a  power  over  the  use ;  in  which 
case  her  will  cannot  take  effect  at  kw  as  an  appointment^  and  as  a 
will  it  is  revoked  by  the  marriage.    See  Doe  v.  Staple^  dted  post, 

(e)  Ambl.627. 
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agreement 
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made  before 
the  marriage. 


marriage  with  R,  entered  into  articles  reciting  the 
surrender,  and  that  B  agreed  that  she  should  have 
power  to  settle  her  estate,  or  to  devise  it  during  the 
marriage  without  his  contradiction.  In  Jtme  1736, 
she  and  her  husband  mortgaged  the  premises  for 
ninety-nine  years,  but  no  fine  was  levied  nor  surrender 
made,  and,  in  August  1743}  she  made  a  will  reciting 
her  power,  purporting  by  it  to  dispose  of  the  copyhold 
estate.  Upon  her  death,  her  heir  claimed  the  premises 
against  her  wilL  And  Willesy  C.  J.,  and  Birchy  J., 
decided  in  favour  of  the  claim ;  the  former  observing, 
that  the  surrender  by  the  wife  when  sole  became  void, 
or  at  least  was  suspended  by  the  subsequent  marriage ; 
that  the  Lord  could  never  be  considered  a  trustee,  as 
the  fee-simple  remained  in  the  copyholder ;  and  that 
since  a  married  woman  could  not  make  a  will  nor  de- 
clare the  uses  of  a  surrender  whidi  was  void  or  sus- 
pended by  the  marriage,  her  heir  was  intitled  (a). 

The  above  case  supports  the  opinion  of  Ashursty 
J^  in  Doe  dem.  Hodsden  v.  Staple^  next  stated ;  and 
which  latter  case  establishes  this  doctrine,  that  if  a  will 
be  made  by  a  woman  before  marriage,  and  her  hudband 
before  such  marriage,  but  after  the  date  of  the  instru- 
ment, agree  *^  that  she  may  dispose  of  her  real  estates 
by  will,"  the  will  alluded  to  is  to  be  considered  a  sub^ 
sequent  will,  so  that  the  agreement  (supposing  it  to  be 
effectual  as  to  a  subsequent  will  (by  ),  cannot  authorise 
or  protect  the  will  previously  made,  which  must,  there*- 
fore,  be  revoked  by  the  marriage,  both  at  law  and  in 
equity. 

Accordingly,  in  the  case  of  Doe  dem.  Hodsden  v. 
Staple  (c).  Ay  in  contemplation  of  a  marriage  with  JB, 
signed  a  paper  writing  without  seal  or  stamp,  which, 


(a)  The  surrender  being  suspended^  the  will  was  imperatiye  at 
law>  the  Court  intimating  that  it  might  be  good  in  equity.  See 
poity  chap.  xix.  sec.  1.  (Jb)  See  ti^a,  chap.  xix.  sect.  1. 

(c)  2  Term  Rep.  684.    See  Hodsden  v.  Lloyd,  2  Bro.  C.  C  534. 
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after  reciting  the  intended  marriage  with  B  her  future 
husband,  and  that  she  was  intitled  to  considerable  real 
and  personal  property,  stated,  that  it  was  agreed  that 
her  fortune  should  be  settled  to  their  joint  use,  for  her 
life,  or  the  life  of  the  survivor,  and  that  if  she  survived, 
her  whole  fortune,  together  with  her  plate  and  jewels, 
should  be  settled  to  her  own  use  ;  but  that  if  she  died 
firsts  theUj  that  herjbrtune  should  he  at  her  own  dis* 
posaL  B  signed  a  duplicate  of  the  paper.  On  the 
same  day  A  made  her  will,  duly  executed  to  pass  free- 
hold property,  giving  the  interest  of  her  fortune  to  B, 
her  intended  husband ;  and  after  specific  devises  (but 
not  mentioning  the  reversion  in  the  premises),  she  gave 
her  estate  and  residuary  effects  to  J3,  whom  she  ap- 
pointed executor.  On  the  same  day  the  marriage  was 
solemnized,  and  A  afterwards  died  before  B  without 
issue.  The  question  was  between  B,  the  husband's 
devisee,  and  the  heir  of  A  who  claimed  the  property, 
under  the  presumption  that  the  will  of  A  was  revoked 
by  her  marriage ;  and  so  the  Court  determined ;  for  as 
the  will  was  made  before  the  marriage,  it  was  revoked, 
and  it  was  not  supported  by  the  agreement,  which  was 
not  a  deed  fdr  want  of  a  sealj  so  that  it  could  not 
operate  as  a  covenant  by  the  husband  to  stand  seised 
to  uses ;  and  Ashurst,  J.,  observed,  that  the  agreement 
referred  to  an  executory  act,  and  not  to  a  will  made 
*  prior  to  the  marriage ;  and  he  said,  that  it  might  have 
been  a  great  doubt  whether  it  could  have  been  agreed 
that  the  marriage  should  not  revoke  the  will,  even  if 
there  had  been  words  for  the  purpose ;  because  it  would 
be  a  stipulation  in  direct  opposition  to  a  positive  rule 
of  law  (a). 


(c)  See  ]  Lord  Raym.  516.  As  the  agreement^  not  being  under 
seal,  did  not  give  the  wife  a  power  over  the  use^the  will  was  in- 
operative at  law ;  ante,  p.  69^  note«  And  as  the  power  was  construed 
to  apply  only  to  an  appointment  made  after  the  marriage^  the  will 
could  not  take  effect  in  equity  under  the  power.  But  if  a  settlement 
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Submission        3.  A  submission  to  arbitration  will  be  revoked  if 

****  w^^^  a  party,  a  single  woman,  marry  before  the  award ;  and 

woman's  i*  will  make  no  difference  if  the  arbitrator  afterwards 

marriage.  make  his  award  without  notice  of  that  event  (a). 
Of  release  4.  In  some  instances  marriage  will   operate  as  a 

by  marriage,  release. 

Wife's  bond.      Thus,  if  the  wife  give  a  bond  to  her  intended  hus- 

band,  in  consideration  of  the  expected  marriage,  bind- 
ing herself  in  that  event  to  convey  her  real  estates  to 
him  in  fee  simple,  the  obligation  will  be  extinguished 
and  released  at  law  by  the  marriage,  for  the  reason 
after  mentioned ;  but  it  will  be  supported  in  equity,  as 
it  was  determined  by  Lord  Macclesfield^  in  Cannel  v. 
Buckle  (J),  who  observed,  that  the  impropriety  of  the 
security,  as  of  a  bond  from  a  woman  to  a  man  whom 
she  intended  to  marry,  or  the  inaccurate  manner  of 
wording  it,  was  not  material  in  equity ;  for  it  was  there 
sufficient  that  the  bond  was  a  written  evidence  of  the 
agreement  of  the  parties,  that  the  wife,  in  contempla- 
tion and  consideration  of  marriage,  agi*eed  that  her  in- 
tended husband  should  have  the  land  as  her  portion  ; 
which  agreement  being  upon  a  valuable  consideration, 
should  be  executed  in  equity,  for  it  was  unreasonable 
that  the  marriage,  upon  which  alone  the  bond  was  to 


gives  to  the  intended  wife  a  power^  in  terms  applicable  to  an  ap- 
pointment made  before  or  after  the  marriage,  it  seems  that  a  will 
made  between  the  execution  of  the  settlement  and  the  solemnization 
of  the  marriage,  might  be  supported.  This  was  the  case  in  Taylor 
▼.  Raines,  7  Mod.  147,  where  the  will  was  considered  to  be  effectual 
as  an  appointment.  See  Stone  v.  Forsyth,  Dougl.  681.  683.  n. 
And  this  is  conformable  to  principle,  for  when  the  wife's  testa- 
mentary power  is  not  destroyed  by  the  marriage,  the  reason  for 
which  marriage  is  held  to  be  a  revocation  does  not  apply* 

(a)  1  Bac.  Abr.  483.  And  where  the  submission  was  by  deed 
with  a  covenant  to  abide  the  award,  it  was  held  that  the  marriage 
was  a  breach  of  the  covenant,  as  it  incapacitated  the  arbitrator  from 
making  an  effectual  award.    Charnley  v.  Winstanley,  5  East.  266* 

(4)  2  P.  Will.  243. 
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take  effect,  should  itself  be  a  destruction  of  such  bond ; 
that  the  foundation  of  the  notion  was,  that  in  law,  the 
husband  and  wife  being  one  person,  he  could  not  sue 
his  wife  upon  the  agreement,  but  that  was  not  so  in 
equity,  since  they  might  there  implead  each  other. 

5.  With  respect  to  debts  which  the  wife  contracted  f??^^"^I*. 
whilst  single,  and  remained  due  at  the  time  of  the  mar-  ]^  ^>g 
ru^,  the  husband  is  liable,  and  it  is  but  reasonable  debts  due  at 
that  the  law  which,  by  the  marriage,  gives  to  the  hus-    -^ 
band  all  his  wife's  personal  estate  in  possession,  and 
the  power  of  recovering  or  disposing  of  all  her  personal 
property  in  action  or  in  contingency,  that  by  possibility 
may  fall  into  possession  during  the  coverture,  should 
make  the  husband  liable  for  his  wife's  debts,  owing  at 
the  period  of  the  marriage.     This  liability,  however,  as  His  responsi- 
it  originates  in  the  marriage,  ceases  with  it ;  so  that  if  J- J^^' 
the  debts  be  not  recovered  during  its  continuance,  the  during  tLe 
husband  will  be  discharged  if  he  survive  his  wife  (a).      marriage. 

This  discharge  of  the  husband  will  not  be  altered.  His  liability 
although  he  may  have  received  a  large  fortune  with  j^c^^^rfr. 
his  wife^  and  it  seems  to  be  just,  because  his  liability  ceived  with 
would  have  been  the  same  if  he  had  received  nothing  ^  * 
with  her.     But  a  distinction  prevails  upon  this  sub- 
ject which  is  necessary  to  be  attended  to,  viz.  between 
such  part  of  the  wife's  estate  which  the  husband  receives 
qua  marituSf  and  such  portion  of  it  as  does  not  belong  as  her  admi- 
to  him  in  that  character,  but  as  the  administrator  of  his  ""^^ra*®'' 
wife  :  in  the  first  case,  his  responsibility  for  his  wife's 
debts  due  at  the  period  of  the  marriage  determines  with 
her  life ;  in  the  second,  he  is  liable  to  answer  to  the 
extent  of  her  assets,  for  since  he  cannot  recover  her 
property  outstanding  at  her  death,  except  as  her  ad- 
ministrator, it  will,  as  in  ordinary  instances,  be  assets 
to  pay  her  debts. 


(a)  Roll.  Abr.  351.  And  if  the  husband  die  before  the  debt  is 
recovered^  the  wife  surviving  is  liable.  Woodman  v.  Chapman,  1 
Campb.  189. 
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Thus  in  Heard  v.  Stanford  (a\  the  defendant's  wife, 
before  marriage,  gave  a  note  for  50/.  to  the  plaintiff 
in  consideration  of  five  years'  service,  and  then  mar- 
ried  the  defendant,  who  received  with  her  a  fortune 
of  7OOZ1  part  of  which  consisted  of  choses  in  action^ 
some  of  which  the  defendant  received  as  husband^  and 
the  remainder  he  took  as  administrator  to  his  wife. 
The  question  wa^s,  how  far  in  equity  the  husband  was 
liable  to  pay  this  debt  of  his  wife  ?  And  Lord  Tatbotf 
after  detailing  the  law  upon  the  husband's  liability,  de- 
creed an  account  of  what  the  husband  had  received 
since  his  wife's  death  as  her  administrator,  and  declared 
that  the  husband  should  be  liable  for  so  much  only. 
And  as  to  any  further  demand,  he  dismissed  the  bill. 
In  regard  to  Powell  y.  Bell  (b)^  which  had  been  cited, 
his  Lordship  observed,  that  there  the  wife  was  admini- 
stratrix of  her  first  husband}  that  it  did  not  appear  what 
she  had  in  her  own  right,  and  what  as  administratrix  ; 
in  the  latter  of  which  cases  the  marriage  was  no  gift  in 
law  of  the  property  which  she  had  in  autre  droit ;  and 
that  upon  the  last  reason  only  were  founded  all  the 
cases  where  a  surviving  husband  had  been  charged  with 
his  wife^s  debts  after  her  death. 

The  principle  of  those  cases  is,  that  the  wife  being 
executrix  or  administratrix,  the  assets  which  the  hus- 
band received  during  the  marriage  in  right  of  his  wife 
as  such  executrix  or  administratrix,  and  which  he  had 
a  right  to  receive,  made  him  after  his  wife's  death  an 
accounting  party  to  the  persons  intitled  to  them.  This 
subject  has  been  fully  discussed  in  the  first  volume  of 
this  wwk  (c),  to  which  the  reader  is  referred. 

With  respect  to  judgment  obtained  for  debts  owing 


(«)  3  P.  W.  409.    Ca.  Temp.  Talbot,  1 73.  See  also  Thomond 

V.  Earl  of  Suffolk,  I  P.  Will.  465-^«8.  (b)  Pre.  Ch.  255 ; 

et  vide  Sandenon  v.  Crouch,  2  Vem.  118.  (c)  Page  190^  tt 
seq. 


N. 
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by  the  wife  whilst  single,  there  is  this  distinction  in 
regard  to  the  husband's  liability. 

If  the  judgment  be  recovered  previously  to  the  mar-  Anions  and 
riage,  and  the  wife  die  before  the  suing  out  of  execu-  l^^^  the 
tion,  the  husband  will  be  discharged  fi'om  the  demand ;  wife  before 
but  if  the  judgment  had  been  recovered  against  both  of  "*""*8®' 
them,  and  the  wife  died  before  execution,  the  husband 
will  continue  charged ;  because  by  the  judgment  the 
nature  of  the  debt  was  altered,  and  from  that  time  it 
became  his  own  ddbt  (a).    . 

[And  for  the  same  reason  if  judgment  be  recovered 
against  the  wife  while  sole,  and  a  scire  facias  be 
brought  upon  it  after  the  marriage,  against  the  hus- 
band and  wife,  and  a  judgment  be  obtained  on  the 
sdrefadas^  the  husband  will  be  charged  after  the  wife's 
death  (i).] 

When  a  judgment  is  obtained  for  a  debt  against  a 
smgle  woman,  who  afterwards  marries,  the  execution 
upon  it  must  be  against  her  alone,  because  the  execu- 
tion must  follow  the  judgment.  But  if  it  be  desired  to 
charge  a  person  with  the  debt  recovered,  who  was  no 
party  to  the  record,  as  the  husband  in  this  case,  a  scire 
facias  ought  to  be  issued  making  him  a  party  to  it  (c). 

[And  if  a  woman  marries  pending  an  action  against 
her,  and  judgment  be  afterwards  obtained  against  her 
atone,  execution  may  issue  against  her  by  capias  ad 
saii^aciendum^  or  by  habere  facias  possessionem^  ip  an 
action  of  ejeekment ;  but  her  goods,  having  become  the 
property  of  the  husband^  cannot  be  taken  hjferi  facias 
under  this  judgment  (d)J} 


(a)  Obrian  v.  Ram,  3  Mod.  186.    Eyres  v.  Coward,  Sid.  337- 
Treyiban  v.  Lawrenoe,  3  Lord  Raym.  Rep.  1050.  (h)  Obrian 

V.  Ram,  ub  sup'a,  vide  post,  chap.  xvi.  sect.  5.  (c)  Cooper  v. 

Hunchin,  4  East,  521.  The  liability  of  the  husband  surviving  his 
wife  for  her  devastavit,  in  consequence  of  proceedings  at  law  against 
them,  is  mentioned  in  vol.  i.  p.  201.  {d)  See  Doe  v.  Bulnher, 

3  M.  &  S.  557.  Cooper  v.  Hunchin,  ub  supra,  and  Vin.  Ab.  Baron  v. 
Feme,  K  a. 
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Rule,  that  if 
amanoUigor 
marry  the 
obligee^  the 
debt  is  re- 
leased at  law. 


Exception, 
when  the 
debt  cannot 
accme  due 
during  the 
maniage. 
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II.  The  effect  of  the  marriage  upon  the  prior  acts 
and  agreements  of  the  husband  with  or  in  relation  to 
his  wife,  and  his  liability  to  perform  such  acts  and 
agreements. 

In  Ewbank  v.  HaUoteeU  (a\  Lord  Thurl&w  decided 
that  a  legacy  given  to  the  wife  by  her  husband's  will 
made  before  the  man*iage,'  was  not  revoked  by  such 
marriage. 

1.  It  is  a  general  rule,  where  a  man  marries  a  woman 
to  whom  he  is  indebted,  that  the  debt  is  thereby  re* 
leased.  But  this  rule  only  extends  to  contracts  for 
debts  which  are  due  in  prcesenti^  or  which  mai/  become 
payable  at  some  period  during  the  marriage ;  so  that 
such  contracts  between  the  husband  and  wife,  which 
from  their  nature  can  give  no  right  of  action  during  the 
coverture,  are  not  released  or  extinguished  by  it.  In 
order  to  exemplify  this ;  if  the  husband  obligor  take 
the  obligee  to  wife,  the  bond  is  discharged  at  law  (6), 
because  husband  and  wife  make  but  one  person  in  law, 
which  unity  of  persons  disables  the  wife  from  suing  her 
husband.  But  if  the  husband  b^ore  the  marriage  give 
a  bond  to  his  intended  wife,  with  a  condition  to  avoid 
it,  if  he  left  her  a  certain  sum  of  money  at  his  deaths 
the  obligation  would  not  be  dissolved  by  their  mar- 
riage ;  for  the  engagement  never  ripened  into  a  duty 
during  the  husband's  life,  and  it  could  not  have  been 
released  by  him  (c).  Thus  it  appears,  that  the  express 
agreement  of  the  parties  created  a  right  not  inconsistent 
with  the  rules  of  marriage ;  so  that,  although  the  right 
be  suspended^  it  is  not  extinguished  by  it. 

The  leading  case  upon  this  subject  (which  has  also 
received  the  additional  authority  of  Lord  Kenyon^(d) ) 
is  Cagey.  Acton  (e).     There,  to  an  action  of  debt  for 


(a)  2  Bro.  C.  C.  220.  {b)  Co.  Litt.  264,  h.  {e)  Smith 

y.  Stafford,  Hob.  2 1 6.    Clark  v.  Thomson,  Cro.  Jac  57 1  •    Tylle  y. 
Peirce,  Cro.  Car.  376.  (rf)  5  Term.  Rep.  384-.  {e)  I  Ld. 

Raym.  Rep.  515.    See  2  Vern.  480.     Free.  Ch.  237. 
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rent  against  an  administratrix,  she  pleaded  that  the  in- 
testate, in  his  lifetime,  in  consideration  of  a  marriage  to 
be  solemnised  between  him  and  herself,  became  bound 
to  her  in  a  bond  of  3000/.,  conditioned  for  the  payment 
of  1000/.  within  a  certain  time  after  the  intestate's 
death,  if  she  survived  him.  She  then  averred  that  the 
marriage  took  effect,  the  death  of  the  intestate,  and  that 
the  1000/.  had  not  been  paid ;  that  she  had  taken  out 
administration,  and  that  250/.  assets  came  to  her  hands, 
which  she  retained  in  satisfaction  of  the  bond,  &c. 
Upon  demurrer,  Gould  and  Turton,  Justices,  were  of 
opinion  (^Holtj  Ch.  J.  dissentiente)  that  the  bond  was 
not  extinguished  by  the  marriage;  so  that  the  de- 
murrer was  overruled. 

And  in  the  modem  case  of  Milboum  v.  Ewart  (a), 
the  husband  before  the  marriage  gave  to  his  wife  a 
bond  conditioned  for  the  payment  of  3000/.  by  his 
heirs  or  executors  at  the  end  of  twelve  months  after  his 
death.  The  Court  held  that  the  bond  was  not  released 
by  the  marriage,  and  they  approved  of  the  decision  in 
Cage  V.  Acton. 

Such  bonds  and  engagements  as  those  before  men- 
tioned being  valid  at  law  and  binding  the  husband's 
estate,  there  is  no  necessity  from  the  contrary  fact  to 
appeal  to  the  jurisdiction  of  a  Court  of  Equity  to  carry 
into  effect  the  intention  of  the  parties,  which  that  Court 
will  do  when  its  interference  is  necessary,  as  appears 
from  the  before  mentioned  case  otCannely.  Buckle  (b); 
and  it  seems  that  the  same  rules  and  distinctions  apply 
to  covenants  entered  into  by  the  husband  with  his  wife 
before  marriage,  as  in  the  instances  of  bonds  given  by 
him  to  her  (c). 

When,  previously  to  the  marriage,  a  bond  is  given  Husband's 
by  the  husband  to  a  person  in  trust  for  his  intended  bond^befcrc 

*"  mamage  to  a 

_        trustee  for 

wife  not  re- 
leased at  law 
(fl)  -5  Term.  Rep.  381.  {b)  Supra,  p.  72.  (c)  1  Ld.  b^  the  mar- 

Raym.  Rep.  517.     See  Doe  v,  Polgrean,  1  H.  BL  535.  "ag«- 
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wife,  so  that  she  is  cestuique  trust  of  such  bond ;  or  if 
she  dum  soia  lend  money,  and  take  a  bond  in  the  name 
of  a  trustee,  marriage  will  not  in  either  case  revoke  it ; 
for  in  both  eases  the  legal  right  to  sue  is  in  the  trustee, 
and  there  is  no  inconsistency  between  the  right  of  ac- 
tion, and  the  law  arising  out  of  the  relation  of  mar- 
riage. 

Accordingly,  in  Cotton  v.  Cotton  (a),  the  wife,  during 
her  subsequent  widowhood,  lent  SOOiL,  part  of  the  as- 
sets of  her  first  husband,  to  A  the  plaintiff's  son,  who, 
with  the  plaintiff  as  surety,  gave  a  bond  to  the  de- 
fendant B  in  trust  for  the  other  defendant,  the  widow, 
for  repayment  of  the  money  (£).  The  widow  married 
A  J  one  of  the  obligors,  and  survived  him*  The  bond 
having  been  put  in  suit,  the  plaintiff,  the  surety,  filed 
a  bill  to  be  relieved  against  it,  insisting  that  by  the 
marriage  of  the  cestuigue  trust  of  the  bond  with  the 
principal  obligor,  the  bond  was  released  in  equity,  as  it 
would  have  been  at  law,  if  it  had  been  made  to  the 
widow  before  her  second  marriage ;  but  the  Court  re- 
fused to  relieve  the  surety  (c)  ;  and  the  decree  was 
afterwards  confirmed  by  Lord  Somers  (d). 


{a)  Pre.  Ch.  41.    2  Vera.  290.  (5)  According  to  Mr. 

Raithby's  note^  taken  from  the  Register  Book>  the  bond  was  given 
to  the  wife  and  her  trustee. 

(c)  llie  Court  compared  it  to  the  case  of  a  bond  given  in  eontenip 
plation  of  marriage,  and  relied  upon  the  circumstance  of  the  husband 
not  having  procured'it  to  be  delivered  up.    The  money  was  part  of 
the  assets  of  the  first  husband,  and  though  lent  by  the  wife,  was  still 
due  to.her  as  executrix.    See  Webster  v.  Spencer,  3  Bam.  and  Aid. 
360/  It  may  be  doubted,  whether  the  case  estabiiriied  generally  that 
a  bond  given  by  the  husband  to  a  trustee  for  the  wife,  wili  subsist  in 
equity  afier  the  marriage,  when  given  for  a  mere  personal  debt,  and 
not  in  contemplation  of  the  marriage.     But  marriage  w31  not  be  a 
release  of  an  equitable  demand,  to  which  the  husband  is  subject  in  a 
representative  character.     In  Baker  v.  Hall,  12  Ves.  497,  a  sole 
executor  married  one  of  the  residuary  legatees :  her  share  of  the  re- 
sidue was  held  to  survive  to  her,  on  the  ground  that  the  husband's 

(rf)  Reg.  Lib.  1692.  (A)  fo.  496. 
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So  also  if  the  wife  be  executrix  or  administratrix,  Marriage  of 
and  marry  a  man  who  is  debtor  to  the  estate,  the  debt  ^  executrix 

,         ,  •        ,  .  _  ,  with  a  debtor 

IS  not  released  by  the  marriage,  because  such  a  con-  to  the  e8tate> 
struction  would  have  the  effect  of  a  devastavit,  and  it  is  no  release. 
a  known  maxim  that  the  law  works  no  injury  (^). 

2.  Securities  given  by  the  husband  directly  to  his 
wife  before  and  in  contemplation  of  marriage  being 
either  good  at  law  or  in  equity,  it  follows  that  either 
he  or  his  estate  is  liable  to  discharge  them. 

It  may  happen,  in  a  case  where  the  husband  gives  a  Widow's 
bond  prior  to  marriage  to  his  intended  wife,  or  to  a  JJfn^o^'of 
trustee  for  her,  to  leave  or  pay  her  q/ier  his  death  a  husband's 
sum  of  money,  that  he  appoints  her  executrix.     In  that  ^^^'b^re 
event,  she  may  either  retain  the  amount  of  the  bond  marriage  to 
against  all  other  debts  in  equal  degree,  or  she  may  pay  !^J®  ^  P®y 
it  over  to  her  trustees ;  but  if  in  the  latter  case  the  of  money, 
payment  be  made  with  her  own  money,  she  has  a  right  ^®  ^^  ^^ 

n         •  1  •/•x  •  /    \       t  %  /•  executrix, 

of  retainer  as  above ;  or  if  she  satisfy  the  debt  out  ot 
her  husband's  assets,  she  will  be  allowed  equal  benefit 
of  the  payment.  The  case  of  Marriot  v.  Thomp- 
son  (6)  places  these  matters  in  a  clear  point  of  view : — 
The  action  was  brought  against  a  widow  the  exe-, 
cutrix  of  her  husband,  by  one  of  his  bond-creditors ; 
and  it  appears  from  the  widow's  plea,  that  prior  to  the 
marriage  her  husband  gave  a  bond  to  two  trustees,  con- 
ditioned to  leave  to  her  at  his  death,  if  she  survived 
him>  4001. }  that  the  marriage  took  effect ;  that  he  ap- 
pointed her  executrix  of  his  will,  which  she  proved ; 
and  that  the  debt  was  due.  She  then  pleaded  plene 
adndnistrcpoit^  minus  51.  which  she  insisted  upon  re- 
taining in  part  satisfaction  of  her  bond-debt.  The 
plaintiff  demurred ;  first,  because  the  bond  being  made 


possession  was  in  his  character  of  executor.  Jn  this  case,  it  will  be 
observed,  that  if  the  husband  died  intestate^  the  wife's  claim  would 
not  be  against  his  representative^  but  against  the  administrator  de 
bonis  non  of  the  first  testator. 

(tf)  Dorchester  v.  Webb,  Cro.  Car.  372.     W.  Jones,  345. 

{b)  Willes'sRep.  186. 
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to  trustees^  the  widow  could  nQt  retain,  since  the  money 
was  not  a  debt  due  to  her  at  law,  but  to  the  trustees. 
The  Court  however  overruled  the  objection,  observing, 
that  if  the  money  had  been  directed  to  be  paid  to  the 
trustees,  it  would  have  been  fatal  to  the  plea ;  yet,  al- 
though in  that  case  she  could  not  have  retained,  .she 
might  have  paid  the  money  to  the  trustees,  and  insisted 
upon  the  payment ;  or  she  might  have  paid  it  out  of 
her  own  money,  and  have  retained  assets  juro  tanto  (a) ; 
but  that,  since  by  the  condition  of  the  bond  payment 
was  to  be  made  to  the  widow,  she  was  intitled  to  re- 
tain (£) ;  and  whether  the  words  were  to  leave  or  to 
pay  to  the  widow  would  make  no  difference  (c). 

[In  a  late  case  ({/),  it  was  held  that  the  widow  could 
not,  as  administratrix,  retain  for  an  annuity  secured  by 
her  husband's  covenant  with  trustees,  and  payable  to 
her. 

If  the  husband  devises  his  real  estates  to  his  wife, 
and  his  personalty  be  insufficient  for  payment  of  his 
debts,  the  widow  may  retain  the  amount -of  a  sum 
secured  to  her  by  bond  or  covenant,  out  of  the  produce 
of  the  estate,  as  against  the  other  specialty  creditors  (e).] 

But  the  husband  may  become  insolvent  and  a  bank- 
rupt ;  in  which  case,  his  liability  to  perform  his  en- 
gagements before  marriage  with  or  in  favour  of  his  wife 
will  undergo  a  material  change,  which  we  shall  next 
consider,  having  in  a  preceding  chapter  treated  upon 
the  wife's  equities  in  her  own  unrecovered  choses  in 
action,  against  her  husband  and  his  assignees  (y*). 
Proof  in  [If  the  husband  has  previously  to  the  marriage  bound 

bankruptcy 

under  mar-      -^.......^ — - — —......-.....—........._............,...-.-.. 

riageartides. 

(a)  Dy.  2,  a.    2  Roll.  Abr.  684,  pi.  11.    Cleydon  y.  Spenaar, 
Moor  2.  {h)  T.  Raym.  483.    2  Show.  403.    Skin.  214. 

{c)  2  P.  Will.  298.    2  Black.  Rep.  965.  {d)  Thompson  y. 

Thompson,  9  Price,  464.     Sed  vide  Loane  v.  Casey,  2  W.  Bl.  965. 
Anon,  cited  9  Price,  473,  and  1  Sim.  and  Stu.  461.  (e)  Loomes 

V.  Stothard,  1  Sim.  and  Stu.  458.  {/)  Vol.  I.  chap.  vii.  p.  268, 

et  seq. 
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himself  by  bond  or  covenant  for  payment  of  a  sum  of 
money  to  his  wife,  or  to  trustees  for  her  benefit,  and 
the  sum  becomes  payable  before  his  bankruptcy,  it  con- 
stitutes a  present  debt,  and  may  be  proved  under  the 
commission.  Thus,  if  the  sum  is  to  be  paid  or  settled 
upon  the  marriage,  or  as  speedily  as  may  be  after  the 
marriage  (a\  which  in  substance  is  the  same,  or  if  it  be 
payable  on  demand,  and  a  demand  be  made  previous  to 
the  bankruptcy  (A),  it  may  be  proved  as  a  present  debt. 
And  where  the  marriage  settlement  falsely  recited  that 
the  husband  was  possessed  of  1000/.  and  upwards  in 
trade,  and  he  covenanted  that  500/.,  part  of  it,  should 
be  vested  in  trustees  for  his  wife  and  children,  and 
afterwards  became  bankrupt,  it  was  held  that  the  500L 
was  a  debt  proveable  under  the  commission,  on  the 
ground  that  the  husband  was  bound  to  make  good  the 
representation  contained  in  the  settlement  (c). 

But  the  rule  was  different  (previously  to  the  late  act 
for  the  amendment  of  the  Bankrupt  Laws)  in  cases 
where  the  sum  had  not  become  payable  before  the 
bankruptcy :  a  future  debt  could  not  be  proved  under 
a  commission,  if  it  was  subject  to  a  contingency,  or  if 
the  time  of  payment  was  uncertain  (e/)«  If  the  sum  wa& 
payable  at  a  future  ascertained  period,  free  from  any 
contingency,  it  might  be  proved  (£)«  But  if  it  was 
payable  on  a  contingency,  as  in  the  event  of  the  wife 
surviving  (/),  or  on  demand,  and  no  demand  was 
made  prior  to  the  bankruptcy,  or  at  an  uncertain 
period  (g%  as  on  the  death  of  the  survivor  of  the  hus- 
band and  wife(//),  it  could  not  be  proved.     But  al- 


{a)  Ex  parte  Granger,  10  Ves.  349.  (h)  Ex  parte  Camp- 

bell, 1 6  Ve«.  244.        (c)  Ex  parte  Gardner,  1 1  Ves.  40.        (d)  Ex 
parte  Baker,  9  Ves.  1 10.  {e)  Ex  parte  Cottrell^  Cowp.  742. 

Pattison  y.  Binkes,  ibid.  540.    See  ex  parte  Mitford,  1  Bro.  C.  C. 
398,  and  9  Ves.  114«    3  Mer.  105.  (/)  Ex  parte  Groome, 

I  Atk.  1 15.  ig)  Ex  parte  Alcock,  1  Rose,  3^3.     1  Ves.  and 

B.  176.  (fi)  Ex  parte  Barker,  9  Ves.  1 10. 
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though  the  debt  was  contingent,  if  the  bankrupt  had 
given  a  security,  constituting  an  immediate  demand 
against  him  at  law,  the  proof  was  received  upon  the 
footing  of  there  being  a  legal  debt,  the  payment  of  the 
dividends  being  arranged  upon  equitable  terms.  Thus, 
if  the  sum  was  secured  by  a  judgment  against  the  bank- 
rupt (a)j  or  by  a  bond  with  a  penalty,  which  had  be- 
come forfeited  by  a  breach  of  any  part  of  the  condi- 
tion (A),  the  Court  availed  itself  of  the  legal  right  which 
these  securities  gave,  to  admit  a  proof  which  in  equity 
ought  to  be  allowed  (c). 

But  by  the  late  statute,  6  Geo.  IV.  chap.  16,  sect. 
56,  in  all  cases  of  debts  payable  upon  a  contingency, 
which  has  not  happened  before  the  issuing  of  the  com- 
mission, the  creditor  may,  if  he  thinks  fit,  apply  to  the 
commissioners  to  set  a  value  upon  such  debt,  and  they 
are  required  to  ascertain  the  value,  and  admit  the  cre- 
ditor to  prove  the  amount  so  ascertained,  and  to  receive 
dividends  thereon  :  or  if  the  value  shall  not  be  so  as- 
certained before  the  contingency  shall  have  happened, 
the  creditor  may  prove  in  respect  of  such  debt,  and  re- 
ceive dividends  with  the  other  creditors,  not  disturbing 
any  former  dividends.] 
What  8ecu-        No  p'jrson  is  allowed  by  any  device  to  counteract 

by^Sflms-  *^®  ^P^^^'  *^^  intention  of  the  bankrupt  laws.  Lord 
band  to  or  RedesdalCy  in  ex  parte  Murphy  (after  stated)  said, 
liis^fe  will  *^**  although  he  was  bound  to  decide  in  favour  of  a 
and  will  not  debt  whether  it  were  legal  or  equitable,  yet  that  if  it 
be  considered  appeared  to  be  a  contrivance  to  evade  those  law§,  the 
the  bankrupt  debt  was  not  conscientious,  and  no  dividend  ought  to 
laws.  be  paid  upon  it.     As  to  what  will  be  considered  such  a 

contrivance,  it  is  presumed,  that  upon  consideration  of 


{a)  Ex  parte  Smith,  Cooke's  Bank.  I,aw,  212.  See  1  Atk.  1 17. 
{b)  Ex  parte  Rowlatt,  2  Rose,  416.  Ex  parte  Elder,  2  Madd. 
282.  (c)  See  1  Glyn.  and  J.  1 15. 
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all  the  cases  the  following  distinctions  may  be  estab- 
liriied. 

If  a  bond  be  ffiren  by  the  husband  before  marriaffe  ^  bond  with 
to  pay  a  sum  or  money  for  his  wife  s  use,  with  a  con^  or  defea- 
dition  or  defeasance  not  to  put  it  in  force  except  upon  "nee  to  be 
his  failure,  or  insolvency,  or  bankruptcy,  such  a  bond  ^^J^  in^Le 
will  be  fraudulent  and  void  against  the  husband's  ere*  «^ent  has- 
ditors,  and  will  not  be  permitted  to  be  proved  under  ruptct  is 
his  commission  (a).     Upon  this  point,  Lord  Eldon  in  fraudulent. 
ex  parte  Cook  (Jx)  expressed  himself  to  the  following 
eflPect : — ''  If  the  husband  be  to  give  a  bond  with  con«^ 
dition  to  pay  money,  in  the  event  of  his  bankruptcy^ 
there  is  great  di£Sculty  upon  the  point  whether  the  de- 
mand is  not  fraudulent  against  creditors.     There  have 
been  cases  both  before  Lords  Thurlow  and  Rosslyn^  in 
which  each  of  them  held,  that  if  it  were  not  the  case 
of  a  settlement  of  part  of  the  wife's  property,  but  a 
bond  by  the  husband,  it  would  not  do."— In  ex  parte 
Hodgson  (c)^   his   Lordship  was  more  explicit,   de* 
daring,  that  if  the  case  before  him  were  to  be  consi*^ 
dered  merely  as  the  husband's  bond,  it  would  not  do. 

And  although  the  bond  be  connected  with  articles  So  also  if  the 
or  a  settlement,  yet  if  the  wife's  property  be  not  the  ^'^^^  ??^" 
subject  of  the  settlement,  and  it  appear  from  the  in-  marriage 
struments  that  the  intention  of  the  parties  was  to  create  articles  or 
a  debt  mei  ely  upon  the  insolvency  or  bankruptcy  of  not  indud- 
the  husband,  so  as  to  create  a  demand  out  of  his  estate^  ^^s  the  pro- 
such  contrivance  and  securities  will  be  void  against  his  ^e,  the  re- 
creditors.  *^  suit  will  be 

Thus,  in  ex  parte  Murphy  (d\  the  wife  of  the  bank- 
rupt ftnd  her  trustees  under  a  marriage  settlement! 
petitioned  for  leave  to  prove  under  the  commission 
yOO/.  under  the  following  circumstances :  prior  to  the 


(a)  Ex  parte  Hill  and  ex  parte  Bennet,  1  Cooke's  B«  L.  228. 
(»)  8  Vet.  355.  (c)  19  Ves.  206.  (rf)  1  Scho.and 

JMroy,  44.    See  also  Uigginson  v.  Kelly,  1  Rose,  368. 
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manage  a  bond  was  given  by  the  bankrupt  to  the  trus- 
tees, conditioned  for  the  payment  of  the  above  sum  on 
the  3d  of  March,  1796,  with  a  warrant  of  attorney  to 
confess  judgment  with  a  stay  of  execution  till  that  day. 
At  the  date  of  the  bond  on  the  3d  of  October ,  1795,  a 
settlement  was  executed  by  the  bankrupt  and  his  wife 
and  their  trustees,  referring  to  the  bond,  and  covenant- 
ing that  the  800/.  should  be  payable  and  be  sued  for 
only  in  the  event  of  the  wife  surviving  her  husband. 
And  after  reciting  that  the  husband  was  a  trader,  it 
was  further  covenanted,  that  in  case  of  failing  in  his 
circumstances,  but  not  otherwise,  the  trustees  were  em- 
powered to  enter  judgment  on  the  bond,  and  to  issue 
execution.  The  bankruptcy  was  subsequent  to  the 
Sd  of  March,  1796,  so  that  the  bond  became  absolute. 
Lord  Redesdale  said,  he  considered  the  whole  device  a 
fraud  upon  the  bankrupt  laws;  and  that  under  the 
first  mentioned  covenant  the  debt  was  merely  contin' 
gent,  hxkd  the  subsequent  provision  in  case  of  insol- 
vency, &c.  was  fraudulent,  an  attempt  and  contrivance 
to  make  that  a  debt  in  case  the  husband  became  bank- 
rupt, which  could  not  be  so  otherwise ;  that  it  was  a 
contingent  demand  for  800/.  payable  only  if  the  wife 
survived  her  husband,  which  was  the  only  demand  that 
could  be  made  consistently  with  the  agreement  between 
the  parties,  provided  the  husband  did  not  become  a 
bankrupt ;  that  such  being  the  nature  of  the  demand, 
the  settlement  itself  showed  that  it  was  intended  to 
contrive,  what  his  Lordship  conceived  to  be  a  fraud 
upon  the  bankrupt  laws ;  for  a  clause  in  it  noticed  the 
husband  being  a  trader,  and  that  it  was  necessary  to 
secure  somethiQg  in  the  event  of  his  bankruptcy :  for 
that  purpose  a  bond  was  to  be  given  payable  at  a  day 
certain,  but  the  sum  was  not  to  be  recovered  from  him 
unless  he  became  insolvent.  As  to  this  sum,  therefore, 
though  a  kgal  demand,  yet  on  the  foundation  of  the 
sett^ament  if  an  attempt  were  made  to  sue  him  upon 
the  bond,  or  to  enter  up  judgment  whilst  he  con- 
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tinued  solvent,  he  would  have  a  right  to  come  into  a 
Court  of  Equity  and  prevent  it,  and  to  have  the  con- 
tract which  was  the  ground  of  the  bond  carried  into 
execution  by  restraining  proceedings  on  the  bond. 
And  his  Lordship  added,  that  the  debt  was  to  be 
taken  as  it  stood  upon  the  whole  of  the  instruments 
executedj  and  the  contract  in  the  deed  of  settlement 
was  that  the  bond  should  have  no  effect  but  in  case 
of  bankruptcy ;  for  it  was  not  the  bond  that  was  to  ope- 
rate in  the  event  of  the  husband  dying  before  the  wife ; 
it  was  not  the  bond  that  was  the  security  to  the  wife  if 
she  survived,  nor  to  the  children  if  she  died  before  her 
husband,  so  that  the  whole  effect  of  the  clause  was  to 
avoid  the  operation  of  the  bankrupt  laws.  For  these 
reasons  his  Lordship  was  of  opinion  that  the  debt  could 
not  be  proved,  although  he  could  not  make  an  order 
upon  the  petition  from  the  irregularity  of  the  applica- 
tion, which  ought  to  have  been  by  the  assignees  to 
expunge  the  debt. 

In  Higginhotham  v.  Holme  (a)  the  husband,  by  set-  Yot  husband 
tlement  prior  to  marriage,  conveyed  to  trustees  certain  cannot  befors 
freehold  estates  to  hold  after  the  marriage  to  the  use  ^JJJ^^p,^ 
of  the  husband  for  life,  unless  he  should  embark  in  perty  so,  as 
trade^  and  during  his  mfe^s  UJe  become  bankrupt^  and  g^puStlra 
from  his  death,  or  his  being  declared  a  bankrupt,  with  a  view 
which  should  first  happen,  to  the  use  that  the  wife  (if  ^/"^^^  ^- 

^  ,  .         solvency^  to 

she  were  the  survivor  and  B  should  be  then  living)  give  his  wife 
should  receive  an  annuity  of  150/.  during  the  several  "*  ^*^  ®^* 
lives  of  herself  and  of  B  ;  but  if  B  were  dead  at  the  his  property* 
decease  or  bankruptcy  of  the  husband,  or  should  die 
before  the  wife,  then  from  such  death  or  bankruptcy  of 
the  husband,  and  the  death  of  J3,  the  wife  should  re- 
ceive an  annuity  of  @00/.  for  life  payable  quarterly,  the 
first  payment  to  be  made  on  the  quarter  day  next  c^er 
the  death  or  bankruptcy  of  the  husband.    The  annuities 


(«)  igVes.  88. 
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were  declared  to  be  in  bar  of  dower,  and  the  wife^s 
claims  upon  her  husband's  real  and  personal  estates, 
'and  were  to  be  paid  to  and  for  the  wife's  separate  use ; 
they  were  also  secured  from  the  death  or  bankruptcy 
of  the  husband  by  two  terms  of  years  created  out  of  his 
real  estates,  and  subject  thereto  the  ultimate  use  of  the 
lands  was  limited  to  the  husband,  his  heirs,  executors, 
&c.  At  the  marriage  the  husband  was  not  a  trader, 
nor  did  he  intend  to  be  so,  he  having  been  educated 
for  the  church,  but  in  1802  he  became  a  cotton  manu* 
facturer,  and  in  January  1811,  he  became  a  bankrupt, 
JB  being  then  living.  A  bill  by  the  wife  claiming  the 
•annuity  of  1 50/.  was  dismissed  by  the  Master  of  the 
Rolls,  from  which  decree  she  appealed;  and  Lord 
Eldon  said  that  the  facts  were,  that  the  husband  at  the 
time  of  the  marriage  was  not  indebted,  and  had  no 
formed  purpose  of  entering  into  trade,  but  having  been 
intended  for  the  church  he  changed  his  purpose,  en- 
tered into  trade,  and  became  a  bankrupt.  The  ques- 
tion was,  whether  a  provision  of  this  kind  could  be  sus- 
tained against  creditors  by  charging  his  estate  as  against 
their  right  under  the  commission  with  the  annuity  to 
which  the  wife  would  upon  his  death  have  an  undoubted 
title.  His  Lordship  then  said,  he  had  vainly  en- 
deavoured to  apply  the  principle  of  those  cases  which 
turned  upon  the  fact  that  a  man  not  indebted  nor  a 
trader  at  the  time  made  a  settlement  mthout  reference 
to  debts  to  be  contracted  in  future,  and  to  the  future 
event  of  bankruptcy,  but  that  the  present  case  had  no 
resemblance  to  those;  that  the  present  settlement 
lookedjhrxvard  to  a  change  of  intention,  to  the  purpose 
of  becoming  a  trader,  and  also  expressly  to  the  possible 
consequences  of  that  purpose,  and  thus  looking  forward 
to  such  a  change  of  purpose  and  to  such  consequences, 
it  was  a  limitation,  by  the  effect  of  which  the  estate 
would  go  to  the  creditors,  that  change  being  adopted 
with  the  express  object  of  taking  the  case  out  of  the 
reach  of  the  bankrupt  laws.     And  as  to  the  consider- 
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ation  from  the  covenant  of  the  father,  tvhich,  although 
it  might  perhaps  prove  worth  little  or  nothing,  was  to 
he  regarded  as  a  consideration  with  reference  to  all 
the  provisions  of  the  settlement ;  and  that  although  an 
annuity  might  have  been  provided  by  the  settlement 
for  the  wife  in  all  events,  yet  it  was  not  competent  for 
a  party  giving  a  consideration  for  a  contract  which  was 
a  direct  fraud  upon  the  bankrupt  laws  to  have  the 
benefit  of  it.  His  Lordship  then  said,  that  he  could 
not  assimilate  this  transaction  to  the  case  of  the  wife's 
property  limited  until  the  bankruptcy  of  her  husband  ; 
nor  to  that  of  a  lease  made  determinable  by  the  bank- 
ruptcy of  the  lessee,  which  was  a  reservation  by  the 
owner  of  the  property  of  a  power  over  it ;  npr  to  the 
case  ex  parte  Winchester  (a)  and  others,  where,  as  the 
contingency  happened  previously  to  the  bankruptcy, 
the  debt  was  proveable;  nor  to  the  case(i)  put  by 
Lord  Kenyovj  and  observed  upon  by  Lord  Redes- 
dale  (c),  of  a  bond  payable  immediately  and  given  by 
a  trader  upon  his  marriage  to  trustees  to  secure  a  pro- 
vision for  his  wife  and  children.  His  Lordship,  there- 
fore, confirmed  the  decree  [d^. 

But  by  articles  or  settlement  before  the  maiTiage,  But  the 
the  wife's  property,  in  which  the  husband  might  have  ^erfjmavbc 
had,  if  not  a  bankrupt,  either  a  partial  interest  with  limited  by 
her  or  a  separate  one,  may  be  limited  to  her  husband  f^^^^  ^^" 
until  he  become  a  bankrupt,  or  insolvent,  and  from  riage  ex- 
either  event  to  the  wife's  separate  use  for  life,  and  after  P^^^fsly  with 

^  ,  a  view  to 

her  death  to  the  children  of  the  marriage  (e).     In  such  husbaud's 
a  case  the  subsequent  creditors  of  the  husband  cannot  bankruptcy, 

so  as  to  de^ 

be  considered  as  defrauded,  because  the  wife  whilst  terminehis 

interest  iu  it. 


(tf)   I  Atk.  1J6.         (A)  See  Staines  V.  Planck,  8  Term.  Rep.  389. 
(c)  1  Scho.  and  Le  Froy,  48-  (rf)  See  also  Ex  parte  Oxley, 

1  Ball  and  B.  257,  and  Ex  parte  Taaffe,  I  Glyn.  and  J.  J 10. 
(e)  Ex  parte  Cooke,  8  Ves.  35  G.  See  the  form  of  a  settlement 
containing  such  a  limitation  in  Append.  No.  12. 
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'  single  dealt  only  with  her  own  property  in  contempla- 
tion of  the  marriage,  and  she  was  at  liberty  to  settle  it 
in  such  manner  and  upon  such  terms  as  she  and  her 
intended  husband  pleased.  There  is  nothing  improper 
in  her  or  her  friends  providing  against  the  insolvency 
of  the  husband,  and  stipulating  for  a  return  of  her  own 
property  for  the  support  of  herself  and  family  in  the 
event  of  such  insolvency,  by  which  he  is  rendered  in- 
capable of  performing  that  duty  out  of  his  own.  The 
first  authority  upon  this  subject  was  Loclcyer  v.  Sa- 
vage (a),  which  has  ever  since  been  followed ;  and  in 
ex  parte  Cook,  after  stated,  Lord  Eldon  said  that  this 
doctrine  ought  to  be  considered  as  now  settled. 

In  ex  parte  Hinton  (6),  Fitz  the  husband  became 
bankrupt  in  1805,  and  in  1794  by  settlement  before 
his  mamage  with  Elizabeth  Randall^  5^01.  (her  pro- 
perty) was  assigned  to  the  petitioner,  her  trustee, 
with  power  to  lend  the  money  to  the  husband,  and  to 
whom  500/.,  part  of  it,  was  advanced  upon  his  bond, 
dated  in  June  1794,  to  be  repaid  on  the  18th  of  D^- 
cember  then  next.  The  settlement  recited  the  bond, 
and  declared  that  if  the  marriage  took  effect  the  bond 
and  money  should  be  in  trust,  that  the  trustees  (of 
whom  the  petitioner  was  the  survivor)  should,  when 
they  thought  proper,  recover  and  receive  the  principal 
sum,  and  pay  the  interest  to  the  husband  for  life,  {f  he 
so  long  continued  solvent ;  but  if  he  became  a  bank^ 
ruptf  then  to  pay  the  interest  to  the  wife,  if  she  sur- 
vived him,  for  life,  for  her  separate  use^  and  to  her 
separate  receipt,  as  if  she  were  hjeme  sole  ;  but  if  she 
were  then  dead,  then  to  permit  the  500/.  to  be  enjoyed 
by  the  cliildren  of  the  marriage,  but  if  no  children  who 
attained  twenty-one,  then  the  bankrupt  was  to  be  in- 
titled  to  it  absolutely.  The  wife  died  leaving  one 
child^  and  to  prove  this  debt  was  the  prayer  of  the 


(a)  2  Stra.  947.  (*)  14  Ves.  598. 
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petition.  And  Lord  Eldon  said,  that  upon  the  au- 
thority of  the  case  in  Strange  (a),  which  had  been 
followed  by  Lord  ThurloWf  the  trustee  was  intitled  to 
prove  this  debt  upon  the  distinction  that  this  money 
was  part  of  the  wife's  property,  not  the  bankrupt's. 
That  the  case  in  Strange  was  also  an  authority  that 
money  (the  wife's  property)  might  be  limited  upon  the 
bankruptcy  of  the  husband.  That  the  articles  being 
before  marriage,  the  wife  was  a  purchaser  for  herself 
and  the  issue,  who  could  have  no  remedy  against  the 
trustee. 

So,  also,  in  ex  parte  Cooke  (6),  the  wife,  amongst 
other  property,  being  possessed  of  10,000/.,  it  was 
agreed,  by  articles  of  settlement  before  marriage,  that 
the  sum  should  be  vested  in  trustees  to  pay  to  her  se- 
parate use  900L  a  year,  and  the  surplus  dividends  to 
the  husband,  untit  he  should  become  bankrupt  or  in- 
solvent^  and  then  in  trust  for  her  separate  use,  and 
after  her  death  for  the  children  of  the  marriage ;  but 
if  there  were  none,  then  the  principal  was  to  belong 
to  the  survivor  of  husband  and  wife.  And  it  was 
further  agreed,  that  the  residue  of  the  wife's  personal 
estate  should  be  paid  to  her  husband,  if  living  when 
she  attained  21,  in  right  of  marriage,  he  first  executing 
a  bond,  which  he  covenanted  to  do,  in  the  penalty  of 
10,000/.,  conditioned  to  pay  5000/.  at  the  end  of  six 
months  from  the  date  of  the  bond.  And  it  was  de- 
clared that  the  bond  should  be  to  the  intent  only,  that 
in  case  the  husband  should  become  bankrupt  or  in- 
solvent, or  if  he  should  at  his  death  be  insolvent,  then 
the  trustees  should  forthwith  put  the  bond  in  force, 
and  be  possessed  of  the  money  upon  the  same  trusts  as 
were  declared  of  the  10,000/.,  except  that  the  husband 
should  not  be  intitled  to  the  interest  for  life  if  he  sur- 
vived his  wife,  but  that  the  principal  should  go  upon 


(a)  Lockyer  ▼.  Savage>  2  Stra.  947.  (h)  8  Vc8.  354. 
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her  death,  aa  it  would  have  done  on  both  their  deaths ; 
and  that  no  suit  should  be  instituted  on  the  bond* 
except  the  husband  became  bankrupt  or  insolvent; 
also,  that  if  he  died  without  having  become  a  bank- 
rupt, &c.  the  bond  should  be  delivered  up,  and  the 
5000/.  considered  part  of  his  personal  estate.  The 
marriage  took  effect,  and  the  wife  attained  21,  and 
performed  her  part  of  the  articles.  The  trustees 
proved  under  the  commission  the  10,000/.,  which,  with 
5000/.,  the  produce  from  the  sale  of  part  of  her  real 
estate,  and  the  whole  residue  of  her  personal  estatCi 
had  been  received  by  her  husband.  And  the  question 
was,  whether  the  bond  debt  of  5000/.  could  also  be 
proved  ?  And  Lord  Eldon  determined,  that  the  wife 
was  intitled  to  prove  it,  if  not  for  that  sum,  yet  for  so 
much  of  the  residue  of  the  value  of  the  real  and  per- 
sonal estate  beyond  10,000/.,  as  might  constitute  any 
fmrt  of  that  5000/.  His  Lordship  said,  that  whatever 
iniaccuracy  there  might  be  in  that,  the  present  was  a 
settlement  resting  in  covenant  and  articles.  The  mar- 
riage was  upon  an  agreement  to  be  carried  into  exe- 
cution by  future  acts ;  so  that  if  there  were  any  mode 
of  sufficiently  providing  against  bankruptcy,  the  Court 
ought  substantially  to  provide  i^nst  it  in  the  exe- 
cution of  such  an  article. 
Jurisdiction  It  appears  from  the  authorities  before  stated,  that 
execute  L-  although  the  wife  may  reserve  a  power  over  her  own 
tides,  80  as  property,  and  limit  it  by  articles  or  settlement,  so  as 
aciSnrt^hus.  *^  retake  it  to  her  separate  use,  or  when  lent  to  her 
band's  bank*  husband,  a  dividend  upon  it  in  the  event  of  his  bank- 
ruptcy, ruptcy ;  yet  that  she  cannot  eflfect  this  object  at  law 

by  accepting  a  bond^  with  a  condition  to  create  a  debt 
on  that  contingency';  the  efl^t  of  such  a  security  (ex« 
eluding  the  consideration  of  the  policy  of  the  bankrupt 
laws),  being,  as  it  presumed,  to  raise  no  debt  prior  to 
the  bankruptcy ;  none  such,  therefore,  as  a  legal  debt, 
is  capable  of  proof,  under  the  commission.  But  since 
equitable  as  weH  as  legal  demands  may  be  proved,  and 
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a  bond,  although  void  at  law,  may  be  good  in  equity  as 
evidence  of  a  contract,  if  the  husband's  bond  contain 
sufficient  to  show  an  agreement  concerning  the  wifi^s 
property  (as  in  the  next  case)  and  that  it  should  be 
settled,  in  the  event  of  her  husband's  insolvency,  upon 
herself  and  family,  a  Court  of  Equity  will  support  it 
(so  far  as  the  wife's  fortune  was  the  consideration)  in 
the  same  manner  as  we  have  seen  it  will  do  when  the 
transaction  is  by  settlement,  or  by  bond  and  settle- 
ment j  the  Court  making  no  difierence  between  the 
circumstance  of  the  specific  property  being  settled  or 
lent  to  the  husband  (^). 

Thus  in  ex  parte  Hodgson  (6),  William  Lowe^  in 
contemplation  of  his  marriage  on  the  6th  of  Aprils 
1805,  gave  his  bond  to  a  trustee  in  the  penalty  of  700/.» 
reciting  his  intended  marriage  with  Mary  Orme ;  in 
consequence  whereof,  and  of  the  property  'which  she 
was  intitled  to  under  the  will  of  her  faOier^  it  was 
agreed^  that  after  the  marriage,  in  case  of  the  insol- 
vency of  Lowe  at  any  time  during  their  several  lives, 
it  should  be  lawful  to  William  BaUey^  the  trustee  o& 
behalf  of  Mary  Onme,  to  come  in  under  any  assign- 
ment or  commission  of  bankruptcy  as  a  creditor,  and 
to  make  proof,  as  well  of  the  sum  of  500/.,  as  of  so 
much  beyond  that  sum  as  could  be  ascertained,  that 
Lowe  should  have  received  as  the  distributive  share  of 
Mary  Orme  in  the  personal  estate  of  her  father,  and 
receive  dividends,  &;c. ;  and  that  the  dividends  when 
]*eceived  should  be  paid  and  applied  to  the  only  propcir 
use  and  behalf  of  Mary  OrmCy  and  not  in  any  manner 
to  be  subject  or  liable  to  the  debts,  power,  or  control  of 
her  husband ;  and  that  Lowe,  if  his  wife  survived  him, 
should  leave  by  will,  or  give  by  settlement,  an  annuity 
of  601.  to  her  for  life ;  and  in  case  of  children,  should 


(a)  8  V«6.  357.    1  Buck,  187-  {b}  19  Vm.  20€.    Steslio 

Vi  parte  Yfrnqg,  1  Buck,  179.    3  Mad.  124. 


92  Eights  of  Wife  [Chap.  15. 

give  80  much  of  her  fortune  as  he  should  have  received, 
among  them  equally,  and  declaring  the  condition  of 
the  bond  accordingly.    Mrs.  Lawe  was  intitled  to  a 
legacy  of  500/.  under  her  father's  will,  and  to  80/.  under 
the  will  of  her  brother,  who  bequeathed  the  residue  of 
his  personal  estate  equally  among  his  sisters.     Both 
sums  were  received  by  William  Lowe.    On  the  28th 
of  Augusty  1811,  a  commission  of  bankruptcy  issued 
against  Lowe.     The  trustees  attempting  to  prove  the 
500/.  and  80/.,  a  claim  was  admitted ;  and  the  petition^ 
presented  by  the  assignees,  prayed,  that  it  might  be  ex- 
punged ;  and  Lord  Eldon  decided  that  the  80/.  could 
not  be  proved.     And  with  regard  to  the  other  sum,  he 
said,  he  never  saw  such  a  security,  it  not  providing  that 
it  should  be  forfeited  if  the  party  became  insolvent ; 
on  the  contrary,  that  it  was  a  bond  in  a  certain  sum, 
with  a  condition,  that  if  the  husband  became  insolvent, 
the  party  should  prove  and  receive  dividends  under 
any  commission  of  bankruptcy  \  that  he  looked  upon 
it  as  a  marriage  agreement^  thst  the  property  of  the 
wife,  payable  on  her  marriage,  and  to  which  she  might 
become  intitled  from  her  father,  was  what  the  husband 
was  to  have  the  use  of  until  his  bankruptcy  or  insol- 
vency.    His  Lordship  said,  that  if  the  stipulation  were 
that  the  husband  should  possess  his  wife's  estate,  subject 
to  return  it  in  case  he  became  a  bankrupt,  that  would 
{    do;  for  it  was  clear  in  that  Court,  that  her  estate 
I    might  be  limited  to  him  until  he  became  bankrupt. 
'    The  Court's  declaration  was,  that  proof  of  the  500/. 
might  be  admitted ;  although  in  form  a  bond,  it  was 
an  agreement  as  to  her  estate,  that  it  should  be  en- 
joyed by  the  husband  till  he  became  a  bankrupt,  and 
was  to  be  considered,  therefore,  as  a  limitation  of  her 
estate  uiitil  his  bankruptcy.    The  claim  of  the  80/.  was 
struck  out. 
Power  of  a         111  6X  parte   Cooke^  before  stated.  Lord  Eldon 
Com  of        alluded  to  the  power  of  a  Court  of  Equity  so  to  exe- 
OTwrt  ^set'  cute  articles,  or  an  executory  agreement,  as  consistently 
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with  the  intention  of  the  parties,  to  provide  substan- 
tially against  the  husband's  insolvency;  but  whether 
the  Court  had  such  a  power  to  alter  or  modify  a  settle- 
ment, a  deed  executed  and  complete^  and  having  no- 
thing executory  about  it,  in  order  to  effectuate  such 
intention,  seems  to  have  been  doubted  previously  to 
the  year  1810,  when,  for  the  purpose  of  settling  the 
question.  Lord  Manners^  Chancellor  of  Ireland^  con- 
sulted Lords  JEldon  and  Redesdale  upon  the  following 
case,  whether,  when  it  appeared  that  the  intention, 
upon  executing  a  settlement,  was  that  the  fortune  of 
the  wife  should  be  a  provision  for  her,  but  by  mistake 
it  was  made  to  appear  the  property  o£  the  husband,  it 
was  their  Lordship's  opinion,  that  the  deed  of  settle- 
ment could  be  so  far  corrected  to  meet  the  intention 
of  the  parties,  as  to  amend  the  mistaken  form  of  the 
deed,  and  mould  it  so  as  to  be  a  valid  settlement  ?    Both 
opinions  having  agreed  in  the  power  of  a  Court  of 
Equity  to  make  such  correction  and  alteration.  Lord 
Manners  acted  upon  them,  and  the  point  appears  to  be 
now  80  settled  (at). 

[In  a  late  case  (6),  a  marriage  settlement  recited  Lien  on 
that  the  intended  wife  was  intitled  to  freehold,  lease-  ^nyl^^ 
hold,  copyhold,  and  personal  estate,  of  the  value  of  the  husband, 
4000/.  J  and  that  upon  the  treaty  for  the  marriage,  she  ^^%d 
had  agreed  to  convey,  assign,  and  surrender,  the  free-  to  be  paid  by 
hold,  leasehold,  and  copyhold  estates  to  the  husband,  ^™  adaa'of 
in  consideration  of  which  he  had  agreed  to  pay  4000/.  that  con- 
to  the  trustees :  the  wife  then  conveyed  and  assigned  vcy""*- 
the  freeholds  and  leaseholds,  and  covenanted  to  sur- 
render the  copyholds  to  the  husband,  his  heirs,  &c. : 
the  husband  covenanted  within  six  months  to  pay 
4000/.  to  the  trustees,  to  be  settled  in  trust  for  him- 


(a)  Higginson  v.  Kelly,  1  Ball  and  Beat.  253-^256.    Ex  parte 
Vemer^  ibid.  260.    See/70«^j  chap.  8,  sec.  2.  (6)  Ex  parte 

IKdcen.  1  Buck.  115. 
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self  for  life,  and  after  his  death,  for  the  benefit  of  the 
wife  and  children  of  the  marriage.  The  copyholds 
were  not  surrendered,  and  the  money  was  not  paid : 
but  the  wife  afterwards  joined  with  the  husband  in  a 
sale  of  part  of  the  freehold  estate,  and  on  that  occasion 
levied  a  fine  of  the  whole,  declaring  the  uses  of  that 
part  to  the  purchaaer,  but  without  declaring  any  uses 
as  to  the  remainder.  She  afterwards  joined  in  another 
fine,  pursuant  to  a  covenant  in  a  trust  deed  executed 
by  the  husband :  the  trust  deed  being  an  act  of  bank* 
ruptcy,  a  commission  issued  against  the  husband.  It 
was  held  that  the  trustees  had  a  lien  upon  the  freehold 
and  copyhold  estates  remaining  unsold,  for  the  4000/., 
as  being  the  purchase-tmoney  agreed  to  be  paid  for 
tiiem,  and  that  they  might  prove  under  the  commission, 
for  so  much  as  those  estates  should  be  insufficient  to 
pay.  The  copyholds,  not  having  been  surrendered, 
were  at  law  vested  in  the  wife,  and  could  not  be  claimed 
by  the  assignees  without  performance  of  the  husband's 
covenant  (a\  The  fines  cguld  not  afiect  the  interest 
of  the  children,  and  were  inoperative  as  against  the 
wife  with  respect  to  the  lands  remaining  unsold,  no 
tuea  having  been  declared  of  the  first,  and  the  trust 
deed  leading  the  uses  of  the  second  having  become 
roid.j 


(a)  See  vol.  1,  p.  299,  and  Baseri  v.  Serra,  cited  there. 
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CHAPTER  XVI. 


THE  DISABILITIES  OF  OOVEATURE,  AND  THE 

EXCEPTIONS  TO  THEM. 

The  sufcgects  treated  of  in  this  chapter,  are 

I.  The  e:cecHtum  e/*pow«r8  hy  the  wftj  their  kinds, 
and  the  suspensi(m  and  merger  of  them. 

II.  The  surrender  of  leases  by  her  without  levying  a 
Jine. 

III.  Purchases  by  her  of  real  property  ;  her  receipt 
and  payment  of  money,  and  her  competency  to 
negotiate  or  alter  securities. 

IV.  The  husbands  liability  to  answer  for  debts  cen- 
tracted  by  his  wife  for  necessaries,  and  his  exempt 
tionsfrom  the  obiigathn  of  maintaining  fter,  and 

V.  Of  her  own  responsiKlity  in  such  cases  ;  and  of 
her  suing  and  being  sued  as  a  feme  sole ;  also  the 
peculiarities  attending  her  situation  when  a  feme 
sole  trader  of  the  City  of  London. 

« 

Tlie  disabilities  attending  marriage  are  created  by 
policy  of  law,  for  two  reasons ;  first,  to  prevent,  so  far 
as  can  be  by  human  precaution,  the  regard  which  the 
wife  is  supposed  to  entertain  fw  her  husband,  and  his 
influence  over  her,  from  stripping  her  of  all  her  pro- 
perty during  the  marriage;  and  secondly,  to  exempt 
the  husband  from  her  acts  and  engagements  to  which 
he  was  not  privy  and  consenting ;  for  if  she  (who  of 
the  two  is  reasonably  presumed  to  be  the  most  exposed 
to  imposition)  were  allowed  to  bind  the  husband  by  her 
sole  acts,  .the  consequences  might  prove  ruinous  to  both 
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DiBtinction 
when  a  deed 
as  an  escrow 
is  delivered 
by  a  woman 
oefore,  and 
vrhoi  after 
marriage. 


Wife  joining 
in  a  fine  or 
recovery, 
is  bound  by 
the  deed 
leading  or 
declaring  the 
uses,  though 
no  party  to 
it. 


of  them  and  their  family*     Upon  this  principle  it  is  (as 
before  appears)  (ja\  that  the  wife  is  not  permitted  to 
take  upon  herself  the  office  and  responsibility  of  an 
executrix  or  administratrix,  without  her  husband's  con- 
currence. The  same  principle  also  founded  this  general 
proposition,  that  the  sole  deeds  of  married  women  are 
void  (J)).    If,  therefore,  a  married  woman  execute  and 
deliver  a  deed  to  a  person  as  an  escrow^  and  the  hus- 
band die,  and  then  the  grantee  perform  the  condition 
upon  which  the  person  to  whom  the  deed  was  delivered 
gives  it  to  the  grantee  as  the  woman's  deed,  it  is 
void  (c) ;  and  for  this  reason,  because  the  instrument 
receives  its  inception  from  the  first  delivery,  and  its 
completion  upon  performance  of  the  condition ;  and 
the  second  delivery  is  merely  the  execution  and  con- 
summation of  the  first  (d\  so  that  the  grantor  or  donor 
being  under  the  disability  of  coverture  at  the  time  of 
tYie  Jirst  delivery  of  the  deed,  the  subsequent  death  of 
the  husband,  before  the  compliance  of  the  grantee  or 
donee  with  the  terms  of  it,  will  not  remedy  the  original 
defect ;  but  if  the  wife  had  been  single  at  the  period  of 
the  first  delivery,  and  afterwards,  but  before  the  grantee 
or  donee  complied  with  the  conditions  upon  which  it 
was  to  be  his  deed,  she  took  a  husband,  the  marriage 
would  not  defeat  the  deed  \  for  the  instrument  com- 
mencing in  effect  from  Xhejirst  delivery  amounted  by 
relation  to  the  deed  of  2ifeme  sole  {t\ 

Except  by  fine  or  recovery  (as  has  been  noticed  in  a 
former  part  of  this  work)  (/),  a  married  woman  is  not 
allowed,  by  the  general  common  law,  to  part  with  or 
incumber  her  own  freehold  estates,  nor  to  give  up  any 
interest  which  she  has  in  her  husband's  real  property. 
And  although  the  wife  is  in  most  cases  a  necessary 


(fl)  VcL  L  p.  188.  {b)  Perk.  sect.  6. 

(rf)  6  Rep.  84  *.     1  Ves.  jun.  275. 
(/)  Vol.  i.  p.  139, 


(c)  Perk.  sect.  11. 
{e)  Perk.  sect.  9. 
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party  to  the  instrument  affecting  her  estate,  yet  if  she 
join  with  her  husband  in  levying  a  fine,  or  suffering  a 
recovery  (a),  and  be  no  party  to  the  instrument  de- 
claring or  leading  the  uses,  she  will  nevertheless  be 
bound.  One  of  the  points  decided  in  Beckwith*% 
case  (hi)  was  to  the  above  effect ;  viz.  that  if  husband 
and  wife  levy  a  fine  of  real  estate,  the  property  of  the 
wife,  and  the  husband  alone  declare  the  uses,  the  de- 
claration will  bind  the  wife  if  her  dissent  do  not 
appear ;  for  it  will  be  inferred,  that  when  she  joined 
with  her  husband  in  the  fine,  she  also  agreed  with  him 
in  declaring  the  uses  of  it. 

I.  It  seems  to  be  a  natural   deduction  from  the  As  to  execa- 
principles  upon  which  the  disabilities  of  fcoverture  are  v^^^^^^^^' 
founded,  that  those  cases  must  be  excepted  out  of  the  real  estates 
seneral  rule,  in  which  the  interests  of  the  husband  and  ^^,^  ^^ 

./.  -11  nri         111  affect  her  in- 

wife  are  not  m  the  least  affected  by  her  separate  acts,     terest. 

She  may,  therefore,  execute  a  mere  authority^ 
whether  it  be  given  before  or  after  marriage,  for  that 
has  no  operation  upon  any  interests  belonging  either 
to  herself  or  to  her  husband,  and  she  is  no  more  than 

■ 

the  instrument  of  another  person ;  so  that  a  power 
given  to  her  to  convey  another's  estate,  may  be  executed 

by  her  without  her  husband's  concurrence,  and  even  in  Husband's 

his  favour  (c)  ;  or  he  may  join  with  her  in  the  execu-  concurrence 

tion  of  a  power  given  to  her  (rf),  unless  the  power  re-  ^n^^^ss^^y,' 

quire  her  execution  of  it  dum  sola  (e).    In  the  exercise  j^a  the  wife 

of  this  authority,  the  wife,  as  sijeme  solcy  may  do  every  alone  "  co™- 

necessary  act ;  for  whatever  she  is  obliged  to  do,  will  ^  n^ce^ary 

be  considered,  not  as  her  own,  but  as  the  acts  of  her  acts  for  exe- 
cuting the 

•    .  powers. 

^^^— ^""— ■"— ■^-^■^■^■^■""^^'^'■^^■•^■■"^^""^•— ■■■^"^— "^"^^^'"^^■"^"^"■"'"^""^^■"■^""'"■"""^"•^^■■■'^^"■^^ 

(a)  Lusher  t.  Bambong,  Dy.  290,  a.  {&)  2  Rep.  57.     See 

also  Swanton  ▼.  Raven,  3  Atk.  105.  Ante,  vol.  i.  p.  140.  (c)  2 

Ves.  sen.  610.  (d)  Bayley  v.  Warburton,  2  Com.  494,  496. 

Tomlinson  v.  Dighton,  1  P.  Will.  149.  (t)  The  Marquis  of 

Antrim  v.  the  Duke  of  Buckingham/  1  Eq.  Ca.  Abr.  843,  pi.  4.  1 
Ch,  Ca.  17.  2  Freem.  168,  cited  from  the  R^^strar's  Book,  B.  16C2j 
fb.  377,  in  Bridgman's  Judgments^  by  Bannister^  p.  G17. 
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principal ;  and  when  such  power  is  given  to  her  dum 
sola,  or  when  married,  a  subsequent  marriage  will  not 
suspend  it  (a). 

When  both  an  interest  and  an  authority  pass  to  the 
wife,  if  the  authority  be  collateral  to,  and  do  not  flow 
from  the  interest,  she  may  execute  the  authority  alone, 
because  the  interest  and  the  authority  are  distinct,  and 
to  be  considered  the  same  as  if  they  were  in  different 
persons.  As  instances  of  the  above  several  propositions. 

If  lands  be  given  to  a  woman  whilst  single,  who 
afterwards  marries,  or  during  her  marriage,  upon  con- 
dition to  sell  or  to  convey  them  to  another  person,  she 
alone  may  perform  the  condition  (6).  The  law  is  the 
same  of  a  power  as  before  mentioned ;  so  that  if  under 
a  deed  or  will  the  wife  take  as  tenant  for  life,  with  a  ge- 
neral power  of  appointing  the  fee,  she  may  make  the  ap- 
pointment alone,  for  neither  she  nor  her  husband  ha^ 
any  beneficial  interest  in  the  inheritance,  and  the 
appointee  takes  the  estate  under  the  deed  or  will  (cX 
Again, 

If  the  wife  be  tenant  for  life,  with  remainder  to 
such  uses  as  she  shall  appoint,  uid  in  default  of  ap- 
pointment, to  herself  in  fee,  she  alone  may  by  appoint- 
ment defeat  her  own  remainder ;  but  she  cannot,  by 
an  instrumeat  independent  of  her  power,  convey  away 
her  remainder  without  the  concurrence  of  her  hlisband 
in  a  fine  or  recovery  ((/).  Upon  the  same  princii^e,  if 
she  be  tenant  for  life,  with  a  power  of  leasing,  she  aloTie 
may  exercise  the  power  (e),  but  she  cannot,  without  a 
fine,  grant  such  a  lease  or  leases,  if  she  have  not  resort 
to  the  execution  of  her  power. 

Suppose  the  wife  to  be  under  age,  she  may  never- 


(a)  Burnett  v.  Mann,  1  Ves.  aieu.  J56.  (&)  2  RolLRep.  68. 

Br.  Cui  in  vitd,  pi.  15>  and  Dev.  pi.  12.  (c)  Daniel  v.  Upton, 

Noy's  R«p.  80.    1  Sir  W.  Jones,  137.     1  P.  Will.  149.        (d)  2 
Ves.  sen.  191.  (e)  Sec  2  Com.  Rep.  496. 
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theless  execute  a  mere  power  that  does  Aot  affect  her 
interest:  to  this  effect  Lord  Hardwkke  expressed 
himself  in  Hearte  v.  Greenbanke  (a) ;  "  When  an 
infant,"  said  his  Lordship,  '*  is  a  mere  instrument  or 
conduit  pipe,  and  his  interest  is  not  concerned,  he 
may  execute  the  power  delegated  to  him.  Before  the 
statute  of  useSt  the  power  was  over  the  use ;  therefore, 
ail  things  necessary  to  be  done  over  legal  estates  were 
done  by  way  of  conditions,  and  this  was  the  method  of 
exercising  an  authority  over  the  legal  estate;  and  at 
law  an  infant  might  perform  a  condition  where  it  was 
for  his  benefit.'^  But  it  seems  that  no  power,  except 
that  of  the  l^slature,  can  enable  an  infant  to  part  with 
any  interest  which  it  has  in  freehold  property. 

With  respect  to  the  extinction  of  powers,-  their  sus- 
pension and  merger,  the  following  propositions  appear 
to  be  authorised  by  the  cases,  and  are  necessary  to  be 
adverted  to,  as  applying  to  powers  granted  to  the  wife, 
or  to  her  and  her  husband. 

When  the  person  to  whom  the  power  is  given  takes  of  powers 
no  interest  in  the  estate,  nor  had  any  at  the  time  when  collateral. 
the  power  was  created,  the  power  is  termed  collateral 
to  the  estate ;  and  neither  the  owner  of  the  lands,*  nor 
the  donee  of  the  power,  can  by  fine,  feoffment,  re- 
covery,  or  otherwise,  destroy  such  power. 

Accordingly,  if  husband  or  wife  have  a  power  to  sell 
the  estate  of  B,  or  to  revoke  the  uses  which  had  been 
declared  of  it ;  the  power  may  be  executed,  although 
the  owner  of  the  estate,  or  the  donees  of  the  power, 
had  previously  levied  a  fine,  or  suffered  a  recovery  of 
the  lands,  because  the  power  is  quite  distinct  from  and 
independent  of  the  estate  (/i). 

When  the  grantee  of  the  power  takes  an  interest  in  Of  powers 

in  gross. 


(tf)  3  Atk.  710.    See  Grange  v.  Tiving,  Bridgman's  Judgments/ 
by  Baimister^  p.  106.  (Ji)  Willi^v.  Shorral,  1  Atk.  474.   Ca. 

Litt.  265  b,    Digges'  case,  1  Rep.  ]  74. 
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the  property,  as  for  life,  with  authority  to  appoint  the 
estate  after  his  or  her  death  among  such  of  the  children 
of  jB  as  he  or  she  may  think  proper,  or  to  create  a 
term  to  raise  portions  for  younger  children,  or  to  join- 
ture a  wife  after  his  death,  &c.  these  powers  are  called 
powers  in  gross,  and  do  not  affect  the  interest  of  the 
tenant  for  life,  nor  arise  out  of  it,  so  that  they  may  be 
exercised  although  the  appointor  previously  part  with: 
such  interest  for  life  by  lease  and  release,  or  other  con- 
veyance, which  from  their .  natures  do  not  destroy  or 
displace  the  whole  of  the  old  estate  and  all  its  in- 
cidents (a)  i  but  it  is  presumed  that  if  the  grantee  make 
a  feoflTm^nt,  levy  a  fine,  or  suffer  a  recovery,  previously 
to  the  execution  of  such  powers,  those  acts  will  destroy 
them  (b) ;  and  that  a  release,  properly  framed  for  the 
purpose,  will  have  the  same  effect  (c).  But  iAie  accept-' 
ance  of  a  feofiment  by  tenant  for  life  will  not  extinguish 
any  of  these  powers,  for  they  were  not  in  the  feoffor 
to  destroy ;  and  if  an  appointment  be  made  after  such 
acceptance,  the  estate  created  by  the  power  will  be  reduced 
upon  the  entry  of  the  person  in  remainder  (g?).  Also  if  the 
execution  of  the  power  be  made  by  deed  and  fine,  the 
fine  will  not  extinguish  it,  for  the  deed  and  the  fine  will 
be  considered  as  one  transaction  and  assurance,  and 
operate  as  an  execution  of  the .  power  (e).  And  it  is 
immaterial  whether  the  deed  be  prior  or  subsequent  to 
the  time  when  the  fine  was  levied  (/*). 

Another  instance  of  a  power  in  gross  is  where  the 
settlor,  at  the  time  of  creating  the  power,  reserves  to 


(a)  Edwards  y.  Slater,  Hard.  410.    Phitton's  case,  cited  Hard. 
412.  {b)  Saville  v.  Blackct,  1  P.  WiU.  777.    King  v.  Mel- 

ling,  1  Ventr.  ^25.     Edwards  v.  Slater,  Hard.  410.     See  Smith  r. 
Death,  5  Madd.  373.    Jesson  v.  Wright,  2  Bligh,  1.  {c)  Al- 

bany's case,  ]  Rep.  110  6.     2  Atk.  567.  (d)  Hard.  417. 

(c)  Thomlinson  v.  Dighton,  10  Mod.  71-  (/)  Wigson  t.  - 

Garret,  2  Lev.  149.     Raym.  239.     1  Ventr.  278.  S.  C    Herring 
V.  Brown,  2  Show.  185. 
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himself  an  authority  to  revoke  all  the  uses,  and  takes 
no  other  interest  in  the  estate.  If  he  levy  a  fine  to 
the  tenant  for  life,  the  power  will  be  released  and 
extinguished  (a).  * 

*  If  an  estate  for  life  be  limited  to  a  stranger,  with  a  Of  powers 
power  of  Invocation,  or  a  power  to  grant  lea^s  in  pos-'  •PPJ^" 
session,  or  to  make  an  immediate  charge  upon  the  pro- 
perty, such  powers  are  denominated  appendant  or  ap^ 
purtenantj  because  they  append  or  belong  to  the  par- 
ticular estate  for  life,  and  operate  upon  or  in  respect  of 
it.  Whatever,  therefore,  affects  the  estate  for  life  must 
also  affect  such  powers ;  so  that  when  the  power  is  to 
revoke  the  uses,  but  instead  of  doing  so,  the  tenant  for 
Kfe  creates  a  charge,  lease,  &c. ;  such  acts,  although  not 
an  execution  of  the  power,  will  take  effect  out  of  his 
interest  fof  life ;  and  he  will  not  be  permitted  to  defeat 
them  by  an  execution  of  his  power,  but  subject  to  them 
he  may  execute  it  (b).  And  if  he,  by  any  means,  part 
with  his  whole  estate,  the  power  will  be  destroyed,  for 
the  interest  must  share  in  the  fate  of  the  principal  (c)  ; 
so  that  a  conveyance  by  tenant  for  life  of  his  estate,  to 
which  is  annexed  a  power  of  leasing  in  possession,  or  a  ' 
conveyance  or  disposition  of  it  by  operation  of  law,  as 
in  the  case  of  bankruptcy,  &c.  will  extinguish  such- 
power  (rf).  But  in  Ren  v.  Bulkeley(e\  the  Court 
held  that  the  conveyance  of  the  life-estate  to  a  trustee 
and  his  heirs  upon  trust  to  apply  the  profits  in  payment 


(a)  Bird  v.  Christoplier,  Sty.  389.  (ft)  Ooodright  v.  Cator, 

i>ougl.477.  Yelland  y.  Ficklis,  Moor's  Rep.  788.  Doe  v.  Britain, 
2  Bam.  and  Aid.  93.  (c)  But  tLe  power  is  not  destroyed  by 

a  fine,  levied  for  tlie  purpose  of  affecting  limitations  subsequent  to 
the  estate  to  which  the  power  is  appendant,  and  declared  to  enure 
in  confirmation  of  the  previous  uses.  £arl  of  Jersey  v.  Deane,  5 
Bam*  and  Aid.  569*  See  Rc^r  v.  Halifax,  8  Taunt.  845.  Sugden 
on  Powers,  641,  3d  ed.  (d)  Cooke  v.  Bromehill,  Noy,  Q6. 

Loflt.  71.  {e)  Dougl.  292.  Sed  vide  Vincent  v.  Ennys,  3  Vin. 
Abr.  432,  pi.  10. 
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of  au  annuity  to  Bj  whilst  the  tenant  for  life  lived»  and 
the  surplus  to  himself,  was  not  an  extinguishment  of 
the  power.  This  case  is  a  legal  decision  upon  an 
equitable  principle,  viz.  that  although  the  whole  legal 
estate  for  life  was  transferred,  yet  as  it  was  so,  for  the 
purpose  only  of  letting  in  a  particular  charge,  it  should 
not  have  the  legal  effect  of  extinguishing  the  power. . 
But  however  just  this  decision  might  b^  in  a  Court  of 
Equity,  it  seems  difficult  to  support  it  in  a  Court  of 
Law  (a). 

Another  instance  of  a  power  appendant  is  when  the 
inheritance  is  limited  to  ^  in  default,  and  until  the 
execution  of  a  power  given  to  him  to  appoint  the  fea 
to  such  uses  as  he  may  think  proper.  If,  therefore,  A 
convey  away  his  interest,  the  power  will  be  gone^  be«- 
cause  be  having  the  ultimate  limitation  in  fe^  vested  in 
him  subject  to  the  power,  and  being  at  liberty  either 
to  dispose  of  it  by  appointment,  or  as  owner  of  the  fee^ 
if  he  chose  the  latter  he  cannot  afterwards  execute  the 
former ;  and  if  the  conveyance  be  by  fine  or  recovery, 
the  power  becomes  extinct  by  the  effect  of  those  acts  (&)• 
But  when  the  ultimate  limitation  in  fee  is  not  executed 
in  ^,  as  where  his  estate  for  life  is  legal,  and  the  power 
is  to  appoint  to  uses,  and  the  estate  subject  to  the  power 
is  vested  in  trustees  upon  trust  for  his  right  heirs; 
there,  as  the  heir  must  take  the  ultimate  limitation  aA 
a  purchaser,  A  can  only  defeat  it  by  a  due  execution  of 
his  powefj  and  if  he  part  with  or  destroy  his  estate  for 
life,  the  power  will  be  extinguished  (c). 
Merger.  Great  difference  of  opinion  has  prevailed  upon  the 

merger  of  the  power  when  the  fee  subject  to  it  ww 
limited  to  the  donee  of  such  power.  Some  of  the  cases 
have  determined  that  the  power  merged  in  the  fee  (d) ; 


i>  ■  J  ^ 


(a)  See  vol.  i.  p.  136.  (b)  Penn  v.  Peaooek>  Forrest,  41. 

(c)  Parked  v.  While,  1 1  Ves.  jun,  209.  (d)  Cross  v.  HiidsoB, 

3  Bro.  C.  C.  30.    GoodlU  v.  Brigham,  1  Bos.  and  Pull.  192. 
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white  others  that  the  fee  vested  in  the  donee  sub  modOf 
viz.  subject  to  be  devested  upon  a  due  execution  of  the 
power;  and  this  appears  to  be  the  right  determina^ 
tion  (a).  The  ground  of  the  former  opinion  was  that 
the  power  and  the  fee  could  not  subsist  together  in  the 
same  person.  The  principle  of  the  latter  cases  is^  that 
there  is  no  impropriety  in  holding  that  the  power  and 
the  fee  may  remain  distinct,  for  that  a  power  being  an 
authority  to  be  exercised  through  the  medium  of  the 
statute  of  uses,  when  it  is  executed,  the  appointee 
takes  under  the  instrument  creating  such  power,  as  if 
he  had  been  originally  named  in  it,  and  not  under  the 
appointor  to  whom  in  default  of  appointment  the  fee  is 
limited ;  but  supposing  the  power  not  to  be  executed^ 
the  person  claiming  the  fee  limited  to  the  donee  of  the 
power  in  default  of  his  appointment,  either  by  convey- 
ance from  him  or  as  his  hdr,  derives  all  title  to  it  from 
such  donee,  as  to  the  inheritance  i>£  any  other  estate 
which  belonged  to  him.  It  appears,  therefore,  that 
the  power  and  the  fee  may  well  subsist  together  with- 
out being  merged.  This  distinction  is  exemplified  by 
Lord  Eldon  in  MaundreU  v.  MaundreU  (b).  *^  When 
(said  his  Lordship)  a  vendor  recites  his  pow^,  exe- 
cutes it,  and  conveys  by  feoffioaent  bargain  and  sale,  or 
lease  and  release,  he  professes  both  to  execute  bis 
power  and  pass  his  interest.  Suppose  the  lease  for  a 
year  was  not  executed,  having  been  forgotten,  or  it 
bad  not  a  proper  stamp,  the  release  would  have  no 
operation,  but  the  execution  of  the  power  would  have 
limited  an  use  to  the  persons  named,  and  the  use  would 
ingraft  itself  upon  what  Mr,  Booth  calls  scintillajuris 
m  the  releasees ;  and  the  persons  named  in  the  exe- 


(a)  Clere'8  case^  6  Rep.  17  A-  Cox  v.  Chamberlain^  4  Ves.  jon. 
6S I .  Roach  v.  Wadham,  6  East.  289.  Mauadrell  ▼•  Mauiidfell^ 
JO  Ves.  jun.  246.    Ray  v.  Fmig.  cited  ante,  vol.  i.  p.  366. 

(4)  10  Vea.  255. 
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cution  of  the  power  would  have  taken  precisely  as  if 
they  had  been  persons  to  whom  uses  were  limited  in 
the  original  deed.  Take  the  ordinary  case  of  a  mar- 
riage settlement,  with  a  power  to  the  tenants  for  life  of 
leasing  during  minority.  A  power  in  the  tenant  for 
life  to  lease  for  twenty-one  years  is  almost  as  incon- 
sistent with  his  interest  as  a  power  to  limit  the  fee 
with  that  of  tenant  in  fee.  But  when  the  tenant  for 
life  executes  the  power,  the  effect  is  not  technically 
making  a  lease,  but  that  lessee  stands  precisely  in  the 
same  relation  to  all  the  persons  named  in  the  first  set- 
tlement, as  if  that  settlement  had  contained  a  limitation 
to  his  use  for  twenty-one  years  antecedent  to  the  life 
estate  and  the  subsequent  limitations." 

If,  therefore,  an  estate  were  given  to  a  married 
woman  in  fee  with  a  power,  annexed  to  or  preceding 
such  limitation  (a),  to  dispose  of  the  fee  as  9k  feme  sok, 
such  power  would  be  valid,  and  upon  the  execution  of 
it  the  fee  which  till  appointment  vested  in  her  would 
be  devested  (i). 

[In  a  late  case  (c),  a  question  was  raised,  whether  a 
married  woman  having  a  power  of  appointment  over 
real  estate,  to  be  exercised  by  deed  attested  by  two 
witnesses,  could  be  compelled  to  exercise  it  in  favour 
of  a  person  to  whom  she  and  her  husband  had  agreed 
to  sell.  The  Master  of  the  Rolls  expressed  an  opinion 
that  a  specific  performance  of  her  agreement  could  not 
be  compelled :  she  wa^  relieved  from  the  disability  of 
coverture  to  the  extent  of  enabling  her  to  appoint  by 
an  instrument  executed  with  the  required  formalities  : 
without  them  it  was  only  the  agreement  of  a  married 
woman,  and  as  such  invalid.]] 

II.  The  like  principle  which  induced  the  legislature 


(a)  4  Term.  Rep.  177-  (i)  Abbot  ▼.  Burton,  11  Mod.  181. 

And  see  further  upon  Powers,  chap.  19.  (c)  Martin  v. 

Mitchell,  2  Jac.  and  Walk.  413.    See  1  Bro.  C  C.  21. 
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to  interfere  and  authorise  the  granting  of  leases  of  the 
wife's  estate  for  three  lives  or  twenty-one  years  (and 
before  considered  (^z)  ),  has  influenced  the  same  power 
to  remove  the  disability  of  coverture  in  instances  when 
the  wife  is  seised  or  possessed  of  leasehold  property  for 
lives  or  for  years,  so  as  to  enable  her,  or  any  other 
person  on  her  behalf,  to  surrender  the  old  and  take 
new  leases,  without  the  expense  of  levying  a  fine.  In 
order  to  effect  these  purposes  it  is  enacted  by  statute 
29  George  2  (6),  that  in  all  cases  where  a  married 
woman  was,  or  should  become  intitled  to,  or  interested 
in,'  any  lease  or  leases  for  life  or  lives,  or  for  years  de- 
terminable upon  a  life  or  lives,  or  for  years  absolutely, 
she,  or  any  person  or  persons  on  her  behalf,  might 
apply  to  the  Courts  of  Chancery  or  Exchequer,  or  to 
the  other  Courts  of  Equity  in  England,  or  of  Great 
Session  of  the  Principality  of  Wales,  by  petition  or 
motion ;  and  that,  by  the  order  and  direction  of  any 
of  those  Courts,  she  might  by  deed  only,  without 
levying  a  fine,  surrender  such  lease  or  leases,  and  ac- 
cept and  take  in  her  own  name,  and  for  her  own  benefit, 
a  new  lease  or  leases  during .  such  number  of  lives,,  or 
for  such  number  of  years  determinable,  upon  lives,  or 
for  such  number  of  years  as  were  mentioned  in  the 
lease  or  Jeases  surrendered  at  the  making  thereof  re- 
spectively, or  otherwise  as  those  Courts  should  direct. 
And  the  act  declared  that  the  fines  for  renewal,  and 
the  incidental  charges  should,  unless  otherwise  paid  or 
secured,  be,  together  with  interest,  a  charge  upon  the 
leasehold  premises,  for  the  use  and  benefit,  of  the  per- 
sons advancing  the  same ;  and  that  the  renewed  leases 
should  operate  and  be  to  the  same  uses,  and  be  liable 
to  the  same  trusts,  charges,  incumbrances,  dispositions, 
devises,  and  conditions  as  the  surrendered  leases.  And  . 
it  was  also  declared  that  every  such  surrender,  and  the 


(«)  Vol.  i.  p.  95.  (b)  Chapter  31. 
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As  to  pur- 
chaseB  by 
wifeofjreal 
property. 


Their 
liditv  de- 
penos  upon 
huslMmas 
assent  or 
dissent. 


Wife  may 
avoid  the 

Snrchases  by 
issent  after 
his  death, 
or  may  con- 
firm them. 


Wife's  re- 
ceipt and 
payment  of 
money,  void 
against  her 
husband,  un- 
less she  act  ' 
under  his 
vuthority. 


leases  granted  therettpoii»  should  be  as  legal  and  valid, 
as  if  such  surrender  had  been  made  by  or  on  behalf  of 
a  person  unmarried  {a). 

III.  So  jealous  is  the  law  lest  the  wife  by  any  act 
^u)d  opeasion  injury  to  her  husband,  that  it  disables 
her  from  binding  him  without  his  privity  and  concur* 
renoe  with  any  contract  and  its  consequences.  If, 
therefore,  she  purchase  an  estate  without  her  husband's 
knowledge,  and  he  afterwards  disagree  to  it,  he  may 
recover  the  purchase  money  from  the  vendor  in  an 
action  of  tn/oer  (h)  ;  but  his  assent  to  the  transaction 
will  confirm  it  so  far  as  he  is  interested ;  yet  after  his 
death,  if  the  wife  survive  him,  or  if  she  make  no  elec^ 
tion,  and  die  before  him,  her  heirs  may  disaffirm  the 
purchase }  so  that  her  right  of  election  is  transmissible 
to  the  persons  or  person  claiming  by  descent  from  her : 
and  it  must  be  noticed,  that  the  wife  is  a  person  by  law 
enabled  either  to  purchase  or  to  acc^t  an  estate; 
ther^re,  subject  to  the  approval  or  disagreement  of 
her  husband,  it  vests  in  her  in  the  mean  time  (c).  Upon 
the  same  principle,  if  the  husband  make  an  exchange 
of  his  wife's  lands,  she  or  her  heirs  may  avoid  it  after 
his  decease  ((/).  Her  election  in  regard  to  leases,  &c. 
granted  of  her  estate,  has  been  noticed  in  a  former 
part  of  tUs  work  (e) ;  and  if  the  wife,  after  her  hiui. 
band's  death,  enter  upon  the  estate  made  to  her  during 
the  marriage^  and  take  the  profits,  that  will  be  an 
assent  and  confirmation  (/ ). 

The  same  reason,  which  induces  the  law  not  to  allow 
the  wife  to  aflfect  her  husband  by  the  purchase  of  lands 
without  his  consent,  occasions  also  her  incapacity  to 
reeeive  or  dispose  of  money  without  his  concurrence. 


^•^'n^r'r 


^iw»*"^ 


(a)  See  the  form  of  such  a  surrender  in  Append.  Na  13. 
(&)  Oxanby  v.  Allea^  1  LdL  Ra7nL.Rep.224.  Comberb.  450,  S.  C 
(c)  Co.  litt  3.  {d)  €0.  Litt.  51.    1  Roll.  Abr.  81 1. 

(e)  Vol.  i  p.  91.  (/)  3  Rep.  26  a. 
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Accordittglj,  payment  of  a  legacy  bequeathed  to  her 
genially,  and  not  given  to  her  separate  use,  will  be  a 
void  payment  as  to  her  husband  (a) ;  and  the  law  la 
the  same  in  regard  to  rent,  money,  &c.  (b).  But  the 
wife  may  act  as  her  husband's  agent  or  attorney.  If, 
therefore,  he  authorise  her  to  receive  and  pay  money, 
or  if  she  be  accustomed  so  to  do  widi  his  pemianon 
(which  is  an  implied  authority),  he  will  be  bound  hf 
sueh  her  acts  (c). 

So,  also,  if  the  husband  desire  oaaney  to  be  lent  to  Neither  can 
his  wife,  payment  of  it  to  her  will  bind  him }  9iid  ho  ^ebt,  nor 
will  be  liable  to  make  sati^bction  to  die  ereditor  in  an  g^^  ^  ^^ 
action  of  assumpsit  (jT) ;  because  this  amounts  to  an  ^^ty!°^ 
express  contract  by  the  husband  to  pay  the  money,  and 
an  assent  that  the  wife  should  recdve  it. 

The  law,  with  the  same  view  of  protection  to  the 
husband,  as  before  noticed,  disables  his  wife,  without 
him,  to  suspend,  alter,  or  release  any  debt  made  pay- 
able to  herself  generally,  or  to  give,  indorse,  or  assign 
a  promissory  note  or  other  security* 

Thus,  in  Raxvlinson  v.  Stone  (e),  Dennison,  J.,  ^aid, 
that  if  a  note  of  hand  were  made  payable  to  a  single 
woman,  who  afterwards  married,  she  could  not  indorse 
and  assign  it ;  and  he  cited  a  case  of  Connor  v.  Mar^ 
tin  (y ),  of  which  he  had  taken  a  note :  it  was  an  action 
by  the  indorsee  of  a  promissory  note  payable  to  Susan 
Connor  or  her  order,  and  giv^i  to  her  before  marriage, 
and  which,  after  marriage,  she  indorsed  to  the  plaintiff. 
The  defendant  pleaded  that  Susan  was  manried  at  the 
time  of  nuiking  the  indorsement.  The  plaintiff  de^ 
murred,  and  the  question  was,  whether  the  plaintiff 
could  maintain  the  action  upon  the  note  indorsed  by  a 
woman  ?    The  whole  Court  were  of  opinion 


(«)  Palmer  v.  Trevor,  1  Vern.  261.  (4)  2  Wila.  3. 

Tracy  v.  Button^  Palm.  20S.  (<?)  Palm.  206.    Seaborne  v. 

Blackstone,  2  Freen^.  1 78*     (d)  Stepheason  v.  Hardy,  9  Wik.  368. 
(e)  3  ^Vils.  Rep.  5.  (  /  )  in  C.  P.  Easter,  8  Geo.  i. 
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that  the  wife  could  not  assign  the  note,  because  by  the 
act  of  law  it  became  the  sole  right  and  property  of  the 
husband. 

And  in  Brown  v.  Benson  (a),  the  defendant  and  ar 
other  person  gave  a  bond  to  the  plaintiff  (the  husban:^ 
conditioned  to  pay  to  his  wife  an  annuity  of  26/.  quar*.. 
.  terly  for  eleven  years.  The  plaintiff  being  in  embar- 
rassed circumstances,  left  this  country  shortly  after  the 
date  of  the  bond ;  and  the  obligors  having  advanced 
on  his  account  money  to  the  amount  of  25/.  5s*j  they, 
during  the  husband's  absence,  agreed  with  his  wife,  that 
she  should  give  up  five  years'  annuity,  and  consider  it 
as  paid  for  that  period  in  satisfaction  of  the  advance- 
ments; and  she  signed  a  receipt  accordingly.  The 
jury  found  that  the  advancements  were  made  for  a  debt 
of  the  plaintiff,  and  for  his  benefit.  The  question  was, 
whether  this  agreement  between  the  wife  and  the  ob- 
ligors was  binding  upon  the  husband  ?  and  the  Court 
held  in  the  negative  ;  because  the  bond  had  no  further 
operation  than  to  give  the  wife  an  authority  to  receive 
the  payments  as  they  became  due,  which  she  could  not 
transfer  nor  anticipate. 

If,  however,  the  wife  be  accustomed  to  sign  in- 
struments for  her  husband,  or  with  his  permission,  it 
seems  that  the  law  (as  before  mentioned)  will  presume 
that  she  acted  as  his  agent  in  other  similar  cases ;  and 
then  such  acts  will  bind  him  (6). 

IV.  The  law,  with  a  view  to  the  safety  of  the.  hus- 
band, further  disables  the  wife  from  making  any  per- 
sonal contract  or  incurring  any  debt  to  bind  him  with- 
out his  concurrence  or  authority  (c).  But  there  are 
exceptions  to  this  rule. 
Wifbdis-       '  1.  One  exception  arises  from  the. circumstance. of 

abled  to  con- 
tract to  bind  •  ..— ...1^-^ 

her  hnsband 

wSStyT         (^)  ^  ^'^^^  ^^^*  ^^^  Bowyer  v.  Peake,  2  Freem..215. 

See  Cotes  v.  Davis,  1  Campb.  485.  Barlow  v.  Bishop,  1  East,  434. 
(c)  Gilb-Lawof  Evid.  183.    4Lcon.42.   15  East,  60;. 
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their  cohabitation.  If,  therefore,  whilst  husband  anil- 
wife  live  together,  she  order  goods,  the  primd  facie  pre- 
sumption will  be,  that  she  did  so  as  her  husband's  authwity 
agent  or  attorney  (a) ;  and  more  particulariy  so,  if  implied. 
she  have  been  permitted  by  him  to  purchase  articles  for 
the  use  of  the  house  and  family  (6)*  Indeed,  either 
the  express  or  implied  authority  of  the  husband  (c)  is 


(a)  BbU.  N.  p.  134.  Langfort  v.  Tjler,  Salk.  1 13.  {b)  1  Sid. 
128. 

(r)  The  rule  is  thus  laid  doTm  in  a  late  case  by  Mr.  Justice. 
Bajley.  "  If  a  man  ivithout  any  justifiable  cause  turn  away  his 
wife,  he  is  bound  by  any  contract  she  may  make^  for  necessaries 
suitable  to  her  degree  and  estate.  If  the  husband  and  wife  live  to- 
gether, and  the  husband  will  not  supply  her  with  necessaries,  or  the 
means  of  obtaining  them,  then,  although  she  has  her  remedy  in  the 
Ecclesiastical  Court,  yet  she  is  still  at  liberty  to  pledge  the  credit  of 
her  husband  for  what  is  strictly  necessary  for  her  own  support. 
But  whenever  the  husband  and  wife  are  living  together,  and  he  pro- 
vides her  with  necessaries,  the  husband  is  not  bound  by  contracts  of 
the  wife  except  where  there  is  reasonable  evidence  to  show  that  the 
wife  has  made  the  contract  with  his  assent.  Etherington  v.  Parrott, 
Lord  Raym.  1006.  Cohabitation  is  presumptive  evidence  of  the  assent 
of' the  husband,  but  it  may  be  rebutted  by  contrary  evidence;  and 
when,  such  assent  is  proved,  the  wife  is  the  agent  of  the  husband 
duly  authorised."    3  Barn,  and  Cress.  635. 

Thus  the  husband's  liability  may  arise  from  his  improper  refusal 
or  neglect  to  supply  his  wife  with  necessaries,  or  from  the  contract 
having  been  made  by  the  wife  as*  his  agent. 

'In  cases  depending  on  the  first  of  these  grounds;  the  husband's 
assent  to  the  wife's  contract,  for  the  purchase  of  articles  of  necessity 
is  implied  by  a  fiction  of  law,  founded-on  his  duty  to  provide  such 
articles  for  her,  and  independent  of  any  evidence  from  which  it  can 
be  inferred  as  a  fact  that  she  had  his  authority  to  bind  him.  Hence 
he  is  not  disdiarged  from  this  liability  by  showing  that  the  contract 
was  in  fiict  made  without  his  authority  and  contrary  to  his  wishes, 
as  by  proving  a  general  advertisement,  or  particular  notice  to  in« 
dividuala  not  to  give  credit  to  his  wife.  Harris  v.  Morris,  4  Esp.  4  J . 
Boulton  V.  Prentice,.  Selw.  N.  P.  28],  6th  Ed.  2  Strange,  1214. 
So  he  is  liable  for  expenses  incurred  by  his  wife  in  exhibiting  articles 
of  the  peace  against  him,  when  rendered  necessary  by  his  conduct. 
Sheph^  V.  Mackoul,  3  Campb.  326.  On  the  other  hand,  as  this 
liability  arises  firom'his  duty  to  maintain  his  wife,  it  b  open  to  him 
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tkd  t^i  by  which  aU  cases  must  be  determined  in  re- 
gard t^  th^  hi»b»Dd'^  lidl>ility  to  answer  for  hi^  wife's 
engagchflsent^  whilst  they  Cohabit ;  for  a  married  woman 
Citnnet  make  any  eontract  to  bind  her  husband,  except 
by  his  express  or  implied  authority  (a). 
For  ne-  Ufion  this  principle,  since  the  husband  is  bound  to 

supply  his  wife  and  family  with  necessaries,  such  as 
lodging,  clothes,  and  subsistence,  if  she  contract 
fbr,  or  purchase  necessary  food  and  apparel,  whilst 
living  with  her  husband;  or  if  she  incur  debts  for 
her  own  necessaries,  when  he  neglects  to  provide 
theim,  whilst  they  cohabit ;  his  authority  to  her,  as  his 


oessanes. 


to  discbaige  himself  hj  showings  that  that  duty  no  longer  exists,  as 
ki  cases  where  the  wife  by  advltery  w  elopement  has  forfeited  her 
right  to  Ipa  protection^  or  by  showing  that  that  duty  has  not  been 
n^ectedy  as  iu  cases  where  the  wife  is  adequately  provided  for. 
See  Liddlow  v.  Wilmot^  1  Stark.  86^  ^mSipost,  chi^.  22^  sect.  4,  pi.  3. 

In  cases  of  the  second  dasB^  the  wife's  authority  te  eontract  in  the 
name  o^  her  husband  is  either  proved,  or  inferred  as  a  feet  from  the 
drcumstanses  and  the  relation  between  them.  The  circumstance  of 
oohabitatioii  is  suffieient  presumptive  evidence  of  an  authoHsy  to 
ooatract  for  necessaries,  and  her  contracts  will  Innd  him  to  a  gi:eater 
extent,  if  the  evidence  warrants  the  inference  that  a  more  extensive 
autlwrity  has  in  £act  beev  given.  The  same  reason  applies  to  render 
a  man  liable  for  the  debts  of  a  woman  with  whom  he  cohabits,  holding 
her  out  to  the  world  as  his  wife.  Watson  v.  llnrelkekl,  2  Esp.  637. 
B(4»naQn  v.  Nahtin,  1  Campb.  245.  See  Munro  v.  De  Chemaat, 
4  Gampb.  215. 

In  aU  cases,  the  husband  will  be  discharged,  if  it  appear  that  the 
^Spd»  were  not  supplied  on  hi»  cfedit>  but  that  the  party  supplying 
them  trusted  to  the  wifob  Metcalfe  v.  Shaw,  3  Campb.  22«  Bendey 
V.  Griffin,  5  Taunt.  S56.  Thus,  where  the  husband  during  a  tem- 
porary absence  made  an  allowanoe  to  his  wife,  he  was  held  not  to  be 
liable  for  neoessanes  sup^ied  to  her,  the  tradesman  having  trusted 
to  her  promise  to  pay  him  out  of  her  dilowaiioe.  Holt  v.  Brien^ 
4  B.  and  A.  2i52.  See  Montague  v.  Benedict,  3  Bacm.  and  Cress. 
631.  As  to  cases  wher»ths  husband's  liability  is  dischai^ed  by  a 
separation  deed  providing  an  aHowanee  for  the  wife,  see  post,  chapt 
22,  sect.  4,  pi.  3. 

(a)  Marshall  v.  Rtttt<m,  8  Term.  Rep.  545. 
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agent»  to  procure  them  for  her  own  nse^  will  be  im- 
plied by  the  law,  and  he  will  be  obliged  to  pay  for  > 
them  (a). 

But  this  implication  or  assumption  will  be  repelled  ^  '^^^'^^^ 
ify  whilst  husband  and  wife  live  together,  the  articles  i[)and's  dr- 
purchased  by  the  wife  are  not  such  as  can  be  classed  cumstances. 
amongst  those  which  may  be  considered  necessaries-; 
so  that,  in  the  absence  of  the  husband's  express  au- 
thority, it  appears  requisite  to  prove,  with  a  view  of 
fixing  liability  upon  him,  that  in  other  instances  of  the 
like  kind  the  wife  was  in  the  habit  of  purchasing  similar 
articles  with  the  concurrence  of  her  husband  (6)  i  for 
if  the  goods  are  unsuitable  to  her  rank  in  life,  either  in 
kind  or  quantity,  ai^  to  her  husband's  circumstances, 
his  authority  for  the  contract  or  purchase  will  not  be 
implied  (c).     But  what  will  be  considered  necessaries,  ^^^  etm- 
e%clusive  of  board  and  lodging,  are  such  articles  aa  w^^^^  ^ 
oomport  with  the  wife-s  situation  in  life  and.  her  bus- 
band^s  fortune,  and  which  are  usually  worn  or  possessed 
by  personjs  in  similar  conditions  of  life. 

Thus,  in  Berreblock  v»  Michael  (d),  it  was  objected 
against  the  consideration,  because  the  declaration  was, 
in  reg^d  to  Lord  Burgh  (the  husband),  that  he  was 
indebted  to  the  plaintiff  in  2SL  for  plate  sold  and  de- 
livered to  Lad$f  Burght  to  hi3  use ;  but  that  there  was 
no  averment  that  the  husband  agreed  thereto,  or  that 
it  eame  to  his  use.  But  as  the  plate  was  necessarily  to 
be  intended  to  have  come  to  the  husband's  use,  or  td 
have  been  bought  with  his  consent,  the  Court  overruled 
the  objections. 

Medicines,  medical  attendances,  and  reasonable  ex- 


(a)  Dier  t.  East^  1  Ventr.  42.  Beaumont  v.  Weidon,  2  Ventr. 
155w  Manby  v,  Scott,  1  Bac.  Abr.  488.  i  Mod.  124.  )  Sid.  109; 
S.  C,  1  Roll  Abr.  35  \,  pi.  5.  Bridgman's  Judgments,  bj  Bvb^ 
Ulster,  229.    Stone  v.  Walter,  ibid.  618.  (b)  M«rt»ii  v. 

Witheiw,  Skin.  3^9.  {c}  Montague  ▼.  Benedict^  3  Banu 

and  Cre88.  03 1 .  (d)  Cro.  Jac;  257, 8k 
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penses  incurred  during  illness,  fall  within  this  excep- 
tion (a);    and   the  determination  of  each  particular 
case,  as  to  what  are  and  are  not  to  be  considered  ne- 
cessaries, belongs  to  a  jury. 
ho*^htbe^^      2.  Another  exception  to  the  rule,  in  respect  of  the 
not  neces-      wife's  disability  to  contract,  happens  when  the  goods 
sanes,  yet  tf  purchased  by  her  (to  the  payment  for  which  the  hus- 

they  come  to  *  ^  ^  *^  •' 

husWd's      band  would  not  be  liable)  come  to  her  or  her  husband's 

^^lliabi  "^  ^^^^  ^^^  knowledge  and  permission,  or  when  he 
'  allows  the  wife  to  retain  and  enjoy  them.  In  such 
cases  the  law  considers  the  wife  as  her  husband's  agent, 
and  implies  a  promise  on  his  part  to  pay  for  the  articles. 
So  also  when  the  husband  permits  his  wife  to  assume 
an  appearance  beyond  his  ability  to  support,  the  like 
authority  and  promise  will  be  presumed  (bi). 
Wliether  g,  A  third  exception  is,  when  the  wife  purchases 

liable  if  the  ^eccssanes  and  pays  for  them  with  money  borrowed  by 
wife  borrow  her,  from  a  stranger,  for  the  purpose.  Although  at 
fe^ntwes-^*^  law,  as  appears  from  the  case  of  Earle  v.  Peale(c\ 
nries.  such  a  loan  could  not  be  established  against  her  hus- 

band, yet  upon  proof  of  the  money  having  been  properly 
applied,  a  Court  of  Equity  will  interfere,  and  allow  the 
creditor  to  stand  in  the  place  of  the  persons  who 
actually  supplied  her  with  the  necessaiies,  to  receive 
satisfaction  against  the  husband,  to  the  value  of  the 
articles  proved  to  have  been  delivered  to  her(rf).  » 
Hnsband  4,  And  a  fourth  exception  occurs  when  the  hus- 

tum  his  wiff  ^^^^  ^^  breach  of  his  duty,  turns  his  wife  out  of 
out  of  doors,  doors,  without  provision,  and  without  a  sufficient  cause ; 
to  Lil^him.  ^^  when  he,  by  cruel  treatment  (t),  obliges  her  to  leave 


{a)  1  P.  WiU.  483.  (A)  Waithman  v.  Wakefield, )  Campb. 

Rep.  N.  P.  120.  (c)  1  Salk.  387.  (rf)  Harris  v.  Lee, 

IP.  WiU.  483. 

(e)  See  Harwood  v.  Heffer,  3  Tannt.  421.  In  this  case  it  was 
held  that  the  husband  was  not  liable  for  necessaries  supplied  to  his 
wife  who  had  quitted  him,  in  consequence  of  his  having  placed  a 


Sect.  4.]  to  Wifes  Contracts.  113 

her  home.  In  such  cases^  his  liability  to  answer  for 
her  necessaries  follows  the  wife ;  because  the  law  will 
not  allow  her  husband  to  divest  himself  of  this  duty  to 
maintain  her  by  such  improper  methods  ;  it  therefore 
continues  his  implied  authority  and  consent,  that  she 
should  make  for  him  such  contracts  as  are  requisite  iot 
supplying  her  necessities  (a). 

5.  We  shall  now  consider  the  circumstances  which 
will  discharge  the  husband  from  his  obligation  to  keep 
and  maintain  his  wife.  The  husband  will  be  exempt 
from  this  duty  in  all  cases  when  the  nature  of  the  trans- 
action is  such  as  to  preclude  all  possibility  and  even 
propriety  to  raise  an  implication  that  the  wife  acted 
under  his  authority. 

Thus,  if  the  wife  leave  her  husband's  house  of  her  But  hus- 
own  accord^  and  without  a  sufficient  provision,  the  law,  i-^^j!Jz^ 
for  want  of  cohabitation  (which  is  the  foundation  of  his  wife  leave 

him  without 
sufficient 
reason^ 


profligate  woman  at  the  head  of  his  table :  it  was  considered  neces- 
sary to  show  that  she  had  been  either  driven  from  the  house  by 
actnal  violence  or  apprehensions  for  her  personal  safety.  But  in  an- 
other ease.  Lord  Ellenborough  observed  that  the  husband  was  bound 
to  afford  his  wife  means  of  support^  if  by  the  indecency  of  his  eon- 
duct  he  precluded  her  from  living  with  him^  2  Stark.  87.  And  in 
Aldis  V.  Clement,  Selw.  N.  P.  281,  he  held  that  when  a  husband 
by  brii^ing  another  woman  under  his  roof,  renders  his  house  unfit 
for  the  readence  of  his  wiife,  who  thereupon  removes  and  lives  apart 
from  him,  he  is  bound  to  provide  her  with  necessaries  during  the 
separation.  In  Horwood  v.  Heffer,  the  Lord  Chief  Justice  re- 
marked that  if  the  rule  were  extended  beyond  the  case  of  personal 
violence,  it  would  be  necessary  for  the  jury  to  determine  whether 
the  wife  lawfully  left  her  home  or  not.  But  the  determination  of 
questions  reltttive  to  the  personal  conduct  of  husband  and  wife  by  a 
jury,  is  the  necessary  consequence  of  the  doctrine  prevailing  on  this 
subject. 

(a)  1  Salk.  118.  3  Wils.  389.  Bolton  v.  Prentice,  2  Stra.  1214. 
Thcmpwrn  v.  Hervey,  4  Buit.  2177.  1  .Esp*  441.  3  Esp.  250. 
4£8p.  41. 
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which,  ac- 
cording to 
some  opi- 
nions^  will 
revive  if  he 
refuse  to  re- 
ceive her 
upon  her 
offer  to  live ' 
with  him. 

But  semble, 
that  hus- 
band's liabi- 
lity will  not 
be  revived 
before  re- 
newed co- 
habitation. 


When  wife 
leaves  her 
husband's  - 
house  he 
ought  to 
give  notice 
to  tradesmen. 


liability  to  support  her),  cannot  continue  the  implied 
authority  from  him  to  her  to  purchase  necessariesi 
which  from  her  own  act  he  was  not  bound  to  Air- 
nish  (a). 

Yet  if,  during  her  absence,  she  conduct  herself  with 
propriety,  and  offer  and  submit  to  return  to  her  hus- 
band, and  he  refuse  to  receive  her,  then,  according  to 
the  opinions  of  some  persons,  debts  contracted  by  her 
from  that  period  for  necessaries  will  bind  him ;  the 
implied  authority  for  that  purpose,  which  the  law  had 
suspended,  being  revived  (A). 

These  opinions,  however,  may  be  doubted ;  for  since 
the  wife,  by  her  own  voluntary  act,  discharged  her 
husband  of  his  obligation  to  maintain  her,  by  unneces- 
sarily quitting  his  house  without  his  consent,  it  is  but 
reasonable  that  his  liability  to  support  her  afterwards 
should  not  be  revived  by  implication  without  his  ex- 
press concurrence  in  consenting  to  his  wife's  return  to 
his  protection,  or  until  their  cohabitation  was  restored 
either  by  mutual  agreement,  or  by  the  sentence  of  the 
Ecclesiastical  Court. 

But  until  it  has  become  notorious  that  the  wife  has 
withdrawn  herself  from  her  husband's  care  and  pro- 
tection, his  liability  to  engagements  for  necessaries  will, 
as  it  seems,  continue ;  so  that  he  ought  to  give  par- 
ticular notices  to  tradesmen  not  to  give  her  credit  upon 
his  responsibility*  The  propriety  and  necessity  for 
such  notices  are  apparent  from  the  secrecy  attending 
the  wife's  departure,and  the  improbability  of  her  elope- 
ment being  generally  known  until  some  time  after- 
wards ;   but  proof  by  the  husband  of  the  creditor's 


(a)  Etherington  v.  Parrot^  2  Ld.  Raym.  1006.  Longworthj  v. 
Hockmore,  dted  1  Ld.  Raym.  444.  1  Sid.  130.  1  Keb.  430. 
{6)  1  Sid.  129.  1  Keb.  365.  Child  v.  Hardyman,  2  Stra.  875. 
1  Mod.  131.     1  Lev.  4.    3  Esp.  251. 
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knowledge  of  the  wife's  departure  and  living  separately 
from  him,  will  protect  him  against  the  demand  (a). 

As  the  wife's  departure  from  her'husband  without  a  Elopement 
sufficient  reason  exempts  him  from  the  duty  of  support-  ^  ^f^  ^  dis- 
ing  her,  it  follows,  that  her  elopement,  accompanied  charge  to 
with  adultery^  will  discharge  him  from  all  obligation    ^ 
to  find  her  necessaries,  and  consequently  he  will  not  be 
bound  by  her  contracts  for  them  (i) ;  for,  under  such 
circumstanceS|  it  would  be  unreasonable  to  continue 
the  implication  of  his  authority  to  her  to  procure  ne- 
cessaries ;  and,  in  such  an  aggravated  case,  his  refusal 
to  take  her  again  will  not  revive  his  obligation  to  main- 
tain her  (c). 

It  may,  however,  happen  that  the  wife,  after  being  And  her 
under  the  necessity  of  leaving  her  husband  from  his  a/^'^  t^ng 
misconduct  (in  which  case  his  liability  to  support  her  turned  out 
continues),  may,  by  her  own  act,  discharge  him  from  ^jg^j^^e^ 
his  obligation  to  find  her  necessaries.     This  will  occur  husband 
if,  after  she  has  been  turned  out  of  doors  by  her  husband  ^**™  ^V 

.  ,  ^  ^  support  from 

without  sufficient  reason,  she  commit  adultery.  the  time  of 

Thus,  in  Govier  v.  Hancock  (e/),  the  demand  was  J^^""*^"" 
for  the  wife's  board  and  lodging,  and  it  appeared  that 
her  husband  had  ^rst  misconducted  himself,  and  com- 
mitted adultery  with  a  woman  whom  he  brought  home, 
and  that  he  afterwards  ill-treated  his  wife  and  turned 
her  out  of  doors.  It  was  also  in  evidence  that  she, 
after  being  so  expelled,  committed  adultery,  and  at 
last  offered  to  return  home ;  but  her  husband  would 
not  receive  her.  The  Court  was  of  opinion  that  the  * 
plaintiff  could  not  recover  his  demand  against  the  hus- 


(a)  2  Ld.  Raym.  1006.  Todd  v.  Stokes,  12  Mod.  245.  1  Ld. 
Baym.  S.  C.  444.  1  Mod.  124.  1  Sid.  127>  8.  1  Bosanq.  and 
Poll.  226.  Hinton  v.  Hudson,  Freem.  Rep.  248.  (Jb)  Morris  v. 
Martin,  1  Stra.  647.  Manwaring  v.  Sands,  2  Stra.  707.  {c)  But 
if  he  Yolantarily  pardon  her  misconduct,  and  take  her  back,  he  be- 
comes again  liable.  Harris  y.  Morris,  4  Esq.  41.  (^6  Term 
Rep.  603.    See  1  Bos.  and  Pull.  339. 
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band,  and  said,  that  although  the  precise  case  did  not 
appear  to  have  been  before  controverted,  the  probable 
reason  was,  that  the  point  had  not  been  doubted,  and 
that  it  must  be  governed  by  the  same  principle  upon 
which  it  had  been  determined  that  the  husband  was  not 
liable  in  cases  where  his  wife  went  away  with  an  adul- 
terer; that  the  rule  was  not  modern,  but  was  men- 
tioned by  Lord  Co  fee  in  regard  to  dower  (a)  ;  that  the 
question  was,  whether  the  necessaries  were  provided 
before  or  iifier  she  had  committed  adultery  ?  If  qf^r^ 
the  action  could  not  be  maintained,  and  that  in  the 
present  case  if  the  wife  had  instituted  a  suit  in  the 
Ecclesiastical  Court  against  her  husband  for  a  resti- 
tution of  conjugal  rights,  that  Court  would  not  have 
assisted  her. 
An  excep-  But  each  case  depends  upon  its  own  particular  cir- 

nile  that  ^  cumstauccs ;  and  an  instance  may  occur  in  which  the 
wife's  adol-    adultery  of  the  wife  will  not  discharge  her  husband 

^^arTCher  ^^^™  ^^^  obligation  to  maintain  her.  Suppose,  then, 
husband  the  wife  to  have  committed  adultery  for  some  time  in 
from  sup-       jj^gp  husband's  house,  and  unknawn  to  him :  but  that 

porting  her.  '  i     -i        • 

SO  soon  as  he  became  acquainted  with  the  circumstance, 
he,  instead  of  turning  her  out  of  doors  publicly,  leaves 
his  own  house,  and  permits  her  to  continue  in  possession 
of  it  with  the  adulterer ;  in  such  a  case  it  is  expedient 
for  the  safety  of  the  public,  and  their  dealings  one  with 
another,  that  the  iiaplied  authority  of  the  husband  to 
his  wife  to  purchase  necessaries  should  not  abruptly 
determine,  so  that  in  this  instance,  until  their  separa- 
tion and  her  misconduct  become  notorious,  her  hus- 
band will  be  liable  to  the  creditor  for  necessaries. 

This  point  was  determined  in  Norton  v.  Fazan  (6). 
The  plaintiff  brought  an  action  against  the  husband 
for  necessaries  sold  to  his  wife  and  children,  and  it  ap- 
peared that  some  time  before  the  delivery  of  the  goods. 


(a)  Go.Litt.  32.  (b)  1  Bos.  and  Pull.  226. 
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the  husband  having  discovered  that  his  wife  kept  up  an 
adulterous  intercourse  with  another  man,  quitted  her, 
leaving  her  in  possession  of  his  house,  with  two  chil* 
dren  bearing  his  name,  and  in  which  house  the  adultery 
was  carried  on*  The  wife  was  without  a  regular  pro- 
vision. The  Court  decided  that  the  plaintiff  was  in- 
titled  to  recover,  because  the  wife  was  permitted  to 
remain  in  her  husband's  house  with  her  children,  in 
which  she  had  been  placed  by  him,  and  was  conse- 
quently enabled  to  procure  goods  upon  his  credit. 
But  EyrCy  C.  J.,  said,  that  if  the  husband,  in  any 
other  action,  should  be  able  to  establish  the  notoriety 
of  his  wife's  situation,  he  might  defend  himself;  or 
that  if  he  should  be  able  to  prove  that  the  plaintiff  in 
such  action  kneWj  or  ought  to  have  known  the  circum- 
stances under  which  the  wife  was  living,  he  might  per- 
haps be  able  to  prevent  another  verdict  passing  against 
him  (a).  Butler^  J.,  made  the  following  remark :  "  the 
wife  committed  adultery  for  aconsiderable  time  whilst  she 
was  living  with  her  husband,  and  he  voluntarily  yielded 
his  bed  to  the  adulterer,  and  made  no  provision  for  her. 
What  colour  of  defence  is  left  ?  Knowing  of  her  cri- 
minal conduct,  and  having  made  no  provision  for  her, 
he  must  maintain  her  as  before.'' 

V.  Suppose,  then,  the  husband's  obligation  to  sup-  When  hus- 
port  his  wife  to  cease  by  her  leaving  his  home,  and    j^^^ 
thaft  she  is  without  any  provision  ;  it  may  be  asked,  from  his  ob- 
who  is  to  be  answerable  for  her  necessary  debts  and  ^^S^^*^?  ^. 

.  ^  mamtain  nis 

engagements  ?     The  argument  m  favour  of  her  per-  wife,  yet  she 
sonal  responsibility  is,  that  when  the  husband  ceases  to  cannot  con- 
be  her  protector,  and  is  not  liable  to  have  any  claim  to  make  her- 
made  upon  him  for  her  support  and  maintenance,  it  ®^/^5??"' 

'^  ^'^  0%  liable. 


{a)  This  seems  to  have  proceeded  upon  the  principle  that  as  the 
wife  continued  in  her  husband's  house,  the  plaintiff,  if  ignorant  of 
the  circumstances  under  which  she  was  living,  had  no  means  of 
knowing  that  her  authority  to  contract  as  her  husband's  agent  %vas 
withdrawn. 
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follows  of  necessity  that'  she  must  be  her  own  pro- 
tectress,  make  contracts  for  herself,  and  be  responsible 
for  them.  Of  this  opinion,  Buller^  J.,  seems  to  have 
been  in  Cox  v.  Kitchin  (a) ;  but  the  Court  did  not 
decide  upon  the  wife's  personal  responsibility  merely 
as  a  consequence  of  separating  herself  from  her  hus- 
band, and  living  in  adultery,  but  because  she  had,  after 
leaving  her  husband,  lived  as,  and  represented  herself 
to  be,  a  single  woman^  and  obtained  credit  in  that  cha- 
racter. This  question,  however,  has  been  settled  in 
the  great  case  oi  Marshal  v.  Rut  ton  {bl).  Lord  KenyeUy 
in  adverting  to  the  above  argument,  urged  in  support 
of  the  wife's  liability,  observed,  that  it  was  not  a  ne- 
cessary consequence  of  the  determination  of  the  hus- 
band's responsibility,  that  she  should  be  at  liberty  to 
act  as  fifeme  sole ;  for  if  that  were  so^  it  would  hold 
in  all  cases,  but  that  the  contrary  was  the  truth ;  for 
if  a  woman  eloped  from  her  husband,  withdrawing  her- 
self from  his  protection,  and  lived  in  adultery,  he  was 
not  by  law  liable  to  answer  for  her  necessaries,  and  no 
case  had  decided  that  she  was  so  ;  and  that  any  persons 
knowing  her  condition,  if,  instead  of  requiring  imme- 
diate  payment,  gave  credit  to  her,  they  had  no  greater 
reason  to  complain  of  not  being  able  to  sue  her,  than 
others  who  had  nothing  to  confide  in  than  the  honour 
of  those  whom  they  trusted. 

The  case  of  Marshal  v.  Ruttoriy  last  referred  to,  is  of 
so  high  authority,  that  it  is  considered  as  having  over- 
ruled all  prior  decisions  in  contradiction  to  it.  It  re- 
stored the  old  established  law  founded  generally  upon 
the  relation  between  husband  and  wife,  by  which,  with 
certain  known  specific  exceptions,  no  married  woman 
was  capable  of  contracting  or  acting  as  a  Jeme  sole^  or 
of  suing  or  being  sued  as  such  (c).     Hence  it  follows. 


{a)  1  Bos.  and  Pull.  339.  (h)  8  Term  Rep.  547.. 

(c)  Hatchctt  V.  Baddeley,  2  Black  Rep.  1079.     Lean  v.  SchuUj 
2  Black.  Rep.  1 1 95. 


Sect.  5.]  against  Wife  alone.  119 

that  if  the  wife  be  living  apart  from  her  husband  in 
adultery  (^),  or  otherwise,  she  is  not  personally  liable  !^*^?M8^  *® 
for  her  engagements ;  and  that  upon  the  plea  of  cover-  apart  from 
ture,  in  an  action  brought  against  her  for  that  purpose,  JH™^"* 
the  Court  will  discharge  her  upon  filing  common  bail,  ^^         ' 
when  she  has  been  arrested  as  a  feme  sokf  unless  she  And  she  will 
have  been  guilty  of  fraud  by  holding  herself  out  to  ^discharged 
the  world  as  a  single  woman  (/;).  on  filing 

Thus,  in  Waters  v.  Smith  (c),  the  Court  said,  that  «>??™J^^ 

V  .J  .  \  .13  bail,  if  she 

when  a  mamed  woman  imposed  upon  a  trader  and  con-  i^y^  been 
tracted  on  her  own  credit,  it  would  not  relieve  her  in  gojltj  of  no 
a  summary  way  (d) ;  yet  that,  according  to  the  last  rcprescnta- 
authority  on  the  subject  which  the  Master  had  fur-  tion, 
nished  (where  it  had  clearly  appeared  that  the  de- 
fendant was  a  married  woman,  and  there  had  been  no 
contradictory  evidence  about  the  fact),  the  Court  had 
discharged  her  out  of  custody  on  filing  common  bail ; 
that  in  the  present  case  the  fact  was  positively  sworn  « 

to  on  one  side,  and  not  contradicted  on  the  other. 
The  rule  for  her  discharge  was  therefore  made  absolute. 

And,  in  Wardell  v.  Gooch  (e),  Ellenborough,  C.  J., 
made  a  similar  rule  absolute  where  the  wife  was  living 
apart  from  her  husband  upon  a  separate  maintenance, 
and  the  plaintifi^,  her  creditor,  who  dealt  with  her, 
knew  at  that  time  that  she  was  a  man*ied  woman. 

So  also,  in  Crookes  v.  Fry  and  wife  (X)>  ^^^  latter  and  whe- 
was  arrested  for  a  debt  contracted^  by  her  whilst  single.  ^^^^  beacon- 

To  justify  the  arrest  it  was  sworn  that  the  husband  tracted  be- 
fore or  after 


(a)  Gilchrist  v.  Brown,  A  Term  Rep.  766.  {b)  Partridge  v. 

Clarke,  5  Term  Rep.  194.  (c)  6  Term  Rep.  451 .     Pearson  v. 

Meadon,  2  Black.  Rep.  903.  {d)  S.  P.  Ludenv.  Justice, 

8  Moore,  346.    1  Bing.  344.    Contray  Carlisle  v.  Starr,  9  Price,  1 61 . 
See  Harvey  v.  Cooke,  5  Bam.  and  Aid.  747.     Hookham  v.  Cham- 
bers, 3  Brod.  and  Bing.  92.     1 6  Ves.  265.     1  Turn.  Ch.  Rep.  100. 
3  Bos.  and  Pull.  128—220.  .{e)  7  East.  582.    See  also 

Pritchett  v.  Cross,  2  H.  Blackst.  Rep.  17.    Pitt  v.  Thompson, 
1  East,  16.  (/)  i  Bam.  and  Aid.  165. 
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Banishment 
of  husband. 
Abjuration. 
Divorce  ^ 
vinculo,  &c. 
Transporta- 
tion. 


had  absconded,  and  a  case  of  Robarts  \.  Mason  {a\ 
was  cited,  to  prove  that  the  Court  would  not  discharge 
a  wife  out  of  custody  who  had  been  arrested  with  her 
husband  for  a  debt  incurred  before  the  marriage.  But 
the  Court  said,  it  had  been  the  constant  practice  where 
husband  and  wife  had  been  arrested  on  mesne  process, 
to  discharge  the  wife,  but  that  the  husband  could  not 
be  liberated  without  putting  in  bail  for  both.  The 
wife  was  consequently  discharged. 

Previously  to  the  solemn  decision  given  by  the  twelve 
judges  in  Marshal  v.  RuUon^  the  determinations  more 
immediately  preceding  it  had  deeply  intrenched  upon 
the  common  law ;  but  that  law  being  revived,  as  before 
stated,  and  those  decisions  (6)  overruled,  it  is  necessary 
to  consider  in  what  instances  it  permitted  the  wife, 
in  exception  to  the  general  rule,  to  contract,  to  sue, 
and  be  impleaded  as  a  single  woman. 

The  earliest  cases  upon  this  subject  proceeded  upon 
the  ground  of  the  husband  being  considered  as  dead, 
and  the  widow  as  being  in  a  state  of  widowhood,  or 
upon  the  marriage  contract  being  dissolved  by  a  divorce 
d  vinculo  matrimonii  (c). 

Accordingly,  if  the  husband  be  banished  from  or 
abandon  his  country  for  life  ((/),  or  if  the  marriage  be 
dissolved  by  act  of  parliament,  in  all  such  cases  the 
wife's  disabilities  to  contract,  or  to  sue  and  be  impleaded 


(a)  ]  Taunt.  254.  (fi)  Ringstead  v.  Lady  Lanesborough, 

and  Barwell  v.  Brooks,  Cooke's  B.  L.  28— SI.  Corbett  v.  Poelnitz, 
1  Term  Rep.  5.  Derry  v.  Duchess  of  Mazarine,  1  Ld.  Raym.  147. 
De  Gaillon  v.  L'Aigle,  1  Bob.  and  Pull.  357.  (c)  A  divorce 

a  mensd  et  thoro  for  adultery  does  not  dissolve  the  relation  of  hus- 
band and  wife ;  and  therefore  does  not  render  the  wife  liable  to  be 
sued  as  ^.feme  sole.  Lewis  v.  Lee,  3  Bam.  and  Cress.  291.  See 
Ellah  V.  Leigh,  5  T.  R.  679.  Hookham  v.  Chambers,  3  Brod.  and 
Bing.  92.  Fairthome  v.  Blaquiere,  6  Maule  and  Sel.  73.  (d)  Bel« 
knap's  case.  Weyland's  case,  Co.  Litt.  133.  Wilmot*8  case»  Moor's 
Rep.  851.  Portland  v,  Prodgers,  2  Vern.  104.  Newsome  v.  Bowyer, 
3  P.  Will.  37.     Sparrow  v.  Caruthers,  cited  2  Bkck.  Rep.  1 197. 
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as  a  single  woman,  are  removed.  The  principle  of  these 
exceptions  was  afterwards  extended  to  transportations 
for  a  certain  number  of  years  beyond  which  the  hus- 
band's life  might  continue ;  for,  during  such  exile,  tl» 
wife  being  reduced  to  the  same  condition  as  she  would 
have  been  if  the  sentence  had  consigned  her  husband 
to  perpetual  banishment,  the  Courts  determined  to 
impart  to  the  wife  the  same  powers  and  remedies,  and 
to  place  her  in  the  like  situation  as  if  the  return  of  her 
husband  had  been  from  the  first  impracticable.  During 
such  period,  therefore,  the  marriage  contract  is  sus- 
pended, and  the  wife  is  to  be  considered  as  a  single 
woman  so  as  to  b^  able  to  contract,  to  pay  and  receive 
money,  to  sue  and  be  sued,  and  even  liable  to  be  taken 
in  execution.  And  it  would  seem  that  when  the  bus- 
.band's  limited  exile  has  expired,  or  if  he  be  pardoned, 
the  disabilities  attending  coverture  will  nevertheless 
continue  suspended  until  his  actual  return  (a). 

It  will  appear  from  consideration  of  the  above  excep- 
tions to  the  general  rule  of  the  common  law,  that  they 
were  founded  upon  the  principle  of  the  husband  being 
under  the  necessity  of  absenting  himself  from  this 
kingdom,  and  that  his  return  to  it  was  forbidden,  and 
did  not  depend  upon  his  own  will  and  pleasure.  When 
the  principles  laid  down  in  Marshal  v.  Rutton  are 
considered,  and  that  the  common  law  did  not  permit 
the  husband  and  wife,  by  any  agreement  between  them- 
selves,  to  place  her  in  the  situation  of  a  single  woman 
as  to  the  power  of  contracting,  &c.  it  is  presumed  that  Semble, 
(notwithstanding;  the  contrary  decisions  before  referred  ^^^  the  tem- 

^  "  *'  TMtPB.I'ir  All 

to  (A),  and  some  posterior  (c)  to  Marshal  v.  Rutton\  Jence  of  hua- 
whether  the  husband  be  a  native  subject  or  a  foreigner,  hand  or  any 

absence 
from  this 

country^ 

when  he  may 

(fl)  CarroU  v.  Blencow,  4  Esp.  N.  P.  C-  27.    But  see  Co.  litt.  ^^^  at 
133  a,  and  the  observations  of  Lord  Eldon  in  2  Bos.  and  PuU.  231.  n^^^'itie 
{h)  Ante,  page  I2O9  note.  (c)  Walford  v.  Duchess  of  Pienne.  ^f^  ^  ^^^^ 

Frank  v.  Duchess  of  Pienne>  2  Esp.  N.  P.  C.  554^  587.  &c.  as  9^  feme 

sole. 
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if  he  go  abroad  leaving  his  wife  here,  or  being  a 
foreigner,  although  he  may  never  have  been  here  {a\ 
still  as  the  husband's  absence  in  either  case  depends 
upon  his  own  will,  his  quitting  or  being  out  of  the 
kingdom  will  not  suspend  the  marriage  contract,  and 
place  his  wife  in  the  situation  of  a  ftmt  sole^  so  as  to 
restore  the  rights  of  disposition,  personal  liabilities,  and 
powers  which  she  parted  with  on  entering  into  the 
marriage  state  (6).  But  when  the  husband  is  pre- 
vented from  coming  here,  as  in  the  instance  of  his 
being  an  alien  enemy ^  then  the  principle  of  exception 
applies  as  in  the  examples  before  set  forth. 

The  above  observations  appear  to  be  supported  by 
the  two  following  cases  determined  subsequently  to 
that  of  Marshal  v.  Rutton. 

The  first  of  those  cases  was  Marsh  v.  Hutchinson  (c). 
The  demand  was  against  the  wife  alone  for  coals  sup- 
plied to  her  the  last  three  or  four  years ;  and  her  de* 
fence  was  coverture.  In  1783,  her  husband  (who  was 
an  Englishman)  left  this  country,  and  had  occasionally 
been  here  since  that  period,  but  he  having  purchased 
the  appointment  of  agent  for  the  English  packets  at 
the  Brill,  in  Holland,  had  for  the  last  ten  years  resided 
there,  and  became  possessed  of  lands  in  that  country. 
In  1795  his  agency  ceased,  in  consequence  of  the  \rrup- 
tion  of  the  French  into  Holland,  and  he  sent  his  wife 
and  family  to  reside  in  this  country,  but  he  remained 
in  Holland  to  look  after  his  grounds,  and  with  a  view 
to  the  recovery  of  his  situation  if  the  intercourse 
between  England  and  Holland  should  be  re-esta- 
blished.    His  wife  was  considered  a  married  woman  in 


(a)  But  in  Kay  v.  Duchess  of  Pienne^  S  Campb.  1 23^  Lord  Ellen- 
borough  thought  that  if  the  husband  was  an  alien,  and  had  never 
been  in  this  country,  the  wife  might  be  sued  as  a  feme  sole.  See  2 
Bos.  and  Pull.  233.  (b)  Fairer  v.  Granard,  1  New  Rep.  80. 

Kay  V.  the  Duchess  of  Pienne,  3  Campb.  123.  (c)  2  Bos.  and 

Pull.  226.     ChaiQbers  v.  Donaldson,  9  East,  471. 
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the  place  where  she  livedy  and  her  counsel  insisted, 
that  her  husband  being  domiciled  in  a  foreign  country, 
from  which  he  was  not  likely  to  return,  his  wife  in  this 
country  must  be  treated  as  a  single  woman,  and  there- 
fore capable  of  making  contracts  to  bind  herself.  But 
the  Court  determined  that  the  husband's  residence  in 
Holland f  under  the  above  circumstances,  did  not  enable 
his  wife,  resident  here,  to  bind  herself  by  her  own  con- 
trtet  as  a  Jeme  sole*  And  Heath,  J.,  observed,  that 
in  the  old  cases  of  banishment  and  abjuration,  as  well 
as  in  the  more  modem  ones  of  transportation,  the 
husband  could  not  return,  as  it  would  have  been  con- 
trary to  law;  and  that  there  was  no  case  in  which 
the  wife  had  been  held  liable,  her  husband  being  an 
Englishman. 

The  second  case  was  one  where  the  action  was 
brought  by  the  wife  as  a  Jeme  sole  ;  it  was  trespass  (a), 
to  which  a  plea  of  the  plaintiff  being  a  married  woman 
was  put  in*  It  appeared  that,  in  1805,  the  husband 
went  to  America,  leaving  his  wife  destitute,  and  that 
the  plaintiff  ever  since  lived  separate  from  him,  and 
made  contracts  here,  aud  obtained  credit  as  a  single 
woman ;  and  that  she,  for  her  support,  had,  since  the 
year  1805,  carried  on  trade  as  a  Jeme  sole.  The  Court 
decided,  that  the  plaintiff  could  not  sustain  the  action. 

fin  cases  where  a  married  woman  has  caused  an  Action  by 
action  to  be  commenced  in  the  name  of  her  husband,  ^™f  *?J^* 

of  nusbana. 

the  Court  has  refused  to  stay  the  proceedings  on  the 
Implication  of  the  defendant  (b) :  and  when  the  hus- 
band had  by  a  separation  deed  agreed  to  give  up  the 
wife's  property  to  her,  and  she  afterwards  brought  an 


(a)  Boggett  V.  Frier,  11  East,  301.  (b)  Chambers  v.  Do- 

naldson, 9  East,  471.  Mingotti  v.  Drummond,  1  Hanmer,  469.  A 
married  woman,  in  the  absence  of  her  husband,  will  be  allowed  to 
sae  alone  in  a  testamentary  cause  in  the  Ecclesiastical  Court,  on 
finding  security  for  costs.  Suter  v.  Christie,  2  Addams,  150.  See 
10  Mod.  64. 
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action  in  their  joint  names  for  a  debt  due  to  her  as 

executrix,  a  plea  of  a  release  given  by  the  husband  was 

set  aside  on  motion  (a).] 

Exceptions         Another  exception  allowed  to  the  wife's  disability 

to  tlie  dieabi-  arising    from   coverture  is  founded   upon    particular 

lity  of  cover-  °  ^      ,  .  *■  * 

ture  by  par-    custom,  the  same  basis  upon  which  the  common  law 
ticular  CU8.     itself  is  grounded. 

tom : 

of  the  city  Accordingly,  by  the  custom  of  the  city  of  London^ 

of  London.     ^  married  woman  is  enabled  to  carry  on  trade  as  a 
feme  sole  merchant.     The  custom,  as  translated  from 
the  Liber  albus  in  the  town-clerk's  office,  is  ba  follows : 
Feme,  a  sole   "  Where  a  Jeme^  covert  of  the  husband,  useth  any 
trader  within  ^raft  in  the  said  city  oil  her  sole  account^  whereof  the 

husband  meddleth  nothing,  stick  a  tvoman  shall  be 
The  custom.  cJiarged  as  ^feme  sole  concerning  every  thing  that 

toucheth  the  craft ;  and  if  the  husband  and  wife  be 
impleaded,  in  such  case  the  wife  shall  plead  as  ^feme 
sole  ;  and  if  she  be  condemned  she  shall  be  committed 
to  prison  till  she  have  made  satisfaction,  and  the  hus- 
band and  his  goods  shall  720/  in  such  case  be  charged 
nor  impeached." 
Construed  Upon  this  custom,  which  must  be  construed  with 

*  "    ^'  strictness  (6),  the  following  observations  occur* 

The  trade  The  trade  must  be  carried  on  within  the  city,  and 

riedonln^e  ®^  *^^  wife's  sole  account ;  it  seems,  therefore,  that 
city.  if  by  any  means  it  can  be  proved  that  her  husband 

had  any  concern  in  it,  the  case  will  not  be  protected 

by  the  custom  (c). 

Husband's  The  husband's  intermeddling  is  expressly  provided 

termiiii"  ^^  against  by  the  custom.     He  may,  however,  determine 

the  trading,    his  wife's  trading  in  future,  but  he  cannot  do  Sio  in 

retrospect ;  neither  can  he  do  any  act  to  injure  her 
creditors,  who  are  intitled  to  be  satisfied  out  of  her 


(a)  Innell  v.  Clement,  4  Bam.  and  Aid.  419.  (b)  1  Roll. 

Abr.  567.    2  Leon.  109.  (c)  Langham  v.  Bewett,  Cro.  Car. 

68.    3  Burr.  1782. 
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property  in  trade ;  but  after  those  demands  are  satisfied, 

be  may,  as  it  would  seem,  by  law  possess  himself  of 

the  surplus  of  her  property ;  for  the  custom  does  not  and  his  title 

extend  to  this  point,  it  regarding  only  trade  and  com-  ^yj„tj^ 

merce  («).    Yet  although  he  may  do  so  at  law  by  virtue 

of  his  l^al  right,  still  it  may  be  a  question  whether  a 

Court  of  Equity  would  not,,  as  in  the  instances  after 

mentioned,  consider  this  surplus  as  the  wife's  separate 

property,  she  having  procured  it  by  her  own  industry, 

and  with  the  permission  of  her  husband,  and  without 

any  risk  incurred  by  him* 

The  proper  tribunals  for  the  wife  to  sue  or  be  im-  Ab  to  the 
pleaded  are  in  this  instance  those  belonging  to  the  ^er%uing 
city;  and  the  superior  Courts  will  not  interfere  with  oi' being  im- 
these  jurisdictions,  since  the  inferior  Judges  are  best  ^  ^ 
acquainted  with  the  customs  prevailing  within  those 
limits  (6).     But  if  the  wife  be  sued  in  one  of  the 
Courts  at  Westminster,  and  the  custom  be  pleaded, 
it  will  be  there  attended  to  and  allowed  (c).     And  Herhus- 

i_  V  •      •       1     J   J      -xT-        '      ai^        'j band  must  be 

when  she  sues  or  is  impleaded  either  in  the  city  ^  party. 
Courts,  or  in  those  above,  her  husband  must  be  joined 
for  conformity  (d) ;  for  a  married  woman  cannot  singly 
execute  a  warrant  of  attorney. 

As  a  necessary  consequence  of  the  wife*s  power  to  She  is  liable 
contract  debts  in  her  business,  she  is  liable  to  a  com-  J^  *  ^^ 
mission  of  bankruptcy ;  and  this  is  for  her  advantage, 
for  a  difierent  construction  would  subject  her  to  per- 
petual imprisonment  (e). 

In  Read  v.  Jewson  (J^\  the  Court  said  that  a  mar-  but  cannot 
ried  woman  cannot  execute  a  valid  bond  at  law,  be-  ^^  ^  ^^ ^ 
cause  that  would  bind  her  heirs  if  she  had  real  assets,  bond,  yet  it 

will  be  sup- 


Co)  Lavie  V.  Phillips,  3  Burr.  1782, 1785.  (A)  Cro.  Car.  69. 

3  Burr.  1 782.  Beard  v.  Webb,  2  Bos.  and  Pull.  97,  in  which  case 
all  the  authorities  are  collected  and  commented  upon  by  Lord  Eldon. 
(c)  3  Burr.  1782.  £x  parte  Carrington,  1  Atk.  206.  {d)  Cau- 

dell  ▼.  Shaw,  4  Term  Rep.  361.  2  Bos.  and  Pull.  98.  2  Wils.  3. 
(e)  3  Burr.  1 783.  (/)  Cited  4  Term  Rep.  362. 


ported  in 
equity. 
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which  no  custom  could  warrant.  It  is,  however,  a 
good  security  in  equity,  as  will  appear  when  the  wife's 
power  to  dispose  of  her  property  as  2^  feme  sole  is  after- 
wards considered.  But  at  law  this  species  of  security 
by  the  wife  ha^  been  determined  to  be  void. 

Accordingly,  in  the  case  of  Roberts  v.  Pierson  (a), 
the  plaintiff,  who  was  a  married  woman,  entered  into 
a  bond  for  100/.,  as  a  security  for  the  defendant.  The 
defendant  gave  to  her  a  bond  and  a  warrant  of  attorney 
to  confess  a  judgment  as  a  counter  security.  The  wife 
having  been  obliged  to  pay  50L  of  the  above  sum  for 
the  defendant,  entered  up  judgment  upon  the  warrant 
of  attorney,  and  took  out  execution  ;  and  upon  an  ap- 
plication to  set  aside  the  judgment,  and  for  a  restoration 
of  the  money  paid  by  the  defendant  to  the  sheriff,  the 
Court  said,  "  A  judgment  at  the  suit  of  z,fcmc  covert 
^  is  void,  so  is  her  bond  ;  and  the  money  which  she  paid 

for  the  defendant  was  her  husband's,  and  jbe  may  sue 
for  it,  so  the  judgment  must  be  set  aside,  and  the  money 
in  the  sheriff's  hands  restored." 
Husband  [In  cases  not  within  the  exceptions  detailed  above, 

*^  ^^be     ^^  ^^^®  ^^^  ^^^y  ^^  ^^^^  *'  ^^^  jointly  with  her  hus- 

joined  as  de-    band. 

fendaats  in         Where  the  cause  of  action  is  founded  upon  a  con- 

actions* 

tract  by  the  wife  dum  sola^  as  a  debt  contracted  by  her 
before  marriage,  the  action  must  be  brought  against  the 
husband  and  wife  jointly  (b).  But  in  an  action  founded 
on  a  contract  subsequent  to  the  marriage,  the  wife 
cannot  be  joined  as  a  defendant  (c),  the  contract  being 
void  as  against  her ;  and  for  the  same  reason  if  the 
contract  was  previous  to  the  marriage,  a  subsequent 
promise  by  the  wife  cannot  be  alleged  (rf). 


(a)  2  Wils.  3.     See  6  Mau.  and  Sel.  73.  (b)  Mitcheson  r. 

Hewson,  7  T.  R.  348.    Richardson  v.  Hull,  1  Brod.  and  Bing.  ISO. 
(c)  See  4  Vin.  Ab.  93,  pL  5.  {d)  Morris  v.  Norfolk,  1  Taunt. 

312.     See  Pittam  ▼.  Foster,  1  Bam.  and  Cress.  248. 
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Where  the  cause  of  action  is  founded  on  a  tort  com- 
mitted by  the  wife  before  marriage,  as  in  trover,  the 
husband  and  wife  must  be  joined  as  defendants  (^). 
Where  the  cause  of  action  arises  from  a  tort  by  the 
wife  alone  during  the  marriage,  as  in  an  action  for 
slander  by  her  (6),  or  where  it  arises  from  a  tort  com- 
mitted by  the  husband  and  wife  together,  the  action 
lies  against  both  (c).     In  an  action  of  trover  against 
them,  the  conversion,  if  subsequent  to  the  marriage, 
should  be  stated  to  be  to  the  use  of  the  husband  alone, 
as  the  wife  cannot  acquire  property  by  it  (jT) :  but  after 
verdict  a  declaration  stating  the  conversion  to  be  to 
the  use  of  the  husband  and  wife  has  been  held  good, 
as  the  conversion  might  have  been  by  destruction,  and 
consequently  without  the  acquisition  of  property  (e). 
But  in  some  cases  a  tort  by  husband  and  wife  may  be  , 
considered  in  law  as  the  act  of  the  former,  and  the 
action  may  be  brought  against  him  alone :  thus  trover 
lies  against  the  husband  alone   on  a  conversion  by 
both(/). 

Where  the  husband  is  sued  jointly  with  his  wife,  an 
appearance  should  be  entered  by  him  for  both ;  but 
where  he  appeared  for  himself  alone  it  was  held  that 
this  appearance  could  not  be  treated  as  a  nullity  {g)  y 
but  the  plaintiff  has  been  permitted,  after  having  served 
the  wife,  to  enter  an  appearance  for  her  under  the 
statute  (12  Geo.  I,  c.  29),  and  to  sign  judgment  for 
want  of  a  plea  (A). 

Where  the  wife  being  sued  alone  pleaded  coverture, 
,  and  a  verdict  was  found  for  her  on  this  plea,  it  was 


(a)  2  Saund.  47,  /.  note.  {h)  Swithin  v.  Vincent,  2  Wils. 

227.  (c)  Com.  Dig,  Bar.  and  Feme.  Y.  {d)  2  Saund. 

47,  /.  note.    Cro.  Car.  254.  {e)  Keyiirortli  v.  Hill,  3  Barn, 

and  Aid.  685.  (/)  ^  Saund.  47,  /•  note.     See  Chitty  on 

Pleading,  vol.  I,  p.  82.  (g)  Clarke  v.  Norris,  1  Hen.  Bl.  235. 

(/i)  Russell  ▼.  Buchanan,  6  Price,  139. 
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held  that  the  process  for  the  costs  must  be  issued  in 
her  name  alone  (a). 

If  a  woman  marries  during  the  pendency  of  an  action 
brought  by  her,  the  coverture  may  be  pleaded  in  abate- 
ment»  as  a  plea  puis  darrein  continuance  (b).  If  it  be 
not  thus  pleadedi  the  action  proceeds  as  if  she  were 
still  2^  feme  sole  (c). 

It  is  said  that  if  a  Jeme  defendant  manies  after  the 
commencement  of  the  action,  her  coverture  cannot  be 
pleaded  in  abatement  (d)^  nor  can  she  bring  a  writ  of 
error  on  this  ground  (e).  But  where  difeme  sole  was 
sued  in  an  inferior  Court,  and  removed  the  cause  to  the 
King's  Bench  by  habeas  corpus,  and  there  pleaded  that 
she  was  covert  at  the  time  of  suing  out  the  habeas 
corpus  (y ),  this  plea  was  held  good  :  in  another  case  a 
similar  plea  was  set  aside  on  motion  {g). 

In  actiona  against  the  husband  and  wife  for  debts 
incurred  by  her  before  the  marriage,  if  she  be  arrested 
in  mesne  process,  without  her  husband  she  will  be  dis- 
charged on  filing  common  bail  Qi) ;  and  the  practice  of 
the  Court  of  King's  Bench  is  the  same  where  she  is 
arrested  with  the  husband  (i) ;  but  in  the  latter  case  the 
Court  of  Common  Pleas  has  sometimes  refused  to  dis* 
charge  her  (k).  But  the  husband  if  arrested  is  not  dis- 
charged without  putting  iu  special  bail  for  both  (/). 
And  where  the  husband  was  an  attorney,  it  was  held 
that  he  was  not  privileged  from  arrest  in  this  action  (m). 


(a)  Wortley  v.Rayner,  DougL  53/.     .       (6)  Bull.  N.  P.  309. 
(c)  Morgan  v.  Painter,  6  T.  R.  265.  (rf)  Chitty  on 

Pleading,  vol.  I.  p.  438.  {e)  King  v.  Jones,  2  Ld.  Raym. 

1525,   1  Str.  811.  (/)  Hetherington  v.  Reynolds, 

1  Salk.  8.     11  Mod.  142.  (g)  Haddock  v.  Howard, 

Barnes.  355.  {h)  Edwards  v.  Rourke,  1  T.  R.486.    Cookes 

v.  Fry,  1  Bam.  and  Aid.  165.     See  1  Taunt.  255.  (i)  Cookes 

V.  Fry,  uh.  supra.  6  Mod.  17.  2  Strange,  1272.  {k)  Roberts 
V.  Mason,  1  Taunt.  254.  See  5  Bam.  and  Aid.  759.  Contra, 
Anon.  3  Wils.  124.       ,         (/)  Roberts  v.  Maaon.  (m)  Ibid. 
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Where  a  judgment  is  obtained  against  the  husband  Arrest  in 
and  wife,  the  writ  of  capias  ad  satisfaciendum  may  be  ^^^  j^^ 
issued  against  both,  and  the  Courts  have  in  several  ment  a^inst 
cases  refused  to  discharge  the  wife,  unless  it  appeared  ^^^  "  ^ 
that  she  was  arrested  by  collusion  between  the  plaintiiF 
and  her  husband  (a\  or  that  she  was  improperly  joined 
in  the  action  (b).    But  it  seems  to  be  understood  to 
be  at  present  the  practice,  at  least  in  the  Court  of 
King's  Bench,  to  discharge  the  wife  in  all  cases,  when 
taken  in  execution,  as  well  as  when  taken  on  mesne 
process  (c). 

A  married  woman  in  custody  for  debt  could  not  be  Feme  covert 
discharged  under  the  acts  for  the  relief  of  Insolvent  ^^^Jf^^ 
Debtors  which  were  in  force  previously  to  the  statute  Insolvent 
3  Geo.  4,  chap.  125,  those  acts  having  required  that  ^^ 
the  insolvent  should  before  the  discharge  execute  a  war- 
rant of  attorney  and  a  conveyance,  terms  which  could 
not  be  complied  with  by  a  married  woman  (^).  But 
by  the  statute  3  Geo.  4,  chap.  123,  sec.  12,  the  pro- 
visions of  the  Insolvent  Debtor's  Acts  are  extended  to 
married  women.  It  is  required  that  the  woman,  on 
petitioning  to  be  dischsu'ged,  shall  convey  and  assign 
to  the  assignee  all  property  real  and  personal,  to  which 
she  may  be  intitled  for  her  separate  use,  or  over  which 
she  may  have  any  power  of  disposition  notwithstanding 
her  coverture,  or  which  may  be  vested  in  trustees  for 
her  benefit ;  to  deliver  up  all  effects  in  her  actual  pos- 
session, and  also  all  other  real  and  personal  estate  and 
effects  to  which  she  may  be  intitled  in  any  manner  in 
possession,  remainder,  or  reversion :  these  acts  she  is 
empowered  to  do  alone,  and  the  property  is  thereby 
vested  in  the  assignee  in  the  same  manner  as  if  she 


(fl)  See  Anon.  3  Wils.  124.  Berriman  v.  Gilbert,  Barnes.  203. 
Pitts  V.  Maier,  2  Stra.  1167-  Finch  v.  Duddin,  Ibid.  1237,  2. 
W,  Bl.  720.  (b)  Rownson  v.  Williamson,  Barnes.  207. 

(c)  Tidd's  Practice,  7th  Edition,  vol.  I.  p.  220;  vol.  11.  p.  1043. 

(d)  £x  parte  Deacon,  5  Bam.  and  Aid.  759. 
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were  B,feme  sole^  subject  only  and  without  prqudice  to 
the  rights  of  her  husband :  she  is  also  to  execute  a 
warrant  of  attorney,  under  which  a  judgment  may  be 
entered  up  against  her  for  the  amount  of  her  debts : 
the  judgment  thus  entered  up  is  not  to  prejudice  the 
rights  of  her  husband,  except  that  the  same  is  to  be 
taken  to  be  her  debt  in  case  she  shall  die  in  his  lifetime, 
to  the  end  that  it  may  be  discharged  out  of  her  personal 
assets  in  a  course  of  administration  or  out  of  her  real 
estate,  but  without  prejudice  to  the  husband's  right  as 
tenant  by  the  curtesy :  in  case  of  her  becoming,  during 
the  coverture,  intitled  to  any  property  for  her  separate 
use,  the  judgment  may  be  enforced  against  such  separate 
property  by  suit  in  equity  or  otherwise,  for  the  pur- 
pose of  obtaining  payment^ of  the  debts  from  which  she 
was  discharged :  in  case  of  her  surviving  her  husband,  the 
judgment  may  be  enforced  against  her  or  her  property 
in  the  same  manner  as  if  she  had  been  a  feme  sole  at 
the  time  of  executing  the  warrant  of  attorney.  Her 
discharge  is  not  to  operate  to  release  the  husband  from 
the  debts. 

Since  this  statute,  there  will  not  be  the  same  neces- 
sity for  the  summary  interference  of  the  Courts  to  dis- 
charge married  women  when  arrested,  and  it  may  per- 
haps have  some  influence  upon  the  practice  on  that 
point.] 
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CHAPTER  XVII. 

OF  GIFTS  AND  ALLOWANCES  BY  HUSBAND  TO  . 

WIFE. 

The  exceptions  which  by  the  common  law  and 
particular  customs  were  allowed  to  the  general  disabili- 
ties of  coverture  having  been  treated  of  in  the  last 
chapter,  we  shall  next  proceed  to  the  consideration  of 
other  exceptions  to  them,  and  the  consequences  and 
effects  of.  such  exceptions  ypon  the  relation  between 
husband  and  wife,  under  the  above  title :  the  sub- 
jects of  which  will  be  treated  of  under  the  following 
heads : — 

I.  The  pin-money  qf  the  wife. 

II.  Gifts  or  allowances  to  her  to  keep  house^  S^c. ; 

and 

III.  Her  paraphernalia. 

In  the  beginning  of  the  first  volume  it  was  observed 
that,  by  policy  of  law,  the  husband  and  wife  are  con- 
sidered as  one  person,  and  that  upon  this  union  de- 
pend almost  all  the  legal  rights  and  disabilities  which 
either  of  them  acquired  or  suffered  during  the  mar- 
riage. In  consequence  of  this  unity  of  persons,  al- 
though immediate  gifts  of  property  by  the  husband  to  Gifts  be- 
his  wife  are  void  at  law  (a),  yet  they  will  be  supported  ^^  ^^ 

in  equity  (i),  when  the  transactions  are  bondjfide,  and  wife  sup- 
ported in 

"'■■■'  equity. 

(a)  See  vol.  I.  p.  53.  (b)  1  Atk.  271.     In  general^  how- 

ever^ voluntary  instruments,  if  incomplete,  are  not  aided  in  equity. 
Ellison  ▼.  Ellison,  6  Ves.  656.  Antrobus  v.  Smith,  12  Ves.  39. 
Pulvertoft  V.  Piilvertoft,  1 8  Ves.  84.  Sutton  ▼.  Chetwynd,  3  Mer. 
249. 
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not  intended  as  covers  for  fraud,  nor  are  such  un- 
reasonable acts  as  to  prevent  that  Court's  interference ; 
one  of  which  occurred  in  the  case  of  Beard  v.  Beard  (a), 
where  by  a  deed-poll  the  husband  gave  and  granted  to 
his  wife  all  the  property  which  he  then  had,  or  might 
afterwards  have.  Lord  Hardwicke  said  that  such  a 
grant  or  gift  could  not  take  effect,  because  the  law 
would  not  permit  a  man  to  make  a  grant  or  convey- 
ance to  his  wife  during  his  life,  and  that  the  Court 
would  not  allow  the  wife  to  have  the  whole  of  her  hus- 
band's estate  whilst  he  lived,  for  that  was  not  in  the 
nature  of  a  provision,  which  was  all  that  she  was  in- 
titled  to. 

I.  But  gifts  by  the  husband  to  his  wife  for  clothes, 
or  to  purchase  ornaments,  or  for  her  separate  expendi- 
ture, will  be  good  in  equity.  Such  gifts  are  known 
by  the  name  oi  pin-money ^  and  may  be  either  a  yearly 
allowance  settled  upon  the  wife  before  marriage,  or 
gratuitous  gifts  or  payments  from  time  to  time  by  him 
to  her  afterwards.  When  such  a  settlement  is  made 
previously  to  the  marriage,  it  will  not  only  be  binding 
upon  the  husband,  but  also  upon  his  creditors,  which 
has  been  shown  in  the  first  volume  (A). 

The  following  propositions  appear  to  be  authorised 
by  the  cases  upon  this  subject. 

When  the  wife  permits  her  pin-money  to  run  in 
arrear  for  a  considerable  time,  and  she  is  during  the 
whole  period  supported  by  her  husband,  it  will  be  pre- 
sumed that,  in  consideration  of  such  support,  she  waived 
her  claim  to  pin-money ;  and  upon  surviving  her  hus- 
band she  will  only  be  permitted  to  claim  arrears  for 
one  year  prior  to  his  death  (c). 

But  this  is  a  presumption  only,  and  may  be  repelled. 


{a)  3  Atk.  72.  (A)  Cliap.  8,  p.  299,  ct  seq.     For  the  form 

of  such  a  settlement  see  Append,  No.  9.  (c)  2  Ves.  sen. 

190,  267.     Offley  v.  Offley,  Pre.  Ch.  2C. 
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If,  therefore,  it  appear  that  the  wife  demanded  her 
pin-money  without  success,  or  if  she  lived  separate  from 
her  husband,  and  without  any  allowauce  (a),  she  will 
be  intitled  to  all  arrears  due  at  her  husband's  death ; 
for  against  express  demands  for  payment,  or  where 
there  is  neither  cohabitation  nor  maintenance  of  the 
wife  by  her  husband,  a  presumption  cannot  be  raised 
that  she  intended  to  give  up  her  claim  to  pin-money, 
so  that  she  will  be  intitled  to  all  arrears  up  to  her  hus- 
band's death  (b). 

Nor  can  such  presumption  arise  when  the  wife  is  non 
same  memoricBy  and  therefore  incapable  of  consenting 
or  waiving  her  right  (c). 

But  if  the  provision  be  expressed  to  be  made  for  What  a  satis- 
particular  purposes,  as  for  the  wife's  apparel  or  private  ^^^"• 
expenses,  and  they  are  provided  for  by  the  husband ; 
this  circumstance  will  bar  the  wife  from  claiming  any 
arrears  of  her  pin-money,  which  otherwise  might  be  due 
at  the  decease  of  her  husband  \  for  this  will  be  con- 
sidered a  payment  or  satisfaction  by  the  husband  (J). 

Thus  in  Powell  v.  Hankey  (e),  Lord  Macclesfield 
said  that  if  there  be  a  provision  for  the  wife's  separate 
use  for  clothes,  and  her  husband  provide  them  for  her, 
her  daim  to  the  provision  will  be  barred. 

So  also  in  Thomas  v.  Bennett  (f)f  pin-money  was 
secured  to  the  wife  by  settlement  before  marriage,  for 
her  apparel  and  private  expenses :  the  wife  survived  her 
husband  and  died  j  then  her  executors  claimed  500/. 
for  ten  years'  arrears  of  the  provision,  but  it  appearing 
that  the  husband  maintained  her,  and  there  being  no 
evidence  that  she  had  ever  demanded  the  pin-money, 
the  claim  was  disallowed.     Again, 

In  Fowldr  v.  Fowler  (g)^   Lord  Talbot  said  that 


(a)  1  Yes.  sen.  267.  (b)  Ridout  v.  Lewis,  1  Atk.  269. 

(<?)  Brodie  ▼.  Barry,  2  Ves.  and  Bea.  39.  (rf)  3  P.  Will.  355. 

(e)  2  P.  WilL  84.  (/)  2  P.  Will.  341.         (^)  3  P.  WiU. 

355. 
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where  pin-money  was  secured  to  the  wife^  and  it  ap- 
peared that  the  husband,  nevertheless,  provided  her 
with  clothes  and  qther  necessaries,  that  circumstance^ 
during  the  time  that  she  was  so  provided  for,  would  be 
a  bar  to  any  demand  for  arrears  of  pin-money. 
A  legacy.  xh^  last  case  was  one  upon  the  doctrine  of  the  satis- 

faction of  a  debt  by  a  legacy.  The  husband,  in  con- 
sideration of  the  then  intended  marriage,  and  of  the 
wife's  portion,  settled  100/.  a  year  upon  her  for  pin- 
money.  Two  years'  arrears  became  due,  and  then  the 
husband  gave  her  a  legacy  of  500/.  After  the  making 
of  the  will  another  year's  arrears  became  due,  and  then 
he  died.  And  Lord  Talbot  decided,  that  the  legacy 
of  500/.  was  a  satisfaction  of  the  two  years'  arrears,  be- 
cause of  larger  amount  than  the  debt,  upon  the  general 
rule  which  is  established  in  such  cases ;  and  that  the 
creditor  and  legatee  being  a  wife  made  no  difference. 
But  his  Lordship  held  that  the  bequest  could  not  be  a 
satisfaction  of  the  one  year's  arrears,  since  that  was  a 
debt  not  contracted  at  the  date  of  the  will,  and  might 
possibly  have  never  become  due  {a). 

In  former  passages  of  this  work  the  consequences  of 
the  wife  abandoning  her  home,  and  also  of  her  living 
Semble,  that  in  adultery,  have  been  considered  (Jb)  \  and  it  is  pre- 
^|j^^]^°^£^'  sumed  that  this  proposition  may  be  deduced  from  the 
wife  is  no  bar  majority  of  the  cases,  that  when  the  wife  unnecessarily 
to^lier  en-  elopes  from  her  husband,  and  does  or  does  not  live  in 
ment  other  adultery,  if  she  apply  to  a  Court  of  Equity  for  ^Javour 
P^-^®^®y  (and  not  for  a  right\  as  for  a  maintenance  out  of  her 
separate  equitable  property,  the  interest  of  which  her  husband 
estate,  jg  intitled  to  receive,  the  Court  will  not  interfere  in  her 

behalf.     But  if  she  apply  to  its  jurisdiction  for  the  re- 


(a)  For  the  distinctions  which  have  been  established  as  to  when 
a  l^acj  shall  and  shall  not  be  a  satisfaction  of  a  debt^  see  **  Treat, 
upon  Legacies/'  vol.  II.  chap.  \'6,  p.  1 ,  &c.  2  ed^  (b)  Vol.  I* 

p.  27 bi  523^  559.    See  also  Buchanan  v.  Buchanan^  1  BaU.  and  B. 
203. 


Sect.  1.3  Pin-money.  135 

covery  or  enforcing  of  her  rights,  as  for  the  perfonnance 
of  articles  before  the  paarriage  for  a  settlement  to  her 
separate  use  j  there  the  Court  must  interfere,  since  the 
law  has  not  made  elopement  or  adultery  a  forfeiture  of 
any  such  interests,  but  of  dower  only. 

Upon  this  principle,  therefore,  notwithstanding  the 
loose  note  of  the  case  of  More  v.  The  Earl  of  Scar- 
borough,  to  be  found  in  Equity  Cases  abridged  (a),  and  Court  of 
the  obiter  dictum  of  Lord  Hardwicke,  in  Moore  v.  Equity  will 
Moore,  after  mentioned,  it  is  presumed  that  a  Court  y^^^  trustees 
of  Equity  cannot,  at  the  suit  of  the  husband,  enjoin  proceeding 
the  trustees  of  an  adulteress  from  proceeding  at  law  to  ^^^  y^^ 
compel  payment  of  her  pin-money,  except  upon  paying  pin-money, 
up  the  arrears ;  nor  refuse  to  interfere  on  her  part  to  q^^^^  ^^^^ 
compel  the  execution  of  a  settlement  in  pursuance  t>f  sidered. 
articles  entered  into  previously  to  the  marriage.     In 
Lee  V.  Lee,  shortly  reported  in  Dickens  (b),  the  Chan-  1 

cellor  refused  in  limine  to  restrain  the  husband  from 
receiving  the  rents  of  estates  which  before  the  mar- 
riage had  been  settled  to  the  wife's  separate  use ;  the 
reason  given  by  his  Lordship  for  the  refusal  was,  tliat 
the  wife  having  left  her  husband  without  a  cause,  and 
refusing  to  return,  the  motion,  if  granted,  might  alto- 
gether prevent  their  future  cohabitation.  The  refusal, 
therefore,  was  not  a  decision  of  the  question  in  the 
cause,  but  it  was  made  under  certain  circumstances, 
and  with  a  particular  view,  viz.  to  cause  a  reconciliation 
between  man  and  wife ;  and  the  case  of  Moore  v. 
Moore  (c),  referred  to  in  it,  is  one  of  quite  a  contrary 
effect.  There  100/.  a  year  pin-money  were,  before 
marriage,  secured  by  a  term  for  years  in  trustees  for  the 
wife's  separate  use.  After  twenty  years'  cohabitation 
in  harmony,  they  quarrelled,  and  she  left  him,  and  went 
abroad.  Her  trustees  brought  an  ejectment  for  re- 
covering possession  of  the  term,  the  annuity  being  in 


(a)  2  vol.  156,  pi.  7.  (A)  Pages  321 ,  806.  (c)  1  Atk.  276. 
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arrear.  To  stay  these  proceedings,  the  husband  filed 
a  bill  complaining  of  his  wife's  elopement,  offering  to 
take  her  back  again,  and  to  forgive  what  was  passed ; 
but  L(yrd  Hardwickej  after  observing  that  possibly  the 
agreement  before  marriage  might  have  been  designed 
to  provide  for  the  wife  if  the  parties  should  disagree, 
and  that  the  husband  had  made  payments  of  the  annuity 
since  the  wife's  elopement  (a  strong  presumption  that 
he  thought  at  least  her  separation  was  excusable),  or- 
dered the  arrears  of  the  pin-money  to  be  paid,  with 
costs;  and^  upon  payment  and  keeping  down  the 
growing  payments  of  the  annuity,  his  Lordship  con- 
tinued the  injunction  which  had  been  obtained  by  the 
husband  (a). 

The  right  of  the  wife  to  call  upon  a  Court  of  Equity 
to  enforce  her  equitable  interests,  although  she  may 
have  left  her  husband,  and  also  have  added  to  that  im- 
propriety the  crime  of  adultery,  appears  to  ht  established 
by  the  two  following  cases. 

In  Sidney  v.  Sidney  (Jb),  the  wife  by  her  bill  prayed 
the  specific  performance  by  the  husband  of  his  agree- 
ments in  articles  made  before  marriage,  in  which  he 
covenanted  to  convey  estates  to  the  use  of  himself  and 
wife  for  their  lives  in  succession,  &c.  and  she,  a  minor 
with  consent  of  guardians,  covenanted  to  settle  her 
estates  as  therein  mentioned.  The  husband  stated  in 
his  answer,  that  his  wife  had  withdrawn  herself fromhimj 
and  very  much  misbehaved  herself  There  was  strong 
evidence  of  her  criminal  conversation  with  another  man, 
and  there  was  also  some  proof  of  the  husband's  adul- 
tery ;  yet  the  wife  obtained  a  decree  for  a  specific  per- 
formance at  the  RollSj  from  which  the  husband  ap 
pealed  to  Lord  Talbot^  who  confirmed  the  decree,  ob- 
serving that  the  answer  'did  not  sufficiently  put  the 


(a)  f}n  tlu«  subject  see  also  chap.  20,  sec  2.  (5)  3  P.  Will 

269. 


Sect.  2.]  Pin^mmey.  137 

fact  of  adultery  in  issue  (a\  and  he,  therefore,  could 
not  decide  upon  it ;  that  articles  for  a  jointure  were 
considered  m  equity  as  an  actual  and  vested  jointure, 
and  that  it  was  not  forfeited  either  by  the  wife's  elope- 
ment or  adultery,  and  that  the  reason  why  she  loses 
her  dower  by  committing  adultery,  is  from  the  effect  of 
the  statute  of  Westminster  the.  second  (V). 

The  second  case  is  Blount  v.  Winter  (c).  There 
were  two  bills  filed,  th^  one  by  trustees  in  marriage 
articles,  and  the  children  of  the  marriage  against  hus- 
band and  wife  \  and  the  other  by  the  husband  against 
his  wife  and  children.  The  first  bill  prayed  a  perform- 
ance of  the  articles ;  and  the  husband  by  his  answer^ 
and  also  by  his  own  bill,  resisted  the  performance,  so 
far  as  the  articles  made  a  provision  for  his  wife,  alleging 
and  proving  that  she  lived  separate  from  him  in  aduU 
tery.  The  Court  was  of  opinion  that  this  was  no 
reason  for  a  non-performance  of  the  articles  as  to  the 
wife,  and  decreed  accordingly  in  the  first  cause,  and 
dismissed  the  husband's  bill,  but  without  costs. 

Upon  the  whole  it  is  presumed,  upon  these  autho- 
rities, that  the  wife's  elopement  only,  or  her  elope- 
ment and  adultery,  do  not  deprive  her  of  the  power 
of  enforcing  any  of  her  legal  (d)  or  equitable  rights, 
with  the  exception  of  her  right  to  dower. 

II.  There  is  a  species  of  allowance  to  the  wife  by  Allowance 
the  husband,  which  may  be  classed  under  the  head  of  ^^  ^^^ 
pin-money.     It  is  where  he  permits  his  wife  to  have  &c. 
and  make  profit  of  certain  articles  of  his  property,  either 
for  her  own  use,  or  in  consideration  of  her  supplying 
the   family  with  particular   kinds  of  necessaries,  or 
where  he  makes  to  her  a  yearly  allowance  for  the 
keeping  of  his  house.     The  profits  in  the  first  case, 


(a)  1  Atk.  276.  {b)  Chap.  124.  (c)  Stated  in  a  note, 

3  P.  Will.  277.    S.  p.  Seagrave  v.  Seagrave,  13  Ves.  444. 
{d)  Field  v.  Serres,  1  New  Rep.  121. 
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and  the  savings  in  the  other,  will  in  equity  be  con- 
sidered as  the  wife's  own  separate  estate,  although  at 
law  they  beloAg  to  the  husband,  upon  the  principle 
that  all  the  personal  property  which  a  married  woman 
acquires  is  that  of  her  husband. 

In  Sit  Paul  NeaPs  case  Qa)  it  was  decreed,  that  if 
a  woman  have  pin-money  or  a  separate  maintenance 
settled  upon  her,  and  by  management  or  good  house- 
wifery she  save  money  out  of  itp  she  may  dispose  of  the 
savings,  or  any  jewels,  &c.  bought  with  them,  by 
writing  in  nature  of  a  will,  if  she  die  before  her  hus- 
band ;  or  if  she  be  the  survivor,  then  it  was  said  that 
the  money  shall  be  her  own,  and  not  be  liable  to  her 
husband's  debts.  But  this  exemption  from  debts  must 
mean,  as  it  is  presumed,  when  such  provisions  are 
made,  or  agreed  to  be  so,  before  .and  in  contemplation 
of  marriage,  for  in  that  case  the  wife  is  a  purchaser  of 
them  for  a  valuable  consideration  ;  but  when  they  are 
made  during  the  marriage,  they  being  void  in  law,  and 
enforced  only  in  equity,  that  Court  will  not  proceed 
to  the  extent  of  taking  from  the  creditors  a  fund 
which  is  legal  assets  of  the  husband  to  satisfy  their 
debts  (b). 

A  leading  case  upon  this  subject  is  Slarming  v. 
Style  (c). ,  It  appeared  that  the  husfband  allowed  his 
first  wife  to  dispose  and  make  profit  of  all  such  butter, 
eggs,  poultry,  pigs,  fruit,  and  other  trivial  matters, 
which  arose  from  his  farm,  and  beyond  what  was  used 
in  the  family,  for  her  own  separate  use;  and  which 
allowance  he  called  her  pin-money.  From  her  death, 
until  he  married  the  defendant  StylCy  his  sister  kept 
his  house,  and  had  the  same  allowance,  which  was  con- 
tinued to  the  defendant,  the  second  wife,  as  pin-money. 
It  was  in  proofs  that  whenever  any  person  came  to 


{a)  Cited  in  Herbert  v.  Herbert,  Pre.  Ch.  44. 
297.  (c)  3  P.  Will.  337. 


(6)  PrcCa. 
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buy  any  fowls^  pigs,  &c«  the  husband  said  he  had 
nothing  to  do  with  those  things^  which  were  his  wife's ; 
and  it  further  appeared  in  evidence,  that  he  confessed 
that  he,  having  been  making  a  purchase  of  about  \QO0L 
value,  and  being  in  want  of  money,  had  been  obliged 
to  borrow  100/.  from  his  wife  to  make  up  the  purchase- 
money.     Tlie  husband  being  dead,  his  widow  claimed 
the  1 00/.  out  of  his  estate.     And  Lord  Talbot  decreed 
that  she  should  be  a  creditor  for  such  sum,  observing, 
that  the  money  being  the  wife's  savings,  and  the  hus- 
band's agreement  having  been  proved,  it  was  but  a 
reasonable  encouragement  to  her  frugality,  and  that 
such  agreement  would  be  of  little  avail,  if  it  were  to 
determine  ivith  his  death ;  that  it  was  the  strongest 
proof  of  the  husband's  consent,  that  the  wife  should 
have  a  separate  property  in  the  money  arising  by  the 
savings,  in  that  he  had  applied  to  and  prevailed  with 
her  to  lend  him  the  100/. ;  for  he  did  not  claim  it  as 
his  own,  but  submitted  to  borrow  it  as  her  money. 
Therefore,  and  especially  as  there  was  no  creditor  of 
the  husband  to  contend  with,  his  Lordship  decreed  as 
above. 

In  Calniady  v.  Calmady^  referred  to  in  the  last  case, 
the  husband  agreed  with  his  wife,  that  upon  every 
renewal  of  a  lease  by  him  she  should  receive  from  the 
tenant  two  guineas,  and  that  sum  was  allowed  to  be  her 
separate  money. 

So,  also,  in  Mangey  v.  Hungerford  (a),  the  wife,  as 
it  appeared,  had  saved  a  considerable  sum  of  money 
out  of  house-keeping,  and  in  a  suit  instituted  against 
her  for  a  discovery  of  what  she  had  saved,  she  insisted 
by  answer  that  she  was  not  bound  to  make  such  a  dis- 
covery ;  and  upon  exceptions  to  the  answer  it  was  held 
sufficient  by  Lord  King. 

These  savings  being  to  be  considered  the  separate 


(a)  2  Eq.  Ca.  Abr.  156  in  marg. 
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property  of  the  wife,  she  may  either  dispose  of  them  by 
will  as  n,Jeme  sole  or  by  act  in  her  lifetime  (a). 

With  respect  to  the  general  power  of  the  wife  to 
dispose  of  the  savings  arising  from  her  separate  pro- 
perty, the  principle  is  laid  down  by  the  Lord  Keeper 
in  the  case  of  Gore  v.  Knight  (b)  to  the  following 
effect :  that  the  wife  having  a  power  to  dispose  of  the 
principal,  she  necessarily  has  the  like  power  over  its 
produce,  for  the  sprout  is  to  savour  of  the  root^  and  to 
go  the  same  way. 

The  last  subject  proposed  to  be  considered  was, — 
Parapher-  m.  The  wife's  paraphernalia- 

The  term  paraphernalia  is  of  Greek  derivation, 
ita{a<pspyiij9  i*  e.  somewhat  to  which  the  wife  is  intitled 
over  and  above  dower ;  and  according  to  the  civil  law, 
"  Bona  Paraphema  sunt  qasd  mulier  ultra  dotem  adfert, 
et  de  his  bonis  maritus  administrationem  habet,  ita  ut 
sine  special!  uxoris  mandato  et  agere  et  convenire 
possit  (c)/' 

The  articles  comprised  under  this  term  include  such 


(a)  Sir  Paul  Neal's  case^  stated  supra,  p.  138.  But  these  eases, 
in  which  the  wife  has  been  considered  to  have  a  separate  property 
in  her  savings  out  of  a  voluntary  allowance  from  her  husband,  are 
shaken  by  later  authorities,  which  have  laid  down  the  principle,  that 
the  wife  cannot  acquire  separate  property  from  her  husband,  except 
by  a  dear  irrevocable  gift,  either  to  some  person  as  a  trustee,  or  by 
some  dear  and  distinct  act  of  his,  by  which  he  divests  himself  of  the 
property,  engaging  to  hold  it  as  a  trustee  for  the  separate  use  of  his 
wife.  5  Ves.  79.  See  Walter  v.  Hodge,  2  Swan,  92.  In  Tyrrell's 
case,  1  Freem.  304,  where  the  question  was  as  to  the  wife's  right  to 
jewels,  stated  to  have  been  bought  out  of  a  yearly  sum  allowed  by 
her  husband  for  her  expenses  during  cohabitation  ;  the  Lord  Keeper 
thought  that  would  make  no  difference,  that  if  the  wife  saved  any 
thing  out  of  such  allowance,  it  bdonged  to  the  husband.  See  also 
chap.  18.  sec.  4,  post. 

(b)  2  Vem.  535.  See  also  1  Vem.  244.  Gdd  v.  Rutland,  i 
Eq.  Ca.  Abr.  346,  pi.  18.  Fettiplace  v.  Gorges,  1  Ves.  jun.  46. 
3  Bro.  C.  C.  8,  and  Cedl  v.  Juxon,  1  Atk.  278,  stated  infra, 
(c)  Minsing  on  the  Institutes,  p.  97* 
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apparel  and  ornaments  of  the  wife  as  are  suitable  to  her 
condition  in  life  {a).  What  are  to  be  so  considered, 
are  questions  to  be  decided  by  the  Court,  and  will 
depend  upon  the  rank  and  fortunes  of  the  parties  (Ji). 

Pearls  and  jewels,  usually  or  sometimes  worn  by 
the  wife,  properly  fall  within  this  term  (c).  And  in 
Mangey  v.  Himge7ford{d)^  the  widow  claimed  her 
gold  watch  and  several  gold  rings  as  paraphernalia, 
which  had  been  given  to  her  at  the  funerals  of  rela- 
tions, and  they  were  decreed  to  her  by  Lord  Talbot. 

When  gifts  are  made  by  husbands  to  their  wives  of  what  sifts 
pearls,  jewels,  &c.  and  they  are  worn  as  ornaments,  the  ^  ^e  hus- 
articles  so  given  are  to  be  considered  merely  as  para-  gidered. 
phemalia,  and  not  as  gifts  to  the  separate  uses  of  the 
wives ;  for  if  they  were  adjudged  as  donations  to  the 
separate  uses  of  the  wives,  then  they  might  dispose  of 
them,  which  would  be  contrary  to  the  intentions  of  the 
donors.     And  although  the  trinkets  be  not  usually, 
but  only  sometimes  worn  by  the  wives,  such  occasional 
use  of  them  will  be  sufficient  to  class  them  under  the 
term  paraphernalia  (e). 

Of  such  presents,  or  of  her  other  paraphernalia,  a  The  power 
wife  cannot  dispose  by  gift  or  will  during  her  husband's  ?^®lf*^?"  ^ 
life.     Nor  can  he  dispose  of  them  by  will  during  her  ^fe  singly, 
life,  although  he  may  sell  or  give  them  away  (y*) ;  and 
with  this  and  the  cases  in  equity  agree  the  opinions 
of   Berkeley  and    Jones^  Justices,  in    Hastings  v. 
Douglas  (g).     If,  then,  the  husband  bequeath  all  his 
wife's  jewels,  &c.  to  some  of  which  she  is  intitled  as 
paraphernalia,  the  disposition  will  be  disappointed  so 
far  only  as  regards  the  latter  jewels.     And  when  such 


(a)  2  Black.  Com.  436.  (6)  Bindon's  case,  Moor,  213.   See 

also  2  Leon.  1 66.    Cro.  Car.  343.     1  Roll  Abr.  911.     Pre.  Ch.  27. 
(u)  1  Roll.  Abr.  911.  (d)  2  Eq.  Ca.  Abr.  166  in  marg. 

(e)  Graham  v.  Londonderry,  3  Atk.  394.  (/)  1  P.  Will.  730. 

Wilcox  V.  Gore,  1 1  Vin.  Abr.  180,  pi.  19.    2  Atk.  78.    Seymore  v. 
Tresilian,  3  Atk.  358,  369.  (g)  Cro.  Car.  344. 
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a  general  disposition  is  made,  the  only  difficulty  is  to 
ascertain  what  shall  be  considered  paraphernalia  and 
^  whatnot. 

In  Cahnady  v.  Calmady  (a),  A  having  a  crocheat  of 
diamonds  which  belonged  to  his  first  wife,  devised  it 
to  his  eldest  son,  and  that  it  should  go  in  succession  to 
the  heir  of  his  family  as  an  heir-loom.  A  afterwards 
married  the  defendant  C,  turned  the  crocheat  into  a 
necklace,  and  added  several  new  diamonds  to  it,  at  the 
expense  of  200/.,  which  exceeded  the  value  of  the 
crocheat. '  JS,  the  then  eldest  son  of  A^  claimed  the 
crocheat  from  C  under  the  will,  who  insisted  upon 
retaining  it  as  part  of  her  paraphernalia,  A  having  per- 
mitted her  to  wear  it.  And  Parker^  C,  seemed  to 
doubt  at  first,  whether  turning  the  crocheat  into  a 
necklace,  adding  new  diamonds  to  it,  and  permitting 
the  wife  to  wear  it,  were  not  a  revocation  of  the 
bequest ;  but  he  ordered  the  Master  to  examine  and 
separate  the  old  from  the  new  diamonds,  and  decreed 
the  diamonds  of  the  crocheat  to  the  plaintiff  as  heir, 
and  specifically  devised  to  him  as  an  heir-loom. 
Although  no  mention  is  made  in  the  report  of  the 
new  diamonds,  yet  it  v^  inferred  from  the  separation, 
that  they  must  have  been  ordered  to  the  widow  as  part 
of  her  paraphernalia, 
liable  to  2.  As  the  husband  may  dispose  of  his  wife's  para- 

de]>te,  phemalia  in  his  lifetime,  so  they  will  be  liable  to  his 

debts  (Jji). 

In  Ridout  v.  the  Earl  of  Plymouth  (c),  the  question 
was,  whether  jewels,  rings,  pictures,  dressing  plate, 
and  other  trinkets  given  to  Mrs.  Lewis  before  her 
marriage,  belonged  to  her  as  her  separate  estate,  and 
the  husband  was  to  be  considered  a  trustee  for  her ; 
and  whether,  as  to  things  given  after  the  marriage. 


(«)  1 1  Vin.  Abr.  181,  21 .  (fi)  \7  Ves.  273.  2  Vcs.  sen.  7- 

(c)  2  Atk.  104. 
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viz.  mourning  rings,  family  pictures,  &;c.  they  should 
not  be  retained  by  the  widow,  as  of  too  trifling  a  value 
to  be  considered  her  husband's  personal  estate  ?  And 
Lord  Hardwkke  decided  that  the  widow  could  not 
claim  the  articles  as  paraphernalia,  when  her  husband's 
assets  were  insufficient  to  pay  his  debts  ;  also,  that  he 
could  not  be  considered  in  the  light  of  a  trustee  of  the 
jewels,  &c.  given  to  her  before  marriage,  since  that 
would  be  a  manifest  prejudice  and  fraud  upon  his  cre- 
ditors ;  and  that  there  was  no  pretence  for  considering 
the  things  given  ctfter  the  marriage  as  the  property  of 
the  widow ;  but  his  Lordship  allowed  her  to  be  a  pur- 
chaser at  the  value  set  upon  them  by  the  Master,  none 
of  the  parties  opposing  it. 

It  is  presumed  that  the  question  in  the  last  case  except  per- 
was  decided  upon  gifts  made  by  the  husband  of  articles  J?'^!„^^ 
forming  parts  of  his  own  estate  \  for  it  seems  that  when  are  given  by 
they  are  made  to  a  wife  either  before  or  after  marriage  *  stranger, 
by  a  relative,  or  friend,  they  will  be  considered  as  in- 
tended for,  and  gifts  to  the  separate  use  of  the  wife, 
and  that  therefore  she  may  dispose  of  them  as  a  feme 
sole,  and  that  they  will  be  exempt  from  the  alienation 
and  debts  of  her  husband. 

Thus  in  Graham  v.  Londonderry  (a),  the  husband's 
father,  upon  the  wife's  marriage  with  his  son,  gave  her 
as  a  present  some  diamonds.  And  Lord  Hardwkke 
said  that  the  Court  of  late  had  considered  such  a 
present  as  a  gift  to  the  separate  use  of  the  wife,  and 
that  he  was  of  opinion  that  she  was  intitled  to  the 
diamonds  in  her  ami  right.  In  that  case  there  were  four 
diamonds  set  about  the  picture  of  the  then  late  Regent 
of  France f  which  picture,  upon  the  husband's  return 
from  France,  he  delivered  to  his  wife,  and  told  her 
that  it  was  a  present  sent  to  her  by  the  Regent.  As 
to  this  Lord  Hardwicke  observed,  that  if  it  were  such 


(fl)  3  Atk.  393. 
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a  present,  it  was  within  the  above  rules,  for  then  it 
being  a  present  by  a  stranger  during  the  marriage 
must  be  considered  as  a  gift  to  the  wife's  separate  use, 
although  his  Lordship  did  not  consider  ihe  case  so  clear 
as  the  other.  In  support  of  his  opinion,  Lord  Hard-^ 
wicke  referred  to  several  cases,  two  of  which  were  in 
his  own  time;  the  first  was  Lucas  v.  Lucas (a)^  in 
which  were  two  questions,  one  in  respect  of  1000/. 
South  Sea  annuities  which  the  husband  had  transferred 
into  his  wife's  name,  and  the  other  as  to  jewels,  &c. 
given  by  the  wi£e*s Jather  to  her;  and  his  Lordship 
was  of  opinion  that  she  was  intitled  to  both  as  gifts  to 
her  separate  use.  The  second  case  was  Brinkman  v. 
Brinkman  ;  there  articles  of  plate  were  given  to  the 
wife  after  marriage  by  the  hushBud^s  Jather,  and  Lord 
Harduicke  was  of  opinion  that  they  were  to  be  con- 
sidered as  gifts  for  her  separate  use  (6). 

The  interest  of  the  wife  in  her  paraphernalia  is  so 
much  favoured  in  equity,  that  if  the  husband  die  in- 
debted, and  her  paraphernalia  are  taken  by  his  spe- 
cialty creditors  in  satisfaction  of  their  demands  after 
all  the  general  personal  estate  is  exhausted,  she  will  be 
allowed  to  stand  in  the  places  of  such  creditors,  to 
reimburse  herself  out  of  the  real  estate  in  the  possession 
Wife's  para-  of  the  heir  the  amount  of  her  paraphernalia,  and  she 
P^^™^  ^^  is  intitled  to  a  precedency  in  payment  to  legatees  (c). 
^^es.  ^*  With  respect  to  the  equity  of  marshalling  the  assets 

Assets  mar-  in  favour  of  the  wife,  the  same  rule  applies  as  in  mar- 
fevo^rf  shalling  for  simple  contract  creditors  and  legatees, 
widow's  which  is,  that  when  a  creditor,  as  by  specialty,  has  the 
nght  to  t»-    option  of  i-esorting  to  both  the  real  and  personal  assets 

raphemaua.       *  '^      ,  .         *  , 

for  a  satisfaction  of  his  debt,  and  simple  contract  cre- 
ditors or  legatees  have  the  power  only  of  resorting  to 


(fl)  1  Atk.  270.  (h)  Sec  Duttoii  v.  Dutton,  4  Ven.  Ab. 

178,  pi.  18.  (c)  Snelson  v.  Corbett,  3  Atk.  370.    Tipping  r. 

Tipping,  1  P,  Win.  722.    Aldrich  v.  Cooper,  8  Ves.  397. 
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the  latter  fund  for  payment  of  their  demands,  if  there 
be  a  deficiency  of  the  personal  estate  to  pay  both  of 
them,  the  Court  will  so  marshal  or  arrange  the  dif- 
ferent estates  as  to  confine  the  specialty  creditor  to  the 
real  fund  if  sufiicient,  for  a  satisfaction  of  his  debt,  in 
order  that  the  personal  estate  may  be  left  free  to  an* 
swer  the  demands  of  the  simple  contract  creditors  or 
legatees ;  or  in  case  the  specialty  creditor  shall  have 
received  payment  of  his  debt  out  of  the  personal  assets, 
then  the  Court,  upon  proper  application,  will  permit 
the  simple  contract  creditors  or  legatees  to  receive 
satisfaction  out  of  the  real  estate  to  the  amount  of  what 
such  specialty  creditor  was  paid  out  of  the  personal 
fund.     But  in  order  to  enable  the  Court  to  extend  to 
simple  contract  creditors  or  legatees  these  advantages, 
the  real  estate  must  be  charged  with  the  payment  of 
debts,  or  of  one  or  more  legacies,  or  when  there  is  no 
such  charge  the  specialty  creditor  must  have  a  lien 
upon  the  estate,  except  when  the  owner  of  it  is  heir  at  As  against 
law,  and  then  as  against  him  the  simple  contract  ere-  ^  ®  ^^^' 
ditors  or  legatees  will  be  permitted  to  throw  the  general 
bond  debts  upon  the  lands,  in  exoneration  of  the  per- 
sonal estate.     But  against  a  devisee  of  the  estate  it  Or  devisee. 
seems  that  there  must  be  some  such  lien  as  before-men- 
tioned,  as  by  virtue  of  a  mortgage,  &c.  {a). 


(a)  The  authorities  agree  that  in  the  administration  of  assets^ 
the  widow's  daim  to  her  paraphernalia  is  preferred  to  general 
legacies  ( I  P.  W.  730.  3  Atk.  369,  395.) ;  and  it  follows  that  she 
is  intitled  to  marshal  assets  in  those  cases  in  which  a  general  le|^tec 
would  have  that  right.  Thus  she  may  marshal  assets  as  against  the 
heir  (Tipping  v.  Tipping,  1  P.  W.  729.  Probert  v.  Clifford,  1  Atk. 
440.  Ambl.  6.  2  P.  W.  544,  note  hj  Cox),  and  as  against  a  de« 
yisee  when  the  devised  estate  is  by  the  will  subjected  to  a  trust  or 
charge  for  payment  of  debts  (Indedon  v.  Northcote,  3  Atk.  430. 
Boynton  v.  Parkhurst,  1-  Bro.  C.  C.  576.  1  Cox,  106.  See  2  Atk. 
79),  The  case  .of  Probert  v.  Clifford,  is  indeed,  according  to  the 
report  in  Ambler,  inconsistent  with  the  last  position :  it  is  there 
stated  to  have  been  held  that  the  widow  was  not  intitled  to  satis* 
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Accordingly  in  Tynt  v.  Tynt{a\  the  husband  died 
indebted  by  recognizance,  and  devised  his  real  estates. 


faction  out  of  the  real  assets  devised,  though  chafed  by  the  hus- 
band's will  with  the  payment  of  debts :  it  appears,  however,  from 
the  Blister's  Book  (B.  1 738,  fo.  310),  that  the  husband's  real  estate 
was  by  the  wiU  charged  only  with  a  sum  of  1 000/.  in  &vour  of  the 
wife,  and  with  his  legacies  in  case  of  a  deficiency  of  the  personal 
estate,  and  not  with  debts ;  and  the  form  of  the  decree  shows  that 
tlie  real  estate  was  only  considered  liable  on  the  ground  of  there 
being  specialty  debts. 

The  widow's  daim  to  paraphernalia  being  preferred  to  general 
legacies,  it  seems  that  if  the  devised  estate  be  subject  to  a  mortgage 
or  other  specific  incumbrance,  she  would  be  intitled  to  marshal  the 
kasets  as  against  the  devisee,  by  throwing  the  charge  upon  the  estate, 
since  a  legatee  would  in  such  cases  have  that  right.  Oneale  v. 
Mead,  1  P.  W.  693.  Lutkins  v.  Leigh,  Cas.  Temp.  Talb.  53.  See 
2  P.  W.  335. 

But  if  the  devised  estate  be  not  subject  to  a  charge,  the  widow, 
according  to  Lord  Hardwicke's  decisions  in  Ridout  v.  Plymouth, 
2  Atk.  104,  and  Probert  v.  Clifford,  ub.  sup.,  is  not  intitled  to 
marshal  assets  against  the  devisee.  The  case  of  Tynt  ▼.  Tynt,  seems 
not  quite  consistent  with  these  decisions :  the  widow  was  allowed  to 
come  upon  the  real  estate  devised,  though  not  charged  with  debts, 
and  not  subject  to  any  specific  incumbrance.  But  it  is  to  be  ob- 
served that  in  that  case  there  was  a  general  devise  of  all  the  real 
estate,  and  the  Court  stated  as  the  reason  for  the  decision  that  the 
devisee  was  harts  /actus ^  and  stood  in  the  place  of  the  heir :  it  was 
considered  that  in  the  administration  of  assets,  a  general  devisee 
coujld  not  stand  in  a  better  situation  than  the  heir,  an  opinion  whidi 
for  some  time  prevailed  (see  Cas.  Temp.  Talb.  54.  Ambl.  129. 
1  Dick.  lOjl) ;  but  which  has  since  been  overruled.  Forrester  v. 
Leigh.  Ambl.  17 J. 

As  to  specific  legatees,  it  seems  to  have  been  considered  in  Burton 
V.  Pierpoint,  2  P.  W.  79,  that  their  right  was  in  some  respects  better 
than  that  of  the  widow  to  her  paraphernalia.  But  it  may  be  inferred 
from  other  cases,  that  upon  a  deficiency  of  assets,  the  widow  would 
be  preferred  to  the  specific  as  well  as  to  the  general  legatees  (see 
1  P.  W.  731.  2  Atk.  78.  3  Atk.  369).  Li  Graham  v.  London- 
derry, 3  Atk.  395,  Lord  Hardwicke  puts  the  case  of  a  spedfic  be* 
quest,  and  says  that  the  right  of  the  wife  is  superior  to  that  of  any 
legatee. 

(a)  2  P.  Will.  542,  and  sec  the  cases  collected  in  the  '^  Law  of 
Jjegacies,"  under  the  title  marshalling  of  assets,  vol.  1,  p.  456,  2  ed. 
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As  to  the  bona  paraphernalia  of  the  widow,  the  Master 
of  the  Rolls  said,  that  although  there  were  debts  more 
than  the  personal  estate  would  extend  to  pay,  yet  as 
such  goods  were  liable  only  in  favour  of  creditors  and 
not  of  the  heir  nor  of  the  devisee^  who  stood  in  the 
place  of  the  heir,  and  was  hceres  factus^  if  the  lands 
devised  were  sufficient  to  pay  the  recognizance  the 
paraphernalia  should  be  enjoyed  by  the  widow. 

Also  in  Tipping  v.  Tipping  (a),  the  husband  before 
marriage  covenanted  for  himself  and  heirs  with  his 
wife's  trustees,  to  invest  S5Q01.  in  a  purchase  of  lands 
to  be  settled  upon  her  in  jointure,  remainder  to  the 
first  and  other  son  and  sons  of  the  marriage  successively 
in  tail  male.  He  died  intestate  and  without  issue, 
leaving  assets  in  fee  descending  to  his  nephew  and  heir. 
The  personal  estate  was  insufficient  to  pay  his  debts. 
His  widow  and  administratrix  filed  a  bill  against  the 
heir  to  compel  him  to  make  good  her  jointure,  and  to 
have  the  deficiency  of  the  personal  supplied  out  of  the 
real  assets.  She  had  jewels,  &c.  of  about  200/.  value, 
which  were  her  parapheimaUa  /  and  the  question  was, 
whether  those  articles  should  in  the  first  place  be  liable 
to  satisfy  the  covenant  in  ease  of  the  real  estate  de^ 
scendedy  they  being  personal  estate,  which  in  general 
ought  to  be  so  applied.  And  Lord  Macclesfield  said, 
that  bona  paraphernalia  were  only  liable  to  creditors 
and  not  to  an  heir,  and  that  specialty  creditors  were 
unconcerned  in  the  question,  as  having  under  their 
securities  a  right  to  go  against  the  land,  it  was  in- 
different  to  them  whedier  they  were  paid  out  of  thfe 
real  assets,  or  the  bona  paraphernalia  ;  putting  them 
aside,  therefore,  the  wife  should  retain  her  bona  para^ 
phemalia. 

And  in  Boynton  v.  Parkhurst  (h).  Sir  Griffith 
BoynUm  by  his  will  empowered  his  wife  (whom  he 


(fl)  1  P.  Wm.729.  (6)  1  Bro.  C.  C.  576.     1  Cox,  10(5. 
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made  executrix)  to  raise  by  mortgage  of  a  particular 

real  estate,  a  sufficient  sum  of  money  for  payment  of 

his  debts,  in  aid  of  his  personal  estate,  and  devised  to 

her  the  use  of  her  jewels  for  life.     The  cause  coming 

on  for  further  directions,  a  question-  arose,  whether  the 

wife  was  not  intitled  to  the  jewels  absolutely,  as  her 

paraphernalia^  although  the  personal  estate  was  not 

sufficient  to  pay  the  debts,  or  whether  they  should  be 

applied  before  the  real  estate  charged  with  the  debts  ? 

And  upon  the  authority  of  the  last  case  of  Tipping  v- 

Tipping  J  Lord  Thurhw  decreed  the  jewels  to  the  wife 

in  prejudice  of  the  charged  estate.. 

As  to  In  Burton  v.  Pierpoint  (a).  Lord  Macclesfield  said, 

ri^ht^o  re-     **  ^^^  if  there  should  not  be  assets  real  and  personal  at 

ceive  value     the  testator*s  deathy  or  at  least  at  the  time  when  the 

nl^^out^of"  J^^^^  ^^  P^^opf^^oiio.  were  applied  to  debts,  then  the 

contingent      paraphernalia  should  be  liable,"  meaning  that  they 

©r  future        should  be  so  applied,  and  the  widow  have  no  compen- 

assetsofner         .  *■*  ,  , 

husband.        sation  at  a  subsequent  period,  although  at  the  time 

when  the  paraphernalia  were  so  applied  there  was  a 
possibility  of  assets  in  future,  as  upon  a  failure  of  issue, 
which  afterwards  happened ;  for  his  Lordship  observed, 
that  such  a  remote  contingency  was  not  to  be  regarded, 
since  the  event  was  such  as  might  not  take  place  for 
many  years  after  the  testator's  death,  or  even  not  till 
after  the  widow's  decease,  when  the  end  and  design  of 
her  paraphernalia  could  not  be  answered.  In  the  pre- 
sent case  the  husband  at  bis  death  was  seised  of  a  re- 
version in  fee  expectant  on  the  failure  of  issue  male. 
He  had  also  a  small  unsettled  freehold  estate,  and  be- 
queathed to  his  wife  her  jewels  and  plate  for  life,  and 
devised  all  his  real  estate  to  B  subject  to  debts  and 
legacies.  He  left  two  infant  sons,  and  at  that  time  his 
real  and  personal  assets  were  insufficient  for  the  pay- 
ment of  his  debts,  so  that  his  wife^s  paraphernalia  were 


-»«- 


(n)  2  P.  Will.  79. 
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applied  towards  making  up  the  deficiency.  The  $oris 
afterwards  died  minors,  and  without  having  been  mar-* 
ried,  by  which  events  the  reversion  ip  fee  falling  in  be- 
came liable  to  debts  under  the  will.  And  Lord  MaC' 
clesfieldy  after  expressing  himself  as  above,  decreed 
that  as  there  was  an  express  bequest  of  the  jewels  to 
the  widow,  notwithstanding  that  at  the  testator's  death 
there  were  neither  real  nor  personal  assets,  yet  since 
afi;erwards,  though  by  a  remote  accident,  assets  had 
happened,  there  could  be  no  inconvenience  to  any  cre- 
ditors or  other  persons,  and  that  the  legacy  should  be 
paid,  and  the  intention  of  the  testator  performed ;  and 
the  rather,  for  that  the  real  and  personal  assets  were 
by  the  will  made  liable  to  the  debts  and  legacies. 

The  above  distinction  taken  by  Lord  Macclesfield 
seems  to  be  founded  upon  this  principle,  that  when  the 
wife's  right  is  left  to  the  provision  of  law,  and  the  real 
and  personal  assets  are  insufficient  to  pay  his  debts, 
then  for  the  sake  of  the  creditors  her  paraphernalia 
must  be  applied  in  payment  of  their  demands,  and  not 
detained  from  them  in  expectation  of  that  which  may 
never  happen,  a  contingency  of  subsequent  assets  falling 
in ;  and  that  such  possibility  or  contingency  happening 
after  the  paraphernalia  are  so  applied  shall  not  for  the 
sake  of  certainty  and  quiet,  as  also  from  the  nature  of 
such  provision,  intitle  the  wife,  or  the  persons  claiming 
under  her,  to  institute  proceedings  for  the  purpose  of 
recovering  out  of  the  accidental  assets  the  value  pf  the 
paraphernalia  which  had  been  so  applied.  But  when 
they  are  given  to  the  wife  by  will,  and  the  real  and 
personal  assets  are  charged  with  debts  and  legacies, 
then  since  the  wife  is  made  a  legatee  of  her  parapher- 
nalia, she  as  well  as  any  other  legatee  or  her  repre- 
sentative will  be  intitled  to  an  execution  of  the  trust, 
and,  upon  the  assets  falling  in,  to  have  them  applied  in 
the  discharge  of  such  legacy. 

4.  If  the  alienation  by  the  husband  in  his  lifetime  Her  equity 
of  the  wife's  paraphernalia  be  not  absolute,  but  as  a  ptem^a*" 
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are  pledged 
by  Her  liu8« 
bund. 


Parapher- 
nalia barred 
by  settle- 
ment. 


And  by 
'mdawB  ac- 
quiescence. 


pledge  or  security  for  money,  his  wife  surviving  him 
will  be  intitled  to  have  them  redeemed  out  of  his  per- 
sonal estate,  even  to  the  prejudice  of  legatees^  because 
her  right  is  anterior  and  to  be  preferred  to  their  claims, 
which  are  merely  voluntary  (a). 

The  widow  may  bar  her  right  to  her  paraphernalia 
by  settlement  in  like  manner  as  has  been  before  men- 
tioned in  regard  to  her  title  by  the  custom  of  London^ 
and  under  the  statute  of  distribution. 

Thus  in  Cholmely  v.  Chobnely  (Ji)y  the  widow  by 
marriage  articles  stipulated  that  she  should  have  no* 
thing  of  her  then  intended  husband's  personal  estate 
but  what  he  should  devise  to  her,  and  the  Court  de- 
clared that  she  was  barred  not  only  of  her  customary 
part,  but  also  of  her  paraphernalia. 

5.  Another  bar  occurs  when  the  husband  takes  upon 
himself  to  bequeath  to  his  wife  her  paraphernalia  for 
life,  and  she  does  not  claim  them  absolutely  by  her 
elder  title  as  paraphernalia ;  in  this  case,  it  is  presumed, 
that  her  administrator  after  her  death  will  not  be  in- 
titled  to  them ;  and  such  seems  to  have  been  the  opi- 
nion of  the  Court  in  the  case  of  Clarges  v.  Albemarle  (c). 
There  the  husband  bequeathed  to  his  wife  for  life  her 
paraphernalia.  She  died  without  having  elected  to 
take  them  absolutely  against  the  will ;  and  according 
to  Mr.  Vernon,  the  Court  allowed  a  plea  to  the  bill 
of  her  administrator  praying  payment  of  their  full 
value. 

Hence  it  is  to  be  considered  as  a  legal  inference,  that 
if  a  widow,  when  her  paraphernalia  are  bequeathed  to 
her  for  life,  do  not  manifest  by  some  act  her  intention 
to  take  them  by  her  elder  and  better  title,  she  will  be 
presumed  to  have  elected  to  take  them  under  the  will, 
30  as  to  bind  her  executor  or  administrator. 


(a)  3  Atk.  395. 


(b)  2  Vem.  83- 


(c)  2  Vem.  247 
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CHAPTER  XVIII. 

THE  WIPE'S  POWER  OVER  HER  SEPARATE  PRO- 
PERTY  IN  OPPOSITION  TO  THE  MARITAL  RIGHTS 
OF  HER  HUSBAND. 

Under  this  title  will  be  considered :— - 

I.  The  effects  upon  the  husbands  marital  rights  of 
Umitations  of  real  and  personal  estates^  made  to 
the  wife^s  separate  use^  when  no  trustees  are  ap- 
pointed for  her  benefit. 

XL  The  effect  upon  such  rights  of  a  mere  agreement 
between  husband  and  wife  that  she  shall  dispose  of 
her  real  or  personal  estate. 

IIL  What  clauses  or  expressions  will  and  will  not 
create  a  trust  j^r  the  wifffs  separate  use.     And, 

IV.  Of  the  wife^s  separate  trading  under  her  hus- 
band^s  agreement  before  and  after  marriage. 

It  appears  in  former  parts  of  this  treatise  (a\  that 
the  common  law  would  not  permit  the  wife  to  take  or 
enjoy  real  or  personal  estate  separate  from  and  inde- 
pendent of  her  husband,  except  in  cases  of  necessity, 
which  have  been  before  considered  (Ji).  But  this  rule 
or  disability  has  been  further  relaxed  or  removed  in 
modem  times ;  and  even  in  Courts  of  Law,  as  it  will 
afterwards  appear,  the  capacity  of  the  wife  to  enjoy 
property  separate  from  her  husband  has  been  acknow- 
ledged. 

1.  The  interposition  of  trustees  seems  at  the  first  to  Although  no 
have  been  deemed  essentially  necessary  in  order  to  pro-  trustees  be 

appointed 

» ^ 

(a)  Vol.  1,  pp.  3.  53.  169.  {b)  Supra,  p.  120. 
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for  wife  tect  the  wife's  separate  interest  (a),  and  regularly  when 
^ion  to  ber"  Property  is  intended  to  be  given  or  settled  upon  mar- 
separate  use,  ried  women  for  their  separate  uses,  it  ought  to  be  vested 
Snilrt'hel  in  trustees  for  them  (^)  j  but  it  has  been  established 
husband  into  ever  since  the  year  1725,  that  if  land  or  personalty  be 
a  trustee  for   (jgyised  or  settled  to  or  upon  a  married  woman  for  her 

separate  use  without  the  precaution  of  vesting  it  in 
trustees,  still,  in  equity,  the  intention  will  be  effectuated, 
and  the  wife's  interests  protected  by  the  conversion  of 
her  husband  into  a  trustee  for  her. 
Instances.  Thus  in  Bennet  v.  Davis  (c),  A  devised  his  real 

estates  to  his  daughter  J3,  the  wife  of  C,  in  fee  for 
her  separate  use,  exclusively  of  her  husband ;  and  he 
declared  that  C  should  not  be  tenant  by  the  curtesy, 
nor  have  the  lands  for  his  life  if  he  survived  B  ;  but 
that  on  B's  death  they  should  descend  to  J3's  heirs. 
The  defendant  Davis  was  assignee  under  a  commission 
of  bankruptcy  which  had  issued  against  C ;  and  upon 
the  wife's  bill  to  compel  an  assignment  of  the  lands  to 
her  separate  use,  that  was  resisted  by  Davis^  upon  the 
principle  that  the  estate  not  having  been  conveyed  to 
trustees  for  the  wife's  separate  use,  the  husband's  legal 
right  to  the  profits  attached,  notwithstanding  the  con- 
trary indention  apparent  upon  the  will,  and  that  there- 
fore he,  Davis f  as  the  husband's  assignee,  was  intitled 
to  them  ;  but  the  Master  of  the  Rolls  decreed  in  favour 
of  the  wife,  declaring  that  the  husband  took  as  a  trustee 
for  her,  and  that  there  was  no  difference  where  the 
trust  was  created  by  the  act  of  the  party,  and  where  by 
the  act  of  the  law;  also  that  the  assignee,  claiming 
under  the  husband,  took  the  property,  subject  to  the 
same  trust. 

The  following  case  was  on  a  chattel  interest.     In 


(a)  Harvey  v.*  Harvey,  1  P.  W.  125.     Burton  v.  Pierpoint,  2  P. 
Will.  1 9.  (b)  For  the  forms  of  a  settlement  of  real,  and  a  gift 

by  will  of  personal  estate,  to  the  separate  use  of  a  married  woman, 
aee  Append.  No.  14.  and  No.  15.  (c)  2  P.  Will.  316. 
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Parker  v.  Brooke  {a\  the  testator  bequeathed  to  the 
separate  use  of  his  daughter  (a  married  woman)  for 
life,  remainder  to  her  children^  leasehold  estates  after 
the  death  of  her  mother;  and  although  no  trustees 
were  interposed,  the  husband  was  considered  a  trustee 
for  his  wife.  Upon  the  same  subject,  Lord  Eldon  said 
in  Rich  v.  Cockell  (b\  that  it  was  perfectly  settled  that 
a  husband  might  in  a  Court  of  Equity  be  a  trustee  for 
the  separate  use  of  his  wife. 

A  Court  of  Law  has  even  extended  its  protection  to  instance 
the  wife  ac^ainst  the  husband,  when  no  trustees  were  ^^^  \ 

,.,,,,         ,  .  ,    ,  .1  ^     Court  of  Law 

appomted  in  the  deed  by  which  her  title  to  separate  would  not  in- 
property  was  created,  holding  that  persons  named  in  a  ^"^  ^^ 
will  as  trustees  for  the  person  from  whom  she  claimed,  though  no 
were  also  to  be  considered  trustees  for  her.  trustees 

^_.  were  flp-r 

Accordingly,  in  Davison  v.  Atkinson  (c\  the  tes-  point^ln 
tator  devised  some  lands  in  which  collieries  had  since  the  deed 
been  discovered,  to  three  persons,  in  trust  to  sell  for  perty^  fiT" 
the  benefit  of  others,  of  whom  jB,  (afterwards  the  wife  wife's  sepa- 
of  Af)  was  one ;  and  until  sale,  the  trustees  were  to  '^*®  ^*^ 
receive  the  rents,  and  to  pay  a  part  of  them  to  J3,  for 
her  sole  and  separate  use.  The  lands  were  not  sold,  and 
the  trustees  let  the  collieries.     Before  B's  marriage, 
she  conveyed  one-eighth  part  of  the  profits  of  the  col- 
lieries to  C,  the  plaintiff's  wife  (not  to  a  trustee  for  her), 
to  her  sole  and  separate  use.     The  trustees  in  the  will 
having  no  notice  of  the-  conveyance  to  C,  paid  to  B  her 
share  of  the  rent  under  the  will.     (7s  husband  brought 
an  action  of  assumpsit  against  the  husband  of  J3,  to 
recover  one-eighth  part  of  the  rent,  upon  the  ground 
that  as  no  trustee  was  appointed  for  the  plaintiff's  wife 
in  the  conveyance  made  to  her,  it  was  in  law  a  convey* 
ance  to  the  husband,  who  alone  had  a  right  to  sue  for 
the  money ;   but  the  Court  held,  that  the  trustees 


(a)  9.  Ves.  583.         (*)  Ibid.  375.         (c)  5  Term  Rep.  434, 
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under  the  will,  in  whom  the  legal  estate  was  vested, 
were  to  be  considered  as  trustees  for  C,  the  plaintiflTs 
wife,  and  that  the  husband  was  not  intitled  to  recover 
in  the  action ;  Lord  Kenyon  observing,  that  the  in- 
terests of  the  plaintiflF  and  his  wife  were  in  direct  op- 
position to  each  other,  and  that  if  the  Court  permitted 
him  to  recover  the  money  which  was  intended  for  her 
separate  use,  her  separate  right  would  be  destroyed. 
So  alao  pro-        The  above  are  cases  where  the  property  was  given 
perty  ex-       by  strangers  to  the  wife's  separate  use ;  but  the  prin- 
tolms^d^  ciple  equally  applies,  and  even  more  strongly,  when 
for  his  wife's  the  estate  is  given  to  the  husband  for  her  separate 
^^Ul^d^'  use  (a).     In  these  instances  he  will  be  a  trustee  for  his 
him  her         wife  of  such  property,  and  the  wife's  equity  to  it  will 
*''****^*  be  enforced  against  assignees  in  bankruptcy,  and  under 

the  insolvent  debtor's  acts,  and  against  trustees  under 
And  al-  conveyance  from  the  husband  to  pay  debts  (i).  But 
though  not  the  title  of  a  purchaser  from  the  husband,  without 
bondfide^r-'  notice  of  the  trust,  will  not  be  disturbed  in  equity  j  for 
diaser,  yet  if  when  the  equities  of  the  parties  are  equal,  and  the 
tice  of  the  property  is  equitable,  that  Court  will  not  act  for  the 
^'ni^fJ*^  «^  purpose  of  taking  from  a  bofidjide  purchaser  the  pro- 
bound  by  it   pcrty  which  he  has  acquired  for  a  valuable  considera^ 

tion :  if,  however,  he  or  his  agent  in  the  transaction, 
had  notice  of  the  trust  prior  to  the  completion  of  the 
purchase,  he  will  then  be  bound  by  the  wife's  equity, 
and  be  equally  a  trustee  for  her  as  her  husband  was 
previously  to  the  sale  and  conveyance. 

Accordingly,  in  Parker  v.  Brooke  (c)^  before  re- 
ferred  to,  and  in  part  stated,  the  husband  in  the  year 
1791  mortgaged  leasehold  estates  which  were  be- 
queathed to  his  wife's  separate  use  for  life,  remainder 
to  her  children,  without  the  intervention  of  a  trustee  ; 


(a)  3  Atk.  399.     9  Ves.  369.  {h)  See  ante,  p.  S7. 

(c)  9  Ves.  683. 
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and  he  obtained  reversionary  leases  of  the  [M^emises  for 
99  years,  determinable  on  a  life.  He  also  in  1792 
made  another  mortgage  of  all  the  premises  \  which  se- 
curities were  in  1794  agreed  to  be  assigned  to  the  de- 
fendant Brooke^  but  which  agreement  was  not  carried 
into  effect.  In  1800  Brooke  obtained  possession  of 
the  lands,  in  an  ejectment  brought  by  him  against  the 
husband,  upon  the  latter^s  confession  of  the  action. 
The  husband  then  died,  and  after  that  event  the  wife 
and  her  child  filed  a  bill  against  Brooke  and  the  mort- 
gagees, charging  them  with  notice  of  the  will,  and 
that  Brooke  obtained  possession  of  the  premises  in 
collusion  with  the  husband,  &c ;  and  they  prayed  an 
assignment  of  the  original  terms  to  trustees  for  them, 
upon  the  trusts  of  the  will,  cancellation  of  the  mort- 
gages, delivery  up  of  the  reversionary  leases,  possession 
of  the  premises,  and  an  account  of  profits  on  payment 
of  the  fines.  Brooke  insisted  upon  his  agreement,  as 
being  for  a  valuable  coosideration.  The  mortgagees 
stated  (in  answer  to  a  charge  in  the  bill),  that  the 
mortgage  monies  were  paid  when  the  securities  were 
obtained.  It  was  in  evidence  that  the  reversionary 
leases  were  beneficial,  and  were  granted  to  the  husband 
upon  his  representations  that  he  was  intitled  to  the 
privilege  of  those  reversionary  leases  under  the  will  of 
the  former  tenant.  Sir  William  Grants  Master  of  the 
Rolls,  decided  that  there  was  no  distinction  between 
the  mortgage  of  the  original  and  of  the  reversionary 
leases,  that  the  trust  in  both  cases  referred  to  the  same 
circumstances,  and  that  there  was  equally  notice  in 
both.  His  Honor  observed,  that  the  whole  originated 
in  mistake  of  the  law,  and  the  effect  of  the  omission  of 
trustees ;  that  there  was  complete  notice^  for  those  who 
drew  the  deed  introduced  the  history  of  the  transac- 
tion, as  laying  the  foundation  for  the  husband's  right 
to  the  renewed  lease.  The  decree  was  in  favour  of  the 
wife  and  child,  and  an  account  directed,  in  conformity 
with  the  prayer  of  the  bill. 
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^  It  is  settled)  therefore^  that  when  the  intention  appears 
that  the  property  bequeathed  to  or  settled  upon  the 
wife,  should  be  to  her  sole  and  separate  use,  whether 
it  be  so  given  immediately  to  her,  without  the  inter- 
vention of  trustees,  or  to  her  husband  for  her,  a  Court 
of  Equity  will  effectuate  the  intention  by  converting 
the  husband  into  a  trustee  for  his  wife. 
.  II.  The  same  principle  of  equity  applies  and  pre- 
vails when  the  husband  before  marriage  agrees,  by 
writing,  that  his  wife  shall  be  intitled  to  specific  parts 
of  real  or  personal  estate  for  her  separate  use,  but  from 
the  property  not  having  been  so  actually  settled,  the 
legal  title  to  it  becomes  vested  in  him  by  the  sub- 
sequent marriage.  In  all  such  cases  the  husband  will 
be  a  trustee  of  the  funds  for  the  wife's  separate  use ; 
which  trust  will  bind  all  persons  succeeding  to  the  pro* 
perty  through  him,  with  such  qualification  as  noticed 
in  the  last  section. 

But  such  agreement  must  be  in  writing,  or  the  non^ 
reduction  of  it  into  writing  must  be  owing  to  the  frau- 
dulent conduct  of  the  husband,  otherwise  the  statute 
of  frauds  will  interpose  between  the  wife's  equity  and 
the  liability  of  the  husband  to  perform  his  promise. 
This  subject  having  been  discussed  in  the  first  volume  (a), 
the  reader  is  referred  to  it. 

When,  however,  a  settlement  is  actually  made  before 
the  marriage,  and  it  appears  from  it  to  have  been  in- 
tended to  secure  the  wife's  property  for  her  separate 
use,  but  the  deed,  as  framed,  is  defective  in  that  par- 
ticular, a  Court  of  Equity  will  rectify  the  mistake  from 
the  internal  evidence  in  the  instrument  (i).  But  if 
such  evidence  cannot  be  collected  from  the  deed,  parol 
testimony  is  inadmissible  to  prove  such  intention  (c) ; 


(a)  Page  306.  (b)  Ante,  p.  92.  (c)  But  where  a 

plain  mistake  has  been  made  in  preparing  the  instrument^  parol 
evidence  is  admissible^  though  received  with  great  caution.    jSee  the 


mar- 
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neither  can  any  writing  executed  subsequently  to  the 

completion  of  the  settlement,  be  permitted  to  alter  it. 

If,  indeed,  an  error  be  discovered  in  the  deed  prior  to 

its  execution,  and  a  party  to  it  refuse  for  that  reason 

to  sign  it  uniil  a  memorandum  in  writing,  corrective 

of  the  mistake,  be  prepared  and  signed  by  a  party  or 

parties  to  the  settlement,  in  that  case  the  deed  will  be 

altered  or  controlled  by  the  subsequent  instrument,  iii 

that    particular,   as   it  was  admitted  in   Tyrrell  v. 

Hope  (a)  ;  because  both  instruments  were  executed  at 

the  same  time,  and  are  to  be  considered  and  construed 

as  one  deed.     So  also  when  a  settlement  is  made  after  When  settle^ 

marriage,  in  pursuance  of  articles  entered  into  before  m^agcnot 

its  celebration,  and  the  deed  is  required  for  the  above  corrected  by 

reason  to  be  rectified,  a  Court  of  Equity  will  not  Jjjf^^ 

comply  with  the  request  without  a  production  of  such  riage. 

articles,  or  other  competent  evidence  of  their  contents, 

if  the  original  be  lost  (i). 

What  will  and  will  not  be  a  good  settlement  by  the 
husband  to  the  separate  use  of  his  wife,  against  his  cre- 
ditors, or  a  purchaser,  the  reader  will  find  treated  of  in 
the  eighth  chapter  of  the  first  volume. 

III.  That  which  I  propose  now  to  consider,  is  what  What  will 
clauses  or  expressions  have  been  deemed  sufficient  to  f^^  ^^  wife's 
raise  a  trust  for  the  separate  use  of  the  wife,  and  what  separate  use. 
have  not  been  so  considered. 

1.  The  expressions  which  have  been  held  sufficient 
to  raise  a  trust  for  the  wife's  separate  use. 

It  appears  from  the  cases  before  cited,  that  the 
words  "  to  the  wife's  sole  and  separate  use,**  are  suf- 
ficient (c).     Indeed,  whenever  it  appears,  either  from 

cases  collected  in  Sugden  on  Vendors  and  Purchasers,  5th  edit.  p. 
141,  et  seq.  Barstow  v.  Kilvington,  5  Ves.  593.  Beaumont  y. 
Bramley,  1  Turn.  Ch.  Rep.  41.  Ball  y.  Storie>  1  Sim.  and  Stu.  210. 
(a)  2  Atk.  558—560,  stated  in  the  next  page.  (b)  Cordwell 
V.  Mackrill,  Ambl.  5 1 7.  (c)  To  which  may  be  added  the  cases^ 

of  Adamson  v.  Armitage,  Coop.  Rep.  283, 1 9  Ves.  416,  and  ex  parte 
Ray,  1  Madd.  199. 
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the  nature  of  the  transaction,  as  in  the  instance  of  a 
settlement  in  the  contemplation  of  marriage,  where 
the  husband  is  a  party,  or  from  the  whole  context  of 
the  instrument  limiting  to  the  wife  the  property,  that 
she  was  intended  to  have  it  to  her  sole  use,  that  inten- 
tion will  be  carried  into  effect  by  a  Court  of  Equity. 

Thus  in  Tyrrell  v.  Hope  (ja\  (the  case  of  a  settle- 
ment before  marriage),  when  the  deed  was  read  over 
to  the  wife,  and  before  its  execution,  she  observed  that 
there  was  a  mistake,  for  that  the  moiety  of  certain  pre- 
mises limited  to  her  mother  for  life,  was  after  her  death 
limited  to  the  husband  for  life,  and  not  to  her  own 
separate  use,  as  had  been  agreed  upon ;  she  therefore 
having  refused  to  execute  the  settlement  unless  the 
mistake  was  rectified,  the  husband  signed  a  note,  by 
which  he  agreed  with  his  intended  wife,  that  '^she 
The  words^  should  enjoy-  and  receive  the  issue  and  profits  of  a 
to<nijoyand  jnQj^jy  ^f  ^^  estat^  then  in  the  possession  of  her 

mother,  after  the  mother's  death.'*  This  note  was 
satisfactory,  and  then  the  wife  executed  the  settlement. 
The  husband  having  become  a  bankrupt,  the  Master  of 
the  Rolls  decided  against  the  claims  of  the  husband's 
assignees  to  his  property,  holding  that  it  was  a  trust  in 
the  husband  to  the  wife's  separate  use.  His  Honor 
observed,  that  the  words  in  the  note  could  admit  of  no 
other  construction  than  that  the  property  should  be  for 
the  wife's  separate  use ;  and  asked,  to  what  end  she 
should  receive  the  profits,  if  they  were  to  be  the  hus« 
band's  property  the  next  moment.  He  added,  that  the 
word  etgoy^  was  very  strong  to  imply  a  separate  use  to 
the  wife. 
For  the  live-  So  also  in  Darley  v.  Darley  (6),  Lord  Hardwkke 
wife.        '^  ^  reported  to  have  said  that  technical  words  were  not 

necessary  to  create  a  separate  trust  for  the  wife,  and 
that  the  word  *'  livelihood,"  was  sufficient  to  show  the 


(a)  2  Atk.  55^.  (Jb)  3  Atk.  399. 
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intention  of  the  donor  that  the  property  should  be  to 
her  sole  and  separate  use.  According  to  this  opinion, 
if  a  devise  were  made  to  the  husband,  or  a  trustee  for 
the  wife's  livelihood,  the  property  would  not  belong  to 
the  husband,  but  to  his  wife  as  a  feme  sole.     Again, 

In  Lee  v.  Prieaux  (/i),  the  testatrix  bequeathed  to 
Arm  HilU  widow,  for  life,  an  annuity  of  10/^  out  of 
certain  stock  which  she  vested  in  a  trustee ;  and  she 
directed  the  surplus  dividends  to  be  paid  to  Sophia 
LeCj  a  married  woman ;  she  also  ordered  the  whole 
dividends  to  be  paid  to  Sophia  after  the  annuitant's 
death,  during  Sophia's  life :  and  she  declared  that  her 
trustee  '^  should  not  be  troubled  to  see  to  the  applica-  That  the 
tion  of  any.  sum  or  sums  paid  to  the  said  Ann  Hill  and  ^^*i^^^^ 
Sophia  Lee,  but  that  their  receipts  in  writing  should  be  suffidleiit  dis- 
sttfficient  discharges  to  her  said  trustee^  &c.  Lord  c^g«- 
Alvanley  was  of  opinion,  that  although  the  words 
"  notwithstanding  the  coverture  of  Sophia  Lee,''  were 
omitted,  and  no  notice  of  her  then  marriage  was  taken, 
yet  that  the  other  expressions  in  the  clause  were  suf- 
ficient to  intitle  the  wife  to  the  dividends  as  her  se- 
parate property.  His  Honor  observed,  that  two  women 
were  the  objects  of  the  testatrix's  bounty ;  the  one  a 
widow,  and  the  other  a  married  woman.  With  respect 
to  the  former,  the  testatrix  might  have  used  these 
words  as  a  caution  f^inst  any  future  husband  having 
^  right  to  the  money  ;  they  must  have  their  meaning, 
and  that  probably  the  testatrix  might  have  inserted  the 
words,  "  her  receipt  shall  be  a  sufficient  discharge,"  in 
consideration  of  Sophia  being  a  married  woman,  who 
was  in  that  situation,  which  otherwise  prevented  her 
giving  such  an  acquittance ;  and  that  if  these  words 
had  no  meaning,  the  testatrix  might  as  well  have 
omitted  them.  His  Honor  was  therefore  of  opinion, 
that  there  was  a  clear  intent  to  be  collected  from  the 


(fl)  3  Bro.  C.  C.  382. 
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words  of  the  clause,  that  the  testatrix  meant  Sophia^ 
though  a  married  woman,  should  have  the  power  to 
give  a  discharge^  so  as  to  bar  her  husband. 

The  next  case  which  occurs  is  Hartley  v.  Hurle  (a). 
There  ^the  testator  gave  the  annual  produce  of  the 
trust  fund  created  by  his  will,  subject  to  debts,  lega- 
cies, and  annuities,  &c.,  in  trust  for  his  daughter  Ann 
Hurle  as  therein  mentioned,  to  be  paid  by  his  trustees 
into  her  proper  hands  ;  and  Lord  Akanley  said,  he  con- 
ceived that  this  was  to  her  sole  and  separate  use  {b). 

So  also  in  Dixon  v.  Olmius  (c),  the  bequest  was  of  a 
bond  and  mortgage  debts  to  the  testator's  niece  J3,  a 
married  woman,  with  a  direction  that  they  should  be 
delivered  up  to  her  "whenever  she  should  demand  or 
require  the  same.  The  question  was,  whether  these 
securities  were  to  be  considered  as  given  to  3  for  her 
separate  use  ?  And  the  Chancellor  said,  tha.t  as  these 
securities  were  to  be  given  up  to  B  on  her  demandj 
her  husband  could  not  have  obtained  them  from  the 
executors  without  a  demand  made  by  J?,  which  gave  her 
the  dominion  ov^r  them  ;  they  must  therefore  be  con- 
sidered as  given  to  her  separate  use. 

[A  legacy  to  a  married  woman  for  her  own  use,  and 
at  her  own  disposal,  vests  in  her  as  separate  estate  (^f 

A  gift  of  stock  to  trustees,  in  trust  to  pay  the  di- 
vidends to  a  married  woman  for  her  separate  use,  not 
limited  to  her  life  or  any  other  period,  gives  her  an 
absolute  right  to  the  capital  (^)  ]• 

In  the  following  case^  the  intention  was  considered 
to  be  sufficiently  clear  to  raise  a  trust  for  the  wife's 
separate  use,  against  a  second  husband.  Lands  were 
devised  to  trustees,  in  trust  to  pay  the  rents  and  profits 


(a)  5  Ves.  jun.  540.        (6)  See  18  Ves.  jun.  434.        (c)  2  Cox's 
Rep.  414.  (d)  Prichard  v.  Ames,  1  Turn.  Ch.  Rep.  222. 

(e)  Elton  v..  Shepherd,  1  Bro.  C.  C.  532.    Haig  v.  Swiney,  1  Sim. 
and  Stu.  487. 
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to  his  daughter  F^  for  life,  who  was  then  married,  or 
to. such  person  as  she  should  appoint,  notwithstanding 
her  coverture,  but  not  into  her  husband's  hands ;  with 
a  direction  that  such  rents  and  profits  should  not  be 
subject  to  any  control,  management,  or  disposal  of  her. 
husband,  nor  liable  to  any  debts  which  he  had  or  should 
contract :  the  same  being  expressed  to  be  designed  by 
the  testator  for  the  wife's  separate  use  and  benefit,  and 
to  be  at  her  own  disposal  notwithstanding  coverture, 
with  remainder  (after  inserting  trustees  to  preserve 
contingent  remainders)  to  the  issue  male  of  B  in  tail,    > 
remainder  to  her  issue  female,     i^'s  husband  died  be- 
tween  the  date  of  the  will  and  the  making  of  the  codicil 
after  mentioned,  and  she  married  G  after  the  testator's 
death.     The  codicil  noticed  the  death  of  JPs  first  hus- 
band, and  confirmed  the  will  in  all  particulars  not. 
altered  or  revoked  by  it.     Question,  whether  under 
the  will  and  codicil,  the  separate  enjoyment  of  the 
rentSy  &c.,  by  jP,  was  confined  to  the  life  of  the  first 
husband,  or  whether  it  was  available   against  every 
Jiiture  husband  ?    And  it  was  determined,  that  accord- 
ing to  the  true  construction  of  the  will  and  codicil,  the 
latter  expressly  mentioning  the  death  of  the  first  hus- 
band, and  still  continuing  the  restriction,  the  testator 
intended  that  his  daughter  should  enjoy  the  lands  free 
irom  the  control  of  any  husband  (ja). 

2.  Expressions  which  have  been  held  insufficient  to  Constnictior 

^      A.  r     A.\^        T  9  J.  of  clauses 

raise  a  trust  for  the  wife's  separate  use.  according  to 

It  must  be  observed,  that  Courts  of  Equity  will  not  whichatnust 
deprive  the  husband  of  his  wife's  property,  to  which  he  ^^  ^/^ 
is  by  law  intitled,  unless  the  intention  be  clear  that  he  was  not 

'A 

was  not  to  derive  any  benefit  from  it,  and  that  it  should  ,'^^^^- 
be  for  the  personal  use  and  disposition  of  his  wife  (b). 


(a)  Beable  v.  Dodd,  1  Term.  Rep.  193.  See  Horseman  v.  Abbey, 
1  Jac.  and  Walk.  381.  See  also  title  ''  Curtesy/'  vol.  i.  chap.  I,  p. 
18,  et  seq.  (b)  See  chap.  1,  and  pages  last  referred  to,  also 

Bicli  V.  Cookell,  9  Ves.  370,  377. 
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Thus  in  Broxm  v.  Clark  (a),  the  testator  bequeathed 
to  his  sister  A^  (a  married  woman)  and  to  S,  the  in- 
terest of  his  residuary  estate,  in  equal  shares;  and  upon 
^'s  death,  half  of  the  principal  was  to  be  divided 
amongst  her  children,  of  which  the  husband  was  to 
have  no  port,  but  it  was  to  be  entirely  for  the  children ; 
and  if  she  had  none  alive,  then  the  sum  was  to  be 
equally  divided  amongst  jB's  children ;  and  after  the 
deaths  of  B  and  wife*  the  other  half  of  the  principal 
was  to  go  in  like  manner  amongst  his  children.  It 
was  contended  on  the  part  of  A^  that  as  it  was  ex- 
pressed that  the  husband  should  have  no  pari  whatever, 
the  bequest  to  the  wife  was  a  trust  for  her  separate  use; 
but  Lord  Alvanley  was  of  opinion  that  those  words 
were  only  applicable  to  the  j[)ri7icip«/ money,  of  fthich 
the  wife  had  no  share,  and  not  to  the  interest^  to  a 
moiety  of  which  she  was  intitled  for  life :  the  interest 
therefore  being  given  to  her  without  qualification  or 
'    restriction,  it  was  subject  to  the  right  of  her  husband. 

So,  also,  in  DaJcinsw.  Beresford(b\  B  devised  pro- 
perty to  C,  in  trust  to  sell,  and  out  of  the  produce  "  to 
purchase,  in  his  own  name,  an  annuity  of  80/.,  for  the 
life  of  the  wife  of  Z>,  and  to  pay  the  same  to  her  and 
her  assigns.''  D,  although  living  apart  from  his  wife, 
claimed  the  annuity ;  which  demand  was  resisted,  upon 
the  ground  that  it  was  the  intention  of  the  testator  that 
the  wife  should  enjoy  the  annuity  to  her  separate  use, 
manifested  in  the  direction  to  C,  to  purchase  it  in  his 
own  name,  in  trust  for  the  wife  of  D ;  but  the  Master 
of  the  Rolls  declared,  that  as  there  were  no  negative 
words  in  the  will  to  exclude  the  husband,  he  could  not 
deprive  him  of  his  legal  right  to  the  annuity. 

It  is  observaUe  in  the  last  case,  that  the  bequest 
amounted  to  no  more  than  to  a  trust  to  pay  an  annuity 
to  the  wife  for  life.     Such  a  bequest,  therefore,  did  not 


(a)  3  Ves.  166.  (6)  1  Cha-Ca.  W4. 
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afford  that  clear  intention  to  exclude  the  husband  from 
his  marital  right,  as  a  Court  of  Equity  requires  for  that 
purpose;  the  mere  interposition  of  a  trustee  never 
baring  been  held  sufficinit  to  manifest  any  such  intent. 
Again, 

In  Lumb  t.  Milnes  (a)^  A  bequeathed  his  residuary 
personal  estate  to  trustees,  in  trust  to  pay  half  yearly, 
a  part,  or  the  whole  of  the  interest,  upon  a  certain 
event,  to  his  niece  Bj  (the  wife  of  C,)  for  life,  and  to 
apply  the  capital  to  such  uses,  &c.,  as  JB,  whether  sole 
or  married^  should  appoint,  as  therein  mentioned ;  and 
in  case  of  no  appointment,  then  to  the  use  of  J3's  legal 
representatives,  including  C,  if  then  living.  The  ques-* 
tion  was,  whether  under  the  above  bequest,  B  was  in- 
titled  to  receive  the  interest  of  A^s  residuary  estate  se- 
parate firom,  and  independently  of  her  husband,  or 
whether  hid  assignees  (he  having  become  a  bankrupt) 
were  intitled  to  it  during  her  life.  And  Lord  Alvanlejf 
was  of  opinion,  that  the  words  of  the  will  were  not  suf- 
fident  to  give  the  annuity  to  .B's  separate  use,  and  that 
therefore  the  assignees  were  intitled  to  it  upon  making 
a  provision  for  hen 

This  case  appears  to  be  ihe  same  in  principle  with 
that  of  Brown  v.  Clarkj  for  there  is  no  qualification 
nor  restriction  whatever  in  the  direction  as  to  the  pay- 
ment of  the  interest  to  the  wife* 

In  another  case,  of  Jacobs  v.  A  my  at  t^  in  a  note  to  Equally  in- 
Beresford  v.  Hobson  (b\  the  testatrix  bequeathed  the  sufficient  is  a 
residue  of  her  estate  to  or  in  favour  of  JB,  then  a  minor,  ^  toTer, 
and  unmarried,  to  be  placed  at  interest  until  she  at-  to  and  for  her 
tained  the  age  of  twenty*one,  or  married ;  in  either  of  ""^^ 
which  events  she  was  to  receive  the  capital,  with  the  ac- 
ennmlations  that  were  directed  to  be  paid  to  her^  to  and 
Jot  her  use  during  her  life,  with  limitations  over.     She 
married  under  age,  and  claimed  the  property  as  be- 


(«)  5  Ves.  517.  (/')  I  Mad.  376. 
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queathed  to  her  separate  use ;  but  the  Master  of  the 
Rolls,  by  whom  the  cause  was  first  heard,  decided 
against  her  claim  in  favour  of  the.  husband's  marital 
right ;  and  his  Honor's  decree  was  afterwards  confirmed 
by  the  Chancellor  upon  appeal. 

In  two  particulars  the  last  case  differs  from  those 
before  referred  to,  where  dispositioiis  to  the  sole  uses, 
or  to  the  separate  uses  of  the  wives,  were  considered  as 
sufficient  to  raise  trusts  for  their  separate c  uses.  The 
first  particular  of  difference  is,  that,  at  the  date  .of  the 
will,  B  was  unmarried ;  and  the  second,  is  the  omission 
of  the  above  restrictive  expressions ;  and  it  seems  that 
for  the  want  of  the  words  sole  or  separate,  the  expres- 
sion "  for  her  use,"  evinced  no  clear  intention  that  the 
testator  meant  to  exclude  the  right,  which  a  future  hus- 
band might  have  in  the  fruits  of  the  bequest.  .  The 
immediately  preceding  direction  to  pay  to  her,  '&c.,  in- 
cludes what  follows,  viz.  "  to  and  for  her  use ;"  so  that 
the  latter  words  are  redundant,  andmere  repetition :  a 
practice,  or  a  mode  of  expression,  not  unusual  in  the 
preparation  of  deeds  and  wills.  ^ 

Or  to  and  for       jf  (j^^  word  own  had  been  introduced  in  the  last  case, 

hpr  '*  own 

use.  that  addition  would  not,  as-it  seems,  have  raised  a  trust 

for  the  wife's  separate  use ;  and  so  it  appears  from  a 
manuscript  fiote,  upon  a  case  of  Johnes  v.  Lockhart, 
made  by  Lord  Colchester,  then  a  practitioner  at  the 
Chancery  bar ;  a  case  decided  by  Lord  Alvanlet/,  and 
to  be  found  in  the  Registrar's  book,  1792,  A.  439,  *, 
as  also  in  Mr.  Bellas  edition  of  Mr.  Brown's  Chancery- 
Reports  (flf).  Lord  Colchester's  note  is  in  the  follow- 
ing  words :  "  Johnes  v.  Lockhart. — Legacy  to  a  feme 
coveit  to  her  own  use  and  benefit,  is  720/  to  her  separate 
use;  and  Master  qf  the  Rolls  said  he  would  not  go 
beyond  Xee  v.  Prieaux,  3  Bro.  381.  Legacy  to  hus- 
band and  wife,  but  so  as  that  husband  should  not  dis- 


(«)  3  Bro.  C.  C.  p.  383. 
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pose  of  it  without  her  consent ;  this  is  to  her  separate 


use." 


I^And  in  two  subsequent  cases  («/),  a  legacy  to  a 
married  woman  for  her  own  use  and  benefit,  has  been 
held  not  to  be  separate  property. 

When  a  testator  gave  a  moiety  of  the  residue  of  his 
estate  to  the  husband  and  another  person  as  trustees, 
in  trust  for  the  wife  for  her  life,  the  circumstance  of 
tiie  husband  being  named  as  one  of  the  trustees,  was 
held  not  to  be  a  sufficient  ground  for  inferring  that  the 
testator  intended  that  she  should  take  the  life  interest 
in  the  trust  innd  to  her  separate  use :  it  was  not  neces- 
sary to  determine  what  might  be  the  inference  if  the 
husband  was.  named  as  the  sole  trustee  of  a  fund  given 
to  the.  wife  for  life  (i)]. 

.  IV.  Indepeildently  of  the  acquirement  by  the  wife  Wife's  sepa- 
of  separate  property  by  the  means  before  mentioned,  ^^g^h^s^ 
she  may  do  so  by  carrying  on  trade  on  her  own  separate  band's  agree- 
account,  apart  from  and  without  the  interference  of  "^®"^* 
her  husband.     Her  character  as  a  feme  sole  trader 
under  the  custom  of  London  has  been   before   dis- 
cussed (c).     Her  ability  to  carry  on  such  business  on 
her  own  individual  account,  now  to  be  considered,  does 
not  arise  from  any  particular  custom,  but  in  conse- 
quence of  the  express  agreement  between  her  and  her 
husband  before  marriage^  or  from  his  subsequent  per- 
mission. .  When  the  agreement  is  xa^iiiLe  previously  to  Validity 
the  marriage,  since  the  consideration  is  valuable,  the  ^^^^o^.^^ 
transaction  will  not  only  be  obligatory  upon  the  hus- 
band, but  also  binding  upon  his  creditors.     When  the 
agreement  originates  during  the  marriage,  it  will  be 
void  against  his  creditors,  but  good  against  himself,  for 
the  reasons  mentioned  in  a  preceding  chapter  of  this 


(fl)  Wills  V.  Sayers,  4  Madd.  409.     Roberts  v.  Spicer,  5  Madd. 
491.  {h)  Ex  parte  Beilby,  1  Glyn  and  J.  167-        \c)  Supra, 

p.  124. 
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work,  which  treats  of  the  validity  of  settlements  made 
before  and  after  marriage  (a). 

In  order  to  illustrate  the  present  subject,  it  will  be 
proper  to  show  how  this  privilege  of  the  wife  stands  at 
law  and  in  equity. 

1.  As  to  the  legal  power  of  the  wife  to  carry  on 
trade  upon  her  separate  account  during  the  marriage. 

Upon  the  abstract  question  of  this  the  wife's  ability, 
Lord  Mansfield  observed  (i),  "  that  whether  by  any 
means  a  man  might  before  marriage  put  his  intended 
wife  in  a  situation  to  carry  on  a  separate  trade,  there 
was  no  authority  that  he  might  not  do  so.^  If,  then, 
property  be  vested  in  trustees  before  marriage,  to  enable 
the  wife  to  carry  on  business  upon  her  sole  account 
and  for  her  separate  use,  the  disability  of  coverture 
will  be  so  far  removed,  that  the  transactiop  will  be  es- 
tablished against  the  husband  and  hi.^  creditors,  and 
the  separate  character  of  the  wife  asAjeme  sole  will  be 
acknowledged ;  and  for  the  reasons  mentioned  in  the 
case  next  stated,  it  is  unnecessary  that  the  assigned 
articles  should  be  enumerated  or  specified  in  a  schedule 
annexed  to  the  settlement,  if  they  can  be  otherwise 
identified.  In  such  a  case,  the  trustee  of  the  wife  will 
be  intitled  to  the  property  assigned,  and  to  its  increase 
and  profits  J  for  her  sole  and  sq>arate  use  and  benefit. 
The  law  considei's  the  wife  as  the  agent  of  her  own 
trustee,  and  her  possession  as  his  possession.  Upon 
the  application  of  these  principles,  the  goods  assigned 
and  in  the  possession  of  the  wife  will  be  protected  for 
her,  and  excepted  out  of  the  general  rule  of  the  common 
law,  according  to  which  a  married  woman  can  hove  no 
property  during  the  coverture,  but  all  her  estate  is 
vested  in  her  husband :  and  upon  the  same  principles^ 
the  goods  assigfied  and  in  the  possession  of  the  wife 
will  be  protected  against  the  operation  of  the  statute 


(/i)  Vol.  i.  p.  288,  et  seq.  {b)  3  Term  K^p.  620,  in  notis. 
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of  James  the  first  (a\  which  vests  in  the  husband's  J^^^ 
assignees  in  bankruptcy  all  such  personal  estate  as  at  against  stat. 
the  time  of  his  becoming  a  bankrupt  should  by  the  con*  ^  J^wnes  !• 
sent  of  the  true  owner  be  in  the  bankrupt's  possession^ 
ordeTy  and  disposUion,  and  of  which  he  should  be  the 
reputed  owner,  and  take  upon  himself  the  sale,  alter* 
aHoHj  or  disposition^  as  owner,  &c. 

Thus^  in  Jarman  v.  Wolloton  (Jb\  by  a  settlement 
before  marriage,  reciting  an  agreement  that  the  wife's 
stock  in  trade,  book  debts,  &c.  should  be  assigned  to  a 
trustee  for  her  separate  use  and  disposal,  to  the  intent 
that  she  might  carry  on  her  trade  at  her  own  risk  and 
charges,  and  for  her  own  separate  and  exclusive  benefit, 
she  assigned  to  ^  all  her  stock  in  trade  and  other  effects 
at,  in,  or  about  C,  and  all  book  and  other  debts  then  or 
afterwards  to  become  due  to  her  in  the  course  of  her 
'  business  (of  a  milliner),  and  all  other  her  moneys  and 
eflfects  in  Jier  trade,  in  trust  for  her  separate  tise. 
There  was  not  any  schedule  of  the  property  annexed 
to  the  deed  or  referred  to ;  but  of  the  furniture  and 
some  of  the  articles  an  inventory  was  kept  by  the  trus- 
tee. For  some  time  after  the  marriage,  the  wife  carried 
on  her  trade  separately,  and  in  a  different  house  from 
her  husband ;  but  latterly  all  her  effects  were  removed 
to  his  house,  and  she  carried  on  her  business  in  a  sepa- 
rate iqMirtment.  The  husband  paid  the  rent  of  the 
house,  and  was  at  the  expense  of  fitting  up  the  shop. 
The  husband  having  become  a  bankrupt,  the  trastee 
brought  an  action  of  trover  for  recovery  of  goods  and 
fhmiture,  which  he  claimed  under  the  settlement  for 
the  separate  use  of  the  wife ;  but  the  jury  found  that 
the  wife's  business  was  not  carried  on  separately  from 
her  husband,  and  therefore  gave  a  verdict  for  the  as- 


(a)  21  Jac.  1.  c.  19.  sect.  11.  (b)  3  Term  Rep.  618.     See 

ex  parte  Mortb,  2  Rose,  33 J.    19  Ves.  491. 
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signees  as  to  the  stock  in  trade,  and  a  verdict  for  the 
trustee  for  the  furniture.     The  latter  of  which  verdicts 
having  been  unsatisfactory  to  the  assignees,  a  new  trial 
was  moved  for,  upon  the  grounds  that  either  the  trust 
deed  did  not  protect  the  property,  or  that  the  assignees 
were  intitled  to  retain  the  possession  under  the  statute  of 
Jamesthejirst(a).  As  to  thefirst,  the  Court  decided  that 
the  deed  was  valid,  the  husband  and  wife  being  parties 
to  it,  and  that  it  protected  the  goods,  &c.  comprised  in 
At  for  the  wife's  separate  use ;  also,  that  the  want  of  a 
schedule  to  the  deed  specifying  the  property  assigned 
was  immaterial,  for  it  would  have  given  no  public  notice 
or  information,  and  it  would  have  been  only  known  to 
the  persons  interested  in  the  settlement.     As  to  the 
second  point,  the  Court  said,  that  the  husband  had  not 
the  order  and  disposition  of  the  property  with  the  con- 
sent  of  the  real  owner,  to  make  the  case  fall  within  the 
statute ;  for  the  trustee  was  the  legal  owner,  who  never 
consented,  and  the  wife's  possession  of  the  goods  was  as 
agent  of  such  trustee.     The  Court,  therefore,  refused 
to  grant  a  new  trial. 

In  the  last  case,  that  of  Haselinton  v.  Gill  (Ji)  was 
acknowledged,  in  which  Lord  Mansfitld  said,  that 
wherever  such  a  trust  could  be  supported  in  equity, 
the  trustee  woiild  be  intitled  in  a  Court  of  Law.  That 
was  a  case  of  the  assignment  to  trustees  for  the  separate 
use  of  the  wife  by  a  settlement  before  man-iage  of  a 
number  of  her  cows,  &c.  and  of  the  increase  and  pro- 
duce  from  them.  Some  of  the  cows,  and  of  their  in- 
crease, were  taken  in  execution  for  the  husband*s  debt, 
and  for  which  cows,  &c.  an  action  of  trover  was  brought 
by  the  trustees,  who  recovered  in  the  action  not  only 
the  value  of  the  cows,  but  of  their  increase.  And  with 
respect  to  the  latter,  Bullery  J.,  said,  it  was  the  same 


(fl)  21  Jac  I  Chap.  19. 
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as  if  the  wife  had  paid  the  produce  arising  from  the 
original  cows  to  the  trustees,  and  they  had  purchased 
the  other  cows,  for  she  acted  as  the  agent  of  her  trus- 
tees. But  Lord  Mansfield  observed,  "  that  if  the  hus- 
band had  carried  on  the  trade  in  his  own  name,  and 
contracted  debts  in  it,  that  would  have  varied  the 
case/' 

In  the  above  cases,  we  have  seen  upon  what  prin- 
ciple it  is  that  a  Court  of  Law  by  circuity  changes  in 
effect  the  character  of  wife  into  that  of  a  single  woman. 
That  principle,  however,  does  not  apply  even  to  trans- 
actions connected  with  the  business,  when  the  wife 
gives,  negotiates,  or  takes  securities  in  her  bwfi  name  ; 
for,  as  it  has  been  before  observed,  the.  common  law 
vests  all  her  personal  estate  in  her  husband ;  and  the 
mode  by  which  that  is  evaded  by  modem  legal  decisions 
in  consistency  with  the  rule,  is  by  considering  the  wife 
as  the  agent  of  the  trustee.  But  that  construction 
cannot  be  made  against  actual  expression  to  the  con- 
trary. Accordingly,  if  she  give,  negotiate,  or  accept  But  in  carry- 
securities  for  money  in  business  in  her  ozvn  name,  whe--  ^^  onhim-' 
ther  her  separate  trading  be  m  consequence  of  such  or  cannot  ac- 
the  like  settlements  before  marriage,  as  above  noticed,  ^P*'  ^^^ 

^^  .  tiate^  or  give 

or  with  the  husband's  consent  after  marriage,  the  secu-  secmities  in 
rities  given  or  negotiated  will  be  void,  and  those  taken  ^«'  ^^^ 

*  name  * 

by  her  will  vest  in  him,  together  with  the  right  to  re- 
ceive the  money;  subjects  which  have  been  treated 
upon  in  former  parts  of  this  work  (a).  But  if  she  use 
the  name  of  her  husband  in  these  transactions,  then 
probably  th^y  would  be  supported  at  law^  upon  the  pre- . 
sumption  made  in  several  other  instances  (6)  of  her 
having  acted  under  authority  from  him. 

In  Barlow  v.  Bishop\c\  a  promissory  note  was 


(fl)  Ante,  pages  106,  124.  (3)  Supra,  p.  108,  etseq. 

(c)  1  East,  432.    3  £sp.  266.    See  Cotes  v.  Davies,  1  Campb.  485. 
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made  payable  to,  or  to  the  order  of  Ann  Parry  (k  mar- 
ried woman),  who  carried  on  business  as  a  sole  trader 
with  the  consent  of  her  husband.  The  note  was  made 
payable  to  her  in  the  course  of  her  trade,  and  she  in- 
dorsed it  for  value  in  her  own  name.  The  indorsee 
was  not  permitted  to  recover  the  amount  of  the  note 
against  the  maker,  because  by  the  first  delivery  of  the 
yet  temble  note  it  became  vested  in  the  husban4»  and  she  could 
that  die  may  ^^^  jy^  indorsement  in  her  own  name  transfer  such  in^ 

dosoin  her  ^  i         •  i      t 

Im^band's       terest ;  but  Lord  Kenyon  said,  that  since  the  husband 
^^^^^^>  permitted  her  to  carry  on  business  on  her  oivn  account, 

and  the  transaction  of  the  note  was  in  the  coui»e  of 
the  trade,  if  the  wife  had  indorsed  it  in  her  husband's 
name,  his  Lordship  was  not  prepared  to  have  said,  that 
that  would  not  have  availed,  as  many  acts  of  that  nature  - 
might  be  done  by  a  power  of  attorney,  and  a  jury 
might  have  presumed  what  was  necessary  in  favour  of 
an  authority  from  her  husband  for  the  purpose, 
and  that  se-       With  respect  to  this  doctrine  at  law,  in  regard  to  the 
fljougji  given  validity  of  securities  given  by  the  wife  when  they  are 
or  accepted    granted  or  accepted  in  her  ozim  name,  and  when  in 
iuime,may     *^**  ^^  ^^^  husband,  it  is  conceived  that,  in  equity, 
be^oodin      securities  given  by  or  to  the  wife  in  her  own  name,  for 
^^^y*  a  debt  which  she  is  allowed  to  contract  in  respect  of  her 

separate  property  or  separate  business,  will  be  esta- 
blished against  herself  in  respect  of  such  property,  upon 
the  principle  of  her  power  of  acting  as  ajeme  sokf  and 
her  absolute  dominion  over  such  separate  estate  and 
concerns,  as  also  upon  the  principle  of  a  Court  of 
Equity  relieving  against  mistakes  and  mere  forms ;  but 
this  head  of  equity  will  be  more  fully  considered  in  a 
subsequent  part  of  this  treatise. 
^d^iaWe         ^'  ^^^       inferred  from  the  above  opinion  of  Lord 
at  law  for       Kenyan,  and  what  appears  in  prior  parts  of  this  work 
wife's  acts  in  ill  rcfi^ard  to  presumptions,  that,  at  law,  if  the  husband 

canyingon  •  . 

separate        ^er  marriage  permit  his  wife  to  carry  on  busmess  as 
ta;ade  with     ^  j^^^  g^i^^  ji^,-  transactions  in  it  with  strangers  will 

mission. 
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bind  him,  upon  his  premmed  authority  to  her,  to  do 
all  necessary  and  proper  acts  for  the  purpose  of  carrying 
it  on,  except  when  that  presumption  cannot  be  raised 
for  such  nr  the  like  reasons  as  mentioned  in  the  last 
case  (a).  But  at  law  the  prqfits  are  ihe  husband's, 
there  being  no  trustees,  no  obstacle  to  interpose  be- 
tween the  rule  of  law,  which  vests  in  him  all  the  wife's 
personal  prcqi^rty  accruing  to  her  during  the  marriage, 
and  her  equitable  title  to  it  as  her  separate  estate  under 
the  permission  of  her  husband.      . 

This,  however,  is  not  so  in  equity,  which.  leads,r*^ 

2.  To  the  equitable  AoctxxQQ  upon  this  subject* 

With  respect  to  provisions  mdde  previously  to  mar-  Bple  or  doc« 
riage,  for  enabling  the  wife  to  carry  on  farade  for  her  ^\uS^ 
separate  use,  and  the  property  is  actually  vested  in  in  Equity. 
trustees,  the  same  rules  prevail  in  equity  as  at  law  in 
regard  to  tl^ie  husbands  .his  creditors,  and  her  |;itle  to 
the  stock  in  business  and  profits  to  her  sole  use,  and 
which  have  been  before  mentioned.  So,  also,  in  settle^ 
menta  .^ar  marriage,  when  the  property  is  transferred 
to  trustees  for  the  purpose  before  stated,  the  same  rules 
prevail  in  both  jurisdictions,  and  the  like  distinctiona 
taken  between  those  settlements  that  are  founded  upon 
a  valuable  consideration,  and  those  that  are  merely  k?o- 
btntary^  which  have  been  before  considered  (6).  But 
the  difficulty  originating  in  legal  forms  (when  no  trus- 
tees are  a{^ointed  for  the  wife)  which  fetter  the  pro** 
ceedings  of  Courts  of  Law,  does  not  occur  in  equity ; 
since,  as  has  been  shown,  a  Court  of  Equity  will  mske 
the  husband  a  trustee  for  her  separate  use.  If,  there- 
fore, the  husband  merely  agree^  in  articles  before  the 
snarriage,  that  his  wife  shall  carry  on  business  on  her 
own  sole  account ;  or,  without  any  such  agreement,  if 
he  permit  her  to  do  so  afterwards,  all  that  she  earns  in 


(a)  See  also  $upra,  p.  1 13.  (h)  Vol.  i.  chap.  8. 
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the  trade  will  in  equity  be  her  separate  property,  and  be 
applicable  and  disposable  by  her  as  such,  subgect  to  the 
/       demands  affecting  it  (a). 

So  also  it  will  be  if  the  husband  desert  her,  and  she 
by  the  aid  of  her  friends  carry  on  a  separate  trade  for 
her  support. 

Thus,  in  Cecil  v.  Jiuvon  (6),  Aj  the  daughter  of  jB, 
married  C,  who  deserted  her,  with  two  infant  children, 
and  went  abroad,  and  was  absent  for  fourteen  years. 
By  the  mother,  intrusted  her  with  a  stock  of  goods, 
proper  for  the  business  of  a  milliner  and  broker,  and 
permitted  her  to  take  the  profits  for  the  maintenance 
of  herself  and  children.  By  in  the  division  of  her  pro- 
perty, assigned  to  her  son  D  personal  estate,  desiring 
him  to  assist  Aj  by  lending  her  such  of  the  said  goods 
as  were  necessary  to  enable  her  to  support  herself  and* 
family;  B  also  assigned  to  her. grand-daughter  JB,  the 
daughter  of  Aj  the  residue  of  her  property.  A  saved 
9QL  out  of  her  separate  trading,  which  she  lent  upon 
bond,  and  afterwards  a  like  sum  upon  a  promissory 
note,  both  of  which  were,  contrary  to  her  knowledge  at 
the  time,  made  payable  to  C,  her  husband.  C,  upon 
his  return  from  abroad,  possessed  himself  of  the  goods 
lent  to  A  to  trade  with,  and^the  produce  of  the  stock,  for 
the  redelivery  of  which,  and  payment  of  principal  and 
interest  on  the  bond  and  note,  the  bill,  was  filed  by  the 
wife,  &c.  And .  -Sir  Joseph  Jekyll  said,  that  in  con- 
sequence of  the  husband's  desertion  of  his  wife,  the 
Court  would  consider  the  property  acquired  by  her 
during  his  absence,  to  subsist  herself  and  family,  as  her. 
separate  property ^  and  not  at  the  disposal  of  her  hus- 
band. He  therefore  declared,  that  A  was  ii^titled  to 
the  goods  which  were  in  her  possession,  and  to  the 


(a)  See  vid.  ante,  p^  140,  note.  {h)  1  Atk.  278. 
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stock  in  her  separate  trade^r  het  separate  use ;  also, 
that  she  was  intitled  to  the  bond  and  note,  and  decreed 
accordingly  (« ). 

•  The  next  case  upon  this  subject,  is  Lamphir  t« 
Creed  (b).  There  J,  the  wife  of  B  (a  soldier  in  a 
militia  regiment,  and  residing  with  his  r^meiit  in  a 
part  of  the  kingdom  at  a  distance  from  his  wife),  em* 
ployed  the  plaintiff  C,  to  purchase  a  sixteenth  share  of 
a  lottery  ticket,  in  which  she  agreed  that  C  should  be 
equally  interested  with  her.  At  this  time  A  carried  on 
the  business  of  a  green-grocer  apart  from  her  husband, 
but  there  was  no  evidence  of  any  assent  of  her  husband 
to  her  separately  carrying  on  this  trade  for  her  own 
use,  except  what  could  be  inferred  from  his  separate 
residence.  The  ticket  was  dr&wn  a  prize,  and  A  re- 
fusing to  permit  C  to  participate  in  the  good  fortune, 
C  instituted  the  present  suit  to  accomplish  that  object ; 
but  Sir  William  Grant  dismissed  the  bill,  obsef\ring, 
that  the  purchase  money  of  the  ticket  was  the  hus- 
band's, that  the  wife  was  incompetent  to  pass  his  in- 
terest in  any  part  of  its  profits  or  produce,  or  to  bind 
him  by  any  contracts  in  regard  to  such  his  property, 
except  those  which  were  incident  to  the  trade  ^  and  that 
as  the  purchase  money  was  the  husbamd's,  so  miist 


(a)  It  will  be  observed^  that  in  this  case  the  goods  with  which 
the  wife  carried  on  her  separate  trade  had  been  assigned  by  the 
mother  to  her  son^  with  a  direction  that  they  should  be  lent  to  the 
wife  for  the  support  of  herself  and  fieunily :.  a  direction  which  did  not 
give  her  the  legal  property^  but  which  might  reasonably  be  con- 
sidered as  a  trust  for  her  separate  use. '  It  seems  to  have  been  taken 
£9r  granted^  in  Lamphir  v.  Greedy  that  the  circumstance  of  the  hus- 
bahd  absenting  himself^  or  permitting  her  to  trade' sepalBtely^  would 
not  alone  divest  him  of  his  interest  in  property  acquired  by  her.  See 
also  ante^  p.  140^  note. 

(6)  8  Ves.  599.  This  case,  as  stated,  consists  of  what  appears 
from  the  Report,  and  from  a  MS.  in  the  possession  of  Mr.  Belt. 
Note  by  the  Author. 
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wife's  debts 
in  her  sepa- 
rate trade. 


be  what  it  yielded^  so  that  the  plaintiff's  title  was  de- 
fective. 

This  case  seems  to  have  been  decided  under  its  pe- 
culiar circumstances ;  for  the  fact  of  the  hudband's 
assent  to  his  wife's  separate  trading  was  not  established, 
and  his  absence  was  not  such  from  whence  an  impli- 
cation could  arise  that  he  consented  that  his  wife's 
carrying  on  business  should  be  for  her  own  separate 
use  )  consequently  the  transaction  was  open  to  all  the 
observations  of  the  Master  of  the  Rolls,  founded  upon 
the  disabilities  of  coverture*  It  is  presumed,  however, 
that  a  contrary  decision  would  have  been  made,  if  the 
money  expended  in  the  purchase  had  appeared  to  have 
been  out  of  savings  from  a  trade  carried  on  by  the  wife 
with  her  husband's  permission  for  her  separate  use, 
since  they  are  disposable  by  her  as  she  thinks  proper, 
and  in  which  her  husband  has  no  interest  in  equity* 

With  res|>ect  to  the  husband's  liability  in  equity  to 
the  debts  eonti^ted  by  the  wife  in  her  separate  tnide, 
the  following  conclusions  may  be  probably  drawn  :-- 

1*  Whenever  the  wife  is  to  be  (Considered  as  acting 
as  Kfeme  sole,  and  intitled  to  the  profits  of  her  separate 
trade  as  her  sole  and  separate  estate,  the  husband  will 
not  be  liable  to  her  engagements  contracted  in  it.  And 
the  creditor  cannot  complain,  since  he  trusted  to  her 
credit  only,  and  it  would  be  unjust  to  subject  the  hus- 
band to  her  debts,  when  he  is  not  intitled  to  any  of  the 
profits.  If,  therefore,  the  husband  be  liable  at  law  (as 
was  inftimated  by  Lord  Kern/on,  in  llie  case  of  Barhw 
V.  Bishop  J  before  stated)  (^)  for  the  wife's  debts  ill 
trade  carried  on  by  her  with  his  permission,  without 
the  intervention  of  trustees,  upon  the  presumption  of 
her  i^ney  for  him,  a  Court  of  Equity  will,  it  i^  con^ 
ceived,  interfere  on  Msr  behalf,  to  prevent  the  prose- 


IMI*M«««kMaM<i^ 


^mm^^tm*^ 


(a)  Supra,  p.  169. 
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CDtion  of  such  a  legal  iiglit»  but  at  the  same  time  sub- 
ject the  funds  iu  the  trade  to  the  demands  of  her  cre-> 
diton« 

S.  When  the  property  is  legally  vested  in  trustees 
to  enable  the  wife  to  carry  on  trade  for  her  sole  and 
separate  use,  it  is  presumed,  that  the  husband  is  ab- 
solved from  all  responsibility,  even  at  law,  for  her 
debts  contracted  in  it,  and  upon  the  presumption  by 
which  the  law  renders  the  husband  liable  in  the  in- 
stance before  mentioned ;  for  in  such  cases  the  wife  is 
the  agent,  not  of  the  husband,  but  of  the  trustee ;  the 
debts,  therefore,  are  those  of  the  trustee,  and  since  he  liability  of 
is  legally  intitled  to  the  profits,  he  is  legally  respon-  ^^^i^^^**^ 
sible  for  the  debts  of  his  agent  (the  wife),  incurred  in  and  in 
conducting  it.     Still,  nevertheless,  since  the  wife  is  in  «^^*y- 
equity  the  only  person  beneficially  interested,  it  is  con- 
ceived that  a  Court  of  Equity,  acting  upon  the  same 
principle  as  in  the  instance  of  the  husband,  will  pro- 
tect the  trustee  from  such  his  legal  responsibility,  and 
confine  the  creditors  to  the  assets  in  the  trade  (a). 

3.  It  is  now  settled  that  no  action  can  be  maintained  Wife  tradings 
against  a  married  woman.     Since,  therefore,  no  legal  ^J^*^^ 
demand  can  be  established  against  her,  it  is  considered  cannot  be 
that,  under  the  construction  of  the  statute  law  regu-  ij^ni^pt. 
lating  the  issuing  of  commissions  of  bankruptcy,  no 
commission  can  be  supported  against  her  as  a  separate 
trader,  notwithstanding  Lord  Apsley^^  decision  in  ea 
parte  Preston  (J),  for  this  case  differs  from  that  of  a 


(a)  Bat  if  the  trostee  or  husband  of  a  married  woman^  who 
carries  on  a  separate  trade>  have^  by  permitting  or  sanctioning  it, 
rendered  themselves  responsible  at  law  for  her  debts,  there  seems  to 
be  no  principle  upon  which  a  Court  of  Equity  can  relieve  them  from 
this  liability  as  against  the  creditors.  A  trustee  or  executor,  who, 
in  the  due  execution  of  his  trusts,  carries  on  a  trade  for  the  benefit 
of  his  oestuique  trusts,  is  not  relieved  from  the  personal  responsibility 
which  he  incurs.     1 0  Ves.  120.     1  Buck.  209. 

{b)  Green,  8.    See  ex  parte  Mear.  2  Bro.  C  C.  266, 
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Jeme  sole  trader  in  the  city  of  London^  the  custom  of 
which,  as  we  have  before  seen  (a),  placing  the  wife  at 
law  in  the  situation  of  a  single  woman,  enables  her  to. 
make  valid  legal  contracts,  &c.  and  subjects  her  per- 
sonally to  answer  for  them. 


(a)  AfUe,  p.  124,  et  seq. 
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CHAPTER  XIX. 

THE  WIPE'S  POWERS  OVER  HER  SEPARATE  PRO- 
PERTY  IN  REGARD  TO  VOLUNTEER  CLAIMANTS 
UNDER  HER;  AND  THE  INSTRUMENTS  EXECUT- 
ING  SUCH  POWERS. 

In  the  last  chapter  the  marital  rights  of  the  hus- 
band were  considered ;  and  it  is  proposed  to  treat  of 
the  subjects  arising  out  of  the  title  of  the  present  chap- 
ter under  the  following  sections : 

I.  The  wife^s  power^  under  agreement  between  her 
and  her  husband  before  or  after  marriage,  to  dis^ 
pose,  as  a  feme  sole,  of  her  freehold  estates  during 
the  marriage,  hy  deed  or  will,  so  as  to  bind  her 
heir. 

II.  Her  power  to  dispose  of  her  real  and  personal 
estates  in  favour  of  volunteers,  when  such  estates 
are  limited  to  her  separate  use,  but  no  express 
power  of  disposition  is  provided  or  given. 

III.  Of  the  instruments  which  will  be  a  due  execution 
of  powers  in  favour  0/*  volunteers,  ^ivew  to  the 
wife  to  appoint  by  deed  or  will  generally,  and 
also  when  certain  forms  and  particulars  are  re- 
quired  by  the  powers  to  be  added  to  those  instru- 
ments. 

L  It  appears,  from  the  authorities  mentioned  in  the 
beginning  of  the  last  chapter  (a),  that  if  the  intention 
were  to  give  either  real  or  personal  estate  to  a  married 
woman  for  her  separate  use,  and  the  mode  adopted  for 


(a)  Ante,  p.  156. 
VOL.  II.  N 
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Agreement 
between  hus- 
band and 
wife  before 
marriage 
that  she  shall 
dispose  of 
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estates  will 
bind  her  heir, 
and  he  will 
be  a  trustee 
for  her  ap- 
pointee. 


the  purpose  was  by  limitation  expressly  to  herself,  with- 
out the  appointment  of  trustees  (a),  although  the^^^nw  be 
defective  at  law  to  accomplish  the  purpose,  yet  it  will 
be  supported  in  a  Court  of  Equity,  that  Court  con- 
verting the  husband  into  a  trustee  of  the  property  for 
the  separate  use  of  his  wife.  But  in  regard  to  real 
estate,  it  was  unsettled  previously  to  the  case  of  Wright  y. 
Cadogan  (J>)  (finally  determined  in  the  House  of  Lords), 
and  that  of  Rippon  v.  Dawding  (c),  whether  the  hus- 
band and  wife  by  mere  agreement  before^  and  in  con- 
templation of  marriage,  that  she  might  dispose  of  her 
real  estate  by  deed  or  will  during  the  coverture,  could 
enable  her  to  defeat  the  right  of  her  heir^  after  her 
death,  by  either  of  those  instruments,  since  by  descent 
of  the  legal  estate  he  acquired  a  complete  title  at  law. 
And  it  was  doubted  whether  a  Court  of  Equity  could 
upon  any  principle  affect  the  conscience  of  the  heir, 
and  oblige  him  to  perform  the  agreement,  since  both 
the  deed  of  a  married  woman  without  a  fine  and  her 
will  were  void  instruments  from  the  disability  of  cover- 
ture, and  the  heir  was  not  a  party  to  the  contract  (rf). 
Lord  Hardwicke  expressed  his  doubts  upon  the  sub- 
ject, in  Peacock  v.  Monk  (e),  but  the  two  cases  before 
referred  to  have  removed  all  uncertainty  upon  the  sub- 
ject, in  determining  that  a  Court  of  Equity  will  con- 
sider the  heir  as  a  trustee,  and  oblige  him  to  make  a 
conveyance  to  the  party  in  favour  of  whom  the  wife  ap- 
pointed the  property. 

The  principle  applicable  to  the  present  case  appears 
to  be  this  j  that  the  agreement  having  been  made  be- 
fore marriage,  at  a  period  when  the  wife  was  able  to 


{a)  For  the  form  of  an  ante-nuptial  settlement  vesting  the  wk*t 
real  and  personal  estates  in  trustees  to  her  separate  use^  see  Append. 
No.  16.  (6)  2  Eden,  239.  1  Bro.  Pari.  Ca.  486,  S.  C. 
(c)  Ambl.  565.                 (rf)  See  supra,  p.  69.  {e)  2  Ves. 

sen.  191.    Bramhall  v.  Hall,  Ambl.  467.     2  Eden.  220.     Sec  2  Bro. 
C.  C.  544.    2  T.  R.  695.     George  v. -,  Ambl.  627. 
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contract ;  and  as  it  clearly  appears  to  have  been  the  in- 
^ntion  of  the  parties  that  the  wife  should  reserve  to 
herself  a  power  to  dispose  of  her  own  lands  during  the 
coverture,  she*  therefore,  and  the  persons  claiming 
under  her  appointment,  have  a  right  to  the  interposition 
of  a  Court  of  Equity  to  give  full  eflPect  to  the  marriage 
agreement^  and  to  remove  any  obstacles  which,  in  point 
of  form  or  otherwise,  invalidated  the  appointment  at 
law ;  the  more  especially  since  the  wife  might  have 
obliged  her  husband  to  concur  in  a  fine  and  settlement 
of  the  estates  pursuant  to  his  engagement,  which  a 
Court  of  Equity,  according  to  its  well-known  practice, 
will  consider  to  have  been  performed  (a). 

Such,  then,  being  the  rule  of  Equity  in  regard  td  the 
heir,  upon  an  agreement  between  husband  and  wife 
htfore  marriage,  that  she  shall  have  a  disposing  power 
over  her  real  estates  when  no  conveyance  of  them  to 
trustees  is  made  for  the  purpose ;  a  second  question 
naturally  follows,  viz.  whether  the  heir  will  be  equally 
bound  by  such  an  agreement  made  qfter  the  marriage  ? 

In  answer  to  this  question,  it  is  to  be  obsei*ved  that  Contra 
die  before  mentioned  principle  does  not  equally  apply  ^^^^  ^^ 
to  an  agreement  after  marriage  as  to  one  entered  into  made  after 
before  marriage,  since  in  the  former  case  the  wife  is  ^^'^^S®' 
disabled  from  entering  into  any  contract  in  regard  to 
her  real  property,  either  to  bind  herself  or  heir,  and  the 
husband's  agreement  can  only  be  obligatory  upon  him- 
self to  the  extent  of  his  interest  in  the  estate  ;  so  that 
the  agreement  in  the  present  instance  cannot,  as  it  is 
presumed,  bind  the  Wife's  heir,  and  convert  him  into 
a  trustee  of  the  legal  estate,  which  he  takes  by  descent, 
for  the  appointees  of  the  wife*     In  Dillon  v.  Grace  (6), 
Jawrd  Redesdalc  marks  the  distinction  between  the  two 
oases  in  these  words :  **  In  Wright  v.  Englefield  (c), 


(tf>  Sea  Poorer  ▼.  Btilejr,  stated  infra,  (b)  2  Scho.  and 

Lefroy,  463.  (c)  Ambl.  468. 
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And  there 
seems  to  be 
no  difference 
in  the  appli- 
cation of  the 
rule  if  the 
wife  be 
cestuique 
trust,  and 
have  not  the 
legal  estate. 


and  all  the  cases  of  that  nature,  the  question  was,  whe- 
ther a  feme  covert  not  having  actually  conveyed  he^ 
estate,  but  having  previous  to  her  marriage  entered 
into  a  contract  to  convey  to  certain  uses,  that  contract 
(even  so  far  as  it  was  a  stipulatipn  for  her  own  benefit), 
should  be  considered  as  binding  against  her  own  heirs, 
in  the  same  manner  as  the  contract  of  any  other  person  ? 
A  Court  of  Equity  held  that  fier  heir  was  bound  as  she 
was  bound  herself.  This  question  could  not  arise  in 
the  case  of  a  mere  contract  to  convey  entered  into  after 
marriage  j  for  the  wife's  mere  contract  after  marriage 
would  have  been  void,  whether  made  for  her  ovra  benefit 
or  that  of  other  persons." 

The  above  distinctions  seem  equally  to  prevail  when 
the  wife  is  cestuique  trust  of  her  real  property,  the  legal 
estate  being  outstanding ;  because  the  same  rule  is  ap- 
plicable to  a  trust  as  to  a  legal  estate,  equity  following 
the  law.  In  Wright  v.  Cadogan  (a\  Lord  Northing  ton 
observed  **  that  there  was  no  rule  so  certain,  so  general, 
and  so  strongly  adhered  to  by  the  ablest  judges  who 
had  presided  in  equity,  as  to  observe  in  omnibus  the 
rules  of  law  with  respect  to  the  regulation  of  property, 
and  that  such  rules  had  been  always  strictly  observed 
as  principles  in  a  Court  of  Equity.'* 

If,  then,  the  wife  be  cestuique  trust  in  fee  of  real 
estates,  and  she  and  her  husband,  by  articles  in  writing 
before  marriage,  agree  that  she  shall  have  power  to  dis- 
pose of  the  trust  property ;  her  disposition  will  be  good 
against  her  heir  (b\  as  it  has  been  shown  to  be  in  the 
instance  first  before  mentioned,  where  the  wife  was 
seised  of  the  legal  estate. 

But  if  the  agreement  be  after  marriage,  as  in  the  in- 
stance secondly  before  given,  then,  attending  to  the 
analogy  of  construction  between  legal  and  trust  estates, 


II 


(a)  2  Eden.  258.    See  also  2  P.  WilL  713. 
V.  Englefield^  Ambl.  468. 


(b)  See  Wright 
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such  a  contract  would  not  have  the  eflPect  of  empowering 
the  wife  to  appoint  the  absolute  trust  to  the  prejudice 
of  her  heir,  who  would  be  intitled  to  it  at  her  death, 
if  not  disposed  of  by  her  in  such  a  mode,  as  by  law  is 
allowed  to  married  women  to  pass  their  estates  during 
coverture. 

With  respect  to  real  estates  which  may  accrue  to  the  And  if  the 
wife  during  the  marriage  by  deed  or  will,  if  no  trustees  ^^Y^Ui 
be  interposed,  and  the  instruments  express  that  the  wife's  sepa- 
lands  shall  be  to  her  separate  use,  and  that  she  shall  ^^^fw^iw^w^ 
have  power  to  dispose  of  them ;  although  she  take  the  there  will  be 
legal  fee,  she  may  nevertheless  appoint  it,  which  will  "®  "Merger. 
bind  her  heir  and  convert  him  into  a  trustee  for  the 
appointee,  notwithstanding  the  case  oiGoodhill  v.  Brig^ 
ham  (a),  which  has  been  before  noticed  in  considering 
the  merger  of  powers  (V). 

The  before  mentioned  agreements  between  husband 
and  wife,  respecting  her  power  to  dispose  of  her  real 
estates,  are  merely  of  equitable  jurisdiction,  for  being 
executimfy  neither  they  nor  any  executions  of  the  powers 
intended  to  be  given  to  her  by  them,  convey  legal  titles. 
Since,  therefore,  a  Court  of  law  cannot  intermeddle 
with  equitable  rights,  there  can  be  no  redress  for  the 
appointees  in  that  Court  (c). 

The  proposition  having  been  established,  that  whe- 
ther real  or  personal  estate  be  actually  settled  in  trus- 
tees for  the  wife's  separate  use  and  disposal,  or  whether 
it  rests  merely  in  agreement^  the  trust  or  intent  will 
be  effectuated  'in  equity  with  such  qualifications  as  to 
the  real  estate  as  before  distinguished j  I  shall  next 
proceed  to  consider, 

11.  The  wife's  power  of  disposition  over  her  real 
and  personal  estates  in  favour  of  volunteers,  when  such 


(«)  1  Bo6.  and  Pull.  193.  (d)  Suj^ra,  p.  102.  (c)  See 

Lord  Kenyon's  judgment  in  Doe  v.  Staple^  2  Term  Rep.  695. 
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estates  are  merely  limited  to  her  separate  use,  and  no 
express  power  of  disposition  is  provided  or  given. 
Difference  W\t\i  respect  to  rents  and  profits  of  real  estates,  a 

uetween  re&l 

and  personal  gift  of  them  to  the  wife  for  her  separate  use  enables 
estate  as  to     her  to  dispose  of  them  as  a  feme  sole  (a\  in  the  same 

wife's  Dower  v  ^  y 

to  appoint  manner  as  she  may  do  of  personal  estate  so  limited  to 
in  the  ab-  her ;  but  in  the  following  respect  there  is  a  difference 
press  autho-  between  the  two  estates,  for  a  limitation  of  real  estate 
t'ity.  to  the  wife  in  fee  to  her  sole  and  separate  use,  without 

expressing  more,  will  not  enable  her  to  dispose  of  it 
'  during  the  marriage  otherwise  than  by  fine  or  recovery, 
because  no  power  having  been  given  to  her  by  the  in- 
strument to  make  any  disposition  of  the  propefty,  ^e 
can  only  do  so  by  the  mode  prescribed  by  the  general 
law,  and  if  she  omit  to  do  so,  her  heir  will  take  the 
estate. 
When  a  trust      With  respect  to  personal  estate,  it  has  been  settled 
estetris*        since  the  case  of  Fettiplace  v.  Gorges  (b\  that  when 
created  for     personal  property  is  actually  given  or  settled,  or  is 
parateiwe,      agreed  to  be  given  or  settled  to  the  separate  use  of  a 
she  may  dis-   married  woman,  she  may  dispose  of  it  as  ^Jhne  sole  to 
propertv        *^^  ^^^^  extent  of  her  interest,  although  no  particular 
without  a       form  to  do  so  is  prescribed  in  the  instrument  for  the 
special  purpose. 

In  Peacock  v.  Monk{€\  Lord  Hardmcke  said, 
"  that  where  there  is  an  agreement  between  husband 
and  wife  before  marriage,  that  she  shall  have  to  her 
separate  use  either  the  whole  or  particular  parts  of  her 
personal  property,  she  may  dispose  of  it  by  acts  in  her 
lifetime  or  by  her  wilL**  But  this  observation  applied 
to  marriage  contracts  only  to  which  the  husband  was  a 
party;  the  general  proposition  applicable  to  all  cases 


(a)  Hulme  v.  Tenant,  1  Bro.  C.  C.  16.  (b)  1  Ves.  jun.  46. 

3  Bro.  C.  C.  8,  S.  C.  and  stated  in  the  next  page.  (c)  2  Vet. 

ficn.  191. 


power, 
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was  J;hat  which  was  determined  in  Fettiplace  v.  Gorges. 
The  principle  upon  which  that  decision  was  founded  is 
this  )  that  when  once  the  wife  is  permittied  to  take  per- 
sonal property  to  her  separate  use  as  SLjeme  sole^  she 
must  so  take  it  with  all  its  privileges  and  incidents,  one 
of  which  is  the  ji^  disponendi. 

The  case  last  referred  to  was  to  this  eifect.  The 
husband,  being  embarrassed  and  obliged  to  go  abroad, 
conveyed  all  his  estates  in  trust  to  pay  his  debts,  and 
aa  annuity  of  200/.  to  the  separate  use  of  his  wife,  and 
not  to  be  subject  to  his  debts  or  control.  She  was  also 
intitled  to  1000/.  stock  under  the  will  of  J,  bequeathed 
in  trust  for  her  sole  and  separate  use.  After  the 
wife's  death,  a  writing  signed  by  her  was  found,  by 
which  she  left  all  her  personal  estate  and  every  thing 
belonging  to  her  to  B.  The  husband,  being  the  sur- 
vivor, claimed  two  sums  of  1000/.  and  1900/.  stock, 
which  were  found  at  her  death,  in  the  names  of  trus- 
tees for  her  sole  and  separate  use.  But  Lord  Thurlow 
dismissed  the  bill  upon  the  principla  before  stated.  ^ 

That  case  was  followed  by  Rich  v.  CockeU(a). 
There  500/*,  three  per  cent,  consols,  were,  by  the  will 
of  .^,  vested  in  trustees,  in  "  trust,  to  pay,  transfer,  and 
diqiose  of  the  same,  and  every  part  of  the  ftmd,  and 
also  of  the  dividends,  &c.  for  the  sole  and  separate  use 
and  benefit  of  her  daughter  £,  the  wife  of  C,  as  she 
should  direct  or  appoint,"  with  a  direction  that  J3's 
receipt  should,  notwithstanding  the  marriage,  be  a 
good  discharge  to  the  trustees,  in  the  payment  or  dis- 
posal thereof  according  to  her  free  will  and  pleasure. 
The  husband  obtained  a  transfer  of  the  stock.  By  his 
vrife^  made  a  will  disposing  of  400/.,  part  of  the  stock, 
for  a  transfer  of  which  the  suit  was  instituted  by  the 
legatee  against  the  husband ;  and  Lord  Eldon  decreed 
accordingly,  observing,  that  the  first  will  only  expressed 


(tf)  9  Ves.  369.     See  also  Wagstaff  v.  Smith,  9  Ves.  520. 
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a  trust  for  the  wife's  separate  use,  not  determining  as 

to  the  power  of  disposition^  whether  by  deed,  or  will,  or 

other  writing,  but  that  the  nature  of  her  interest  was 

settled,  viz.  that  the  trust  being  for  her  separate  ilsCj 

she  was  enabled  to  dispose  of  it  by  will  as  an  incident 

to  such  interest,  or  she  might  have  a  power  to  dispose 

by  an  instrument  not  amounting  to  a  will  supported  in 

that  Court  as  a  direction  or  appointment. 

and  without        Although  doubts  have  been  entertained  as  to  the 

regard  to  the  power  of  the  husband,  with  his  wife's  consent,  to  pass 

Saiiw^whe-    ^^^  interest  in  reversion  which  might  by  possibility 

ther  the         fall  into  possession  during  the  marriage,  as  has  been 

m^^^sion  ^^^^^^  noticed  and  considered  (a) ;   yet  there  is  no 

or  reversion,   doubt  but  that  she  may  dispose  of  such  an  interest  in 

presenti  when  it  is  settled  to  her  separate  tisej  and 
thereby  become  her  sole  property. 

Thus  in  Sturgis  v.  Corp(b\  money  in  the  funds, 
in  which  A  had  a  life-interest,  was  vested  in  trustees, 
in  trust,  after  the  death  of  A^  to  pay  the  dividends 
into  the  proper  hands  of  B,  for  her  sole  and  separate 
use  for  life,  whose  receipts  should  be  good  discharges ; 
and  after  her  death  the  capital  was  given  to  C  Z>,  the 
husband  of  B^  purchased  Cs  interest,  and  then  B  and 
jD  sold  by  auction  their  reversionary  interests,  A  being 
still  living.  The  purchaser,  before  he  would  complete 
his  contract,  required  J3's  consent  in  Court  for  the 
passing  of  her  reversionary  estate  for  life.  And  Sir 
William  Grant  said,  that  where  property  was  settled  to 
the  separate  use  of  a  married  woman,  her  examination 
was  unnecessary.  That  if  the  principle  was,  that  the 
wife  is,  as  to  that  property,  a  feme  sole,  and  has  a  dis* 
posing  power  as  such,  then  B  had  as  much  a  disposing 
power  over  her  reversionary  interest  as  over  her  in- 
terest in  possession  (c). 


(a)  Ante,  vol.  1,  p.  238.  {b)  13  Ves.  190.  (c)  See 

also  Headen  v.  Rosher^  £xch.  Reports  by  M'Cleland  and  Yonge, 
¥oL  i  p.  89. 
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A  case  must  be  noticed,  which  cannot  be  reconciled 
with  those  above  stated,  nor  with  the  principle  upon 
which  they  are  founded.  That  case  is  Whistler  v. 
Newman  (a). 

Upon  the  marriage  df  Mrs.  Newman,  1200/.,  S^ 
per  cent,  bank  annuities  (her  property)  were  vested  in 
trustees,  in  trust  to  pay  the  dividends  into  her  hands 
for  life,  for  her  sole  and  separate  use,  and  which  were 
not  to  be  liable  to  her  husband's  debts,  &c.  Her  receipt 
too  was  declared  to  be  a  good  discharge.  The  trustees 
sold  the  stock  at  the  request  of  Mr.  and  Mrs.  Neamanj 
and  paid  to  him,  with  her  consent,  the  proceeds.  He 
afterwards  became  insolvent,  and  died.  The  trustees 
then  replaced  the  stock ;  and  the  question,  so  far  as 
concerned  the  widow,  was,  whether,  as  the  fund  had 
been  sold  at  her  instance  and  request,  she  did  not  dis- 
pose of  the  dividends  to  which  she  was  intitled  to  her 
separate  use  for  life  in  favour  of  her  husband  ?  Lord 
Rosslyn  decided  in  the  negative,  and  that  she  was  in- 
titled  to  the  dividends  which  had  accrued  since  her 
husband's  death.  His  Lordship's  reasons  were,  be- 
cause this  case  differed  from  the  others  on  the  subject 
that  it  was  between  the  widow  and  her  trustees,  and 
not  between  her  and  her  separate  creditors,  and  that 
it  was  a  breach  of  trust  in  her  trustees  to  pay,  even  with 
her  consent,  the  dividends  to  the  husband. 

The  observations  which  occur  upon  the  last  decision 
are  these :  first,  that  the  wife  being  to  be  considered  a 
feme  sole  as  to  her  separate  estate,  and  having  the 
unlimited  power  of  disposition  over  it,  might  give  it  to 
whom  she  pleased,  including  her  husband.  The  divi- 
dends, therefore,  were  in  this  instance,  upon  the  prin- 
ciple of  the  case  of  Fettiplace  v.  Gorges,  and  the  other 
cases,  effectually  given  by  the  wife  to  her  husband; 
and  secondly,  if  she  had  such  unlimited  power  of  dis- 
position, as  is  clearly  established  by  those  cases,  and  if 


(«)  4  Ve«.  129.    See  Mores  v.  Huish,  5  Ves.  692. 
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she  might,  independently  of  her  trustees,  ^nd  without 
their  concurrence,  have  given  the  dividends  to  her  hus- 
band, as  is  also  established  in  the  cases  of  Grigby  v. 
Cox  (a),  Pybus  v.  Smith  (i),  and  Essex  v.  Atkins  (c), 
their  having  acted  in  compliance  with  her  request  could 
not  with  justice  be  considered  a  breach  of  their  trust 
or  duty  towards  her.  It  is  conceived,  therefore,  that 
this  case  is  not  now  of  any  authority. 

III.  It  is  observable  that  in  the  cases  before  con- 
sidered, no  particular  mode  of  disposition  was  pre- 
scribed for  the  wife  to  dispose  of  the  personal  funds 
settled .  to  her  separate  use,  consequently  any  appoint- 
Of  the  re«      ™ci^t  of  them  in  writing  was  sufficient ;  we  shall,  there- 
quisite  in-      fore,  proceed  in  the  next  place  to  consider  those  cases, 
execute  a***    whidi,  besides  limiting  the  property  to  the  wife's  se- 
power  to  ap-  parate  use,  expressly  give  her  a  power  of  appointment 

n*i'wm    ^1  deed  or  will 

generally.  When  a  deed  is  required  by  the  power,  it  must  be  a 

perfect  deed,  it  must  consequently  be  under  seal  and 
delivered,  for  a  writing  without  a  seal  and  delivery  is 
not  a  legal  deed  (ji).  In  regard  to  personal  estate,  a 
wiU,  ests^lished  to  be  such  in  the  Ecclesiastic^  Court, 
will  be  a  good  appointment  of  it.  But  as  to  real  estate, 
it  seems  to  be  settled  that  it  must  be  such  a  will  as  is 
sufficient  to  pass  freehold  lands,  i.  e.  duly  attested  by 
three  witnesses,  as  required  by  the  statute  of  frauds. 
This,  however,  has  been  disputed ;  but  if,  when  a  deed 
is  required  by  the  power,  a  technical  one  be  necessary, 
the  same  reason  equally  demands  a  will  to  be  effectual 
to  pass  freehold  estates  when  the  power  generally  au- 
thorises an  execution  by  such  an  instrument ;  a  writing, 
therefore,  in  the  one  case,  and  a  will  not  duly  attested 
in  the  other,  would  not,  as  it  is  presumed,  be  a  good 
execution  of  the  power  (e). 


(a)  I  Ves.  sen.  518.  (i)  1  Ves.  jun.  193i         (c)  14  Ves. 

547.  (d)  2  Term  Rep.  695.  (f)  Sec  Wilkic  v.  Hdmes^ 

9  Mod.  485,  and  Sugden  on  Powers,  pp.  120.  208.  232.  3d  ed. 
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Thus  in  Longford  v.  Eyre  (a),  A^  upon  her  mar- 
riage, conveyed  her  real  estates  to  trustees  to  such  uses, 
&c.  as  she  should  by  deed  or  will,  or  by  any  writing  in 
the  nature  of  a  will,  appoint.     A  executed  a  will  in 
the  presence  of  four  witnesses,  the  regular  attestation 
of  which  having  been  disputed  without  success.  Lord 
Macclesfield  said  he  much  doubted  whether  the  will 
would  have  been  a  good  appointment  had  it  not  been 
executed  according  to  the  statute  of  frauds,  because, 
added  his  Lordship,  **  when  a  power  is  given  to  appoint 
the  uses  of  land  by  deed  or  will,  the  will  must  be  in- 
tended such  a  one  as  is  proper  for  the  disposition  of 
land,  consequently  subscribed  by  three  witnesses  in  the 
presence  of  the  testator ;  for  the  case  is  within  all  the  A  writing  in 
inconveniences  which  the  statute  of  frauds  intended  to  ^  ^^^^ 
prevent,  and  the  other  words,  in  the  nature  qf  a  wilU 
mean  the  same  as  a  will,  which  must,  therefore,  be  sub* 
scribed  by  witnesses  in  the  presence  of  the  testator." 

Such  was  the  deliberate  opinion  of  Lord  Maccles* 
Jieldf  which  appears  to  have  been  acted  upon  by  Lord 
Thurlow  m  Duff  v.  DalzellQi). 

In  that  case  A  bequeathed  to  his  daughter,  jB,  several 
disres  in  the  Sun  Fire-Office^  and  after  her  death  <<  to 
such  persons  as  she  by  will  should  direct.*^  A  also  de^ 
vised  a  moiety  of  his  real  and  personal  estates  to  B  for 
life,  remainder  ^'  to  such  person  as  J?  by  will  should 
direct/'  J5,  by  will  executed  in  the  presence  of  two 
witnesses  only,  bequeathed  the  Sun  Fire  shareSj  and 
devised  the  moiety  of  the  real  estates.  It  was  con- 
tended that  the  power  was  ill  executed,  at  least  as  to 
the  lands,  because  the  will  was  not  executed  according 
to  the  statute  of  frauds.  This  objection  seems  to  have 
prevailed  with  the  Court,  for  Lord  Thurlow  said  that 


{a)  I  P.  Win.  740.     WagBtaff  v.  Wagstaft  2  P.  W.  268. 
(A)  1  Bro.  C.  C.  147. 
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the  will,  being  Sufficient  to  pass  the  personal  estate, 
seemed  &  good  execution  of  the  power  so  Jar. 
^^y^      If  the  power  require  an  appointment  by  deed,  it 
scuted  by    Cannot  be  executed  hj  a  will,  because  a  will  does  not 
«nt^  br    ^"^"^^'"  ^^^  description  of  a  deed  (a)  ;  also  if  the  in- 
1Y4  et  uc   stniment  be  a  mU,  the  power  will  be  ill  executed  by  a 
B  Tersa.     jgg^  ^^^^    gyj  j  j>  ^jjg  p^wer  be  more  extensire,  and 
contain  the  additional  words  "  or  by  any  writing,  &c." 
that  circumstance  will  authorise  an  appointment  by  "onH 
as  well  as  by  deed  (c). 
lat  en-  To  establish  in  evidence  the  will  of  a  married  woman 

^j'J^"      made  in  execution  of  a  power,  probate  of  it  in  the 
ve  will  of  Ecclesiastical  Court  is  first  necessary,  in  order  to  con- 
firm judicially  its  testamentary  nature  (rf)>     But  the 


e  made 


(a)  Earl  of  Darlington  t.  Pulteney,  Cowp.  160'.  Doe  v.  Lady 
Cbtbii,  6  Term  R«p.  567-  Bushell  t.  Bushell,  I  Scho.  and  Lefroy, 
90.  {h)  Reid  t.  Shergold,  10  Vca.  370,  and  Anderaon  v.  Daw- 

■oa,  15  Vn.  532,  after  stated.  (c)  Kibbet  r.  Lee,  Hob.  912. 

Tylle  T.  Pierce,  Crrf.  Car.  376.  Roscommon  t.  Fowke,  6  Bro.  ParL 
Cb.  153.  See  Edwards  t.  Edwards,  3  Madd.  197.  Thia  subject  is 
more  fully  discussed  infra. 

(d)  According  to  the  former  practice  of  the  Ecclesiastical  Courti, 
a  testamentary  appointment  of  personal  property  by  a  feme  covert, 
thougli  made  under  a  power  given  by  the  husband,  was  not  admitted 
to  probate  without  his  coucurrenoe-  But  the  appointment  was  oe- 
Tertheleas  carried  into  execution  in  equity,  and  when  the  husband 
had  agreed  by  covenant,  or  bond,  to  permit  bis  wife  to  dispose  of 
property  by  will,  he  was  liable  to  be  sued  at  law  ft»  refusing  his 
consent.     See  Vin.  Ab.  Baron  and  Feme,  R.  a.  4  Bum.  Ecd.  Law, 

53,  Daniel  v.  Goodwin,  Sugd.  Powers.  App.  11.  It  is  however  now 
settled,  that  such  an  appointment  cannot  be  made  available,  either 
at  law  or  in  equity,  without  probate.  Rosa  v.  Ewer,  1  Atk.  160. 
Stone  T.  Forsyth,  Doogl.  681,     Jenkins  v.  Whitehouse,  1  Burr. 

54.  Rich  V.  Cockell,  9  Ves.  369.  And  the  appointment  is  now 
allowed  to  be  proved  without  the  husband's  consent,  the  probate 
being  limited  to  the  property  comprised  in  the  power.  See  Tap- 
penden  v.  Wahih,  1  PhilL  352.  Moss  v.  Brander,  ibid.  254.  !■> 
these  cases  the  Ecclesiastical  Courts  will  not  look  nicely  into  the 
question  whether  the  appointment  is  authorieed  by  the  'power,  is 
the  grant  of  probate  does  not  determine  the  right,  but  leaves  it  of'" 
fm  ihe  decision  of  the  temporal  Courts,  1  Phill.  353. 
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production  of  such  a  probate  will  not  alone  be  sufficient 
to  induce  a  Court  of  Equity  to  act  upon  it ;  for  there 
are  other  special  circumstances  which  may  be  required 
to  give  the  instrument  effect  as  a  valid  appointment, 
viz.  attestation,  sealing,  &c.  with  which  circumstances 
the  temporal  Courts  have  not  trusted  the  judgment  of 
the  spiritual  Court.  The  witnesses,  therefore,  to  these 
fects,  must  be  examined  in  chief  to  prove  that  the  will 
was  the  wife's  act,  &c. ;  and  if  an  attestation  be  not 
required  by  the  power,  still  her  signature  must  be 
proved  (a). 

We  have  now  arrived  at  that  description  of  powers^ 
which,  after  specifying  the  instruments  by  which  they 
are  to  be  executed,  require  in  addition  particular  cere- 
monies and  acts  to  be  observed  in  order  to  authenticate 
them,  or  to  be  as  guards  against  fraud  or  surprise. 
Although  these  ceremonies  may  be  perfectly  arbitrary  All  the  for- 
and  unnecessary  in  relation  to  the  legal  validity  of  the  Dualities  pre. 

^  ^  ^  scnbed  by  a 

instruments,  yet  as  the  donor  or  creator  of  the  power  power  mnst 
is  authorised  by  law  to  prescribe  what  terms  he  pleases  "®  attended 
to  the  effectual  disposition  of  his  property  by  the  donee,  execution, 
such  terms  are  as  laws,  and  they  must  be  strictly, 
literally,  and  precisely  performed  and  obeyed,  in  order 
to.  a  legal  execution  of  the  power. 

The  power  sometimes  requires  the  sealing  of  the  in- 
strument only,  and  at  other  times  the  consent  of  two  or 
more  persons.  What  relates  to  these  two  subjects  has 
been  in  part  mentioned  under  the  title  of  Husband  and 
Wife's  power  of  leasing  {b) ;  and  in  addition  to  what  is 
there  stated  in  regard  to  the  necessity  of  actually  fixing 
a  seal,  it  must  be  observed  that  notwithstanding  the 
case  oi  Strange  y.  Barnard  (c)^  which,  as  reported, 
seems  to  be  to  the  contrary,  it  is  presumed  that  con- 
sistently with  common  sense  neither  the  circumstance 
of  the  paper  being  stamped^  upon  which  the  will  in 


(a)  Rich  V.  CodLell,  9  Ves.  376.  (b)  Ante,  yol.  i.  p.  1 17. 

(c)  2  Bro.  C.  C,  585. 
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that  case  was  written,  nor  that  of  the  annexation  of  the 
sheets  of  paper  by  a  wq/ir,  as  there  also  happened*  can 
be  equivalent  to  or  dispense  with  the  necessity  of  a  seal ; 
first,  because  sealing  by  such  acts  as  these  never  was  the 
intention  either  of  the  donor  or  donee ;  and  secondly, 
because  such  a  method  of  sealing  is  out  of  all  prac- 
tice and  ordinary  conception,  and  is  destitute  of  that 
solemnity  and  e£fect  belonging  to  an  instrument  under 
actual  eetl. 

When  the  power  requires  actual  signing  or  sealing, 
and  the  wife  is  from  bodily  infirmity  prevented  from 
performing  either  of  these  acts,  it  should  seem  that  as 
the  law  does  not  require  impossibilities,  a  performance 
cy  pres  must  be  of  necessity  admitted. 

Hius  a  mark  instead  of  a  name  may  probably  be 
deemed  8u£Scient  in  analogy  to  the  signing  of  a  will 
in  that  manner  under  the  statute  of  frauds,  which  re.^ 
quires  the  testator's  signature  (a). 

So  also  guiding  the  hand  in  signing  and'  sealing  may 
be  considered  a  compliance  with  the  terms  of  the  power, 
upon  the  application  of  the  maxim,  quifactt  per  alium 
Jacitper  se,  but  it  should  seem  that  this  agency  shtHild 
be  at  the  request  of  the  wife  executing  the  power. 
I  to  sealing  But  signing  will  not  include  sealing,  nor  sealing  in- 
'^?^'^  elude  signing,  as  has  been  settled  by  modem  autho- 
teeno,  ritieB,  in  contradiction  to  those  of  earlier  date  (6).  The 
reason  {or  it  ever  having  been  decided  in  the  case  of 
wills  that  sealing  included  signing,  is  explained  by 
Lord  Eldon  in  Wright  v.  Wakqfiird  (c),  thus,  "  when 
ib  was  urged  that  the  legislature  meant  more  than 
sealing;  first,  from  the  circumstance  that  sealing  ii 
not  mentioned  as  to  wills;  secondly,  that  the  legis- 
lature must  have  proposed  some  evidence  from  the 
hand-writing  of  the  party,  the  objection  was,  that  a 


(a)  29  Car.  II.  chap.  3,  sect.  5.    Harrison  t.  Harrisoa,  S  Ves. 
185.    Addy  r.  Grix,  ibid.  504.  (£)  Lmoi^im  t.  Stanley, 

3  Lev.  I.    Coolt  V.  Pswons,  Pre.  Cli.  184.  (c)  17  Ves.  459. 
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person  may  sign  by  his  mark,  an  act  affording  no  ma* 
terial  testimony;  upon  such  reasoning,  therefore,  it 
was  decided  originally  that  sealing  was  signing/'     But 
in  the  case  of  Lemayne  v.  Stanleif  (a\  there  is  this 
curious  reasoning  of  three  of  the  four  Judges.     "  The 
putting  of  the  testator's  stal  had  of  itself  been  a  suf- 
ficient signing  within  the  statute,  for  signum  is  no 
more  than  a  mark^  and  sealing  is  a  sufficient  marhf 
ergo  (the  syllogism  being  complete)  sealing  must  be  a 
honAJide  signing/*     This  subtlety,  however,  ill  ac- 
corded with  the  statute,  and  could  not  long  survive ; 
Lord  JEldon^  therefore,  proceeds  correctly  to  state  the 
alteration  which  was  made.     ^'  But  upon  a  review  of 
that  (reasoning)  the  contrary  (doctrine)  has  been  held 
for  a  long  time,  and  so  far  is  sealing  from  being  equi- 
valent to  signing,  that  it  is  determined  that  sealing  is 
not  necessary,  and  that  sealing  without  signing  is  not 
a  sufficient  execution  of  a  will,  the  converse  holding  as  A  will  not 
to  a  deed,  which  cannot  be  without  sealing  and  deli-  ^^^^ i," 
very.     If  signed  it  may  be  a  writing,  but  if  delivered  sealing  with- 
it  may  be  a  good  deed  whether  signed  or  not,  and  if  it  cLk^^^ 
be  to  be  executed  under  a  power  with  signature  and  delivery  es- 
sealing,  both  are  required.'*  to°a  dL?^ 

The  reason  why  sealing  is  not  necessary  to  a  will  g^^  .^  ^^ 
made  in  pursuance  of  a  general  power  of  appointment  power  re- 
is,  because  sealing  is  not  essential  to  the  instrument  ^^ *^ 
called  a  will.     If,  however,  a  seal  be  specially  required  it  must  be 
by  the  power,  a  will  without  a  seal  will  not  be  a  good  ^^^' 
execution  of  it  (A). 

What  we  have  been  discussing  related  first  to  powers  As  to  attcst- 
requiring  appointments  to  be  made  by  deed  or  will  ^^^[J^^ 
generally,  and  secondly,  when  signing  and  sealing  were  required  by 
additionally  prescribed,  but  without  any  direction  that  P^^^"* 
either  of  those  acts  should  be  done  in  the  presence  of 


(a)  3  Lev.  1.  (J)  Dormer  v.  Thurland,  2  P.  WiU.  506. 

Ro«  T.  Ewer,  3  Atk.  163. 
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witnesses  or  be  attested  by  them.     These  two  additional 
requisites  will  now  be  considered  in  their  order. 

When  the  appointment  is  to  be  made  in  the  presence 
of  witnesses,  and  the  power  requires  no  attestation,  if 
nevertheless  the  witnesses  do  attest  in  writing  the  exe- 
cution of  the  instrument,  and  the  attestation  omit  to 
state  that  the  appointor  executed  the  document  in  their 
presence,  but  the  contents  of  the  instrument  declare 
that  it  was  so  signed,  this  omission  will  not  vitiate  the 
appointment,  but  it  will  be  presumed  from  the  declara- 
tion contained  in  the  document  that  it  was  executed  in 
the  presence  of  the  witnesses ;  and  such  a  presumption 
does  no  violence  to  the  power,  since  it  does  not  re- 
quire a  written  attestation  to  that  fact. 

Thus  in  McQueen  v.  Farquhar  {a)  A^  by  his  mar- 
riage settlement,  had  a  power  to  appoint  a  considerable 
manor  and  estate  in  favour  of  the  children  of  the  mar- 
riage ;  "  by  any  deed  or  deeds,  writing  or  writings,  to 
be  by  him  signed  and  sealed  in  the  presence  of  two  or 
more  witnesses,  or  by  his  will,  &c.''  A  by  deed  apn 
pointed  this  property  to  his  eldest  son,  in  which  it  was 
stated,  that  it  was  signed,  sealed,  and  executed  by  A  in 
the  presence  of  three  credible  witnesses ;  but  the  wit- 
nesses subscribed  a  written  attestation  upon  the  deed  to 
the  sealing  and  delivery  of  it  only,  for  which  reason  an 
objection  was  taken  to  the  validity  of  the  appointment. 
And  Lord  Eldon  thus  expressed  himself.  "  Upon  the 
question  whether  after  execution  it  ought  to  be  taken 
that  A  signed  the  deed  in  the  presence  of  witnesses 
attesting  the  sealing  and  delivery,  there  would  be  a 
miscarriage  in  a  judge  directing  a  jury,  if  that  fact 
were  found,  not  to  presume  that  the  deed  was  signed 
in  the  presence  of  the  same  witnesses  as  it  professed  to 
be :  that  attestation  therefore  is  good." 

It  is  observable  that  the  last  case  is  no  authority  that 


(a)  1 1  Ve«.  468.  477. 
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if  a  power  require  the  attestation  of  the  witnesses  to 
the  signature,  the  attestation  will  be  valid  and  support 
the  deed,  if  it  omit  to  express  that  the  appointor  signed 
the  instrument  in  their  presence.  This  determination, 
therefore,  is  quite  consistent  with  the  cases  that  will  be 
presently  adverted  to,  which  have  determined  and  set- 
tled that  an  appointment  will  be  void  at  law  under  a 
power  requiring  the  attestation  of  witnesses  to  the  ap- 
pointor's signature  in  their  presence,  if  such  attestation 
take  no  notice  of  that  fact.  That  Lord  Eldon  con- 
sidered his  decision  in  the  above  case  to  extend  no 
farther  than  as  has  been  ascribed  to  it  upon  the  facts 
disclosed,  appears  from  his  own  criticism  in  the  subse- 
quent case  of  Wright  v.  Wakeford  (jt).  His  Lord- 
ship's comments  upon  McQueen  y.  Farquhar  were 
these.  "  The  power  actually  exercised  by  the  deed 
upon  which  the  question  arose  was  to  be  exercised  in 
the  presence  of  witnesses,  but  it  was  not  required  ex- 
pressly to  be  attested  by  witnesses.  The  deed,  said  to 
be  an  execution  of  the  power,  was  upon  the  face  of  it 
expressed  to  be  executed  in  the  presence  of  the  wit-  ^ 

nesses,  and  so  far  from  determining  that  attestation  of 
the  sealing  was  an  attestation  of  the  signing,  I  merely 
said,  there  would  be  a  miscarrii^e  in  a  judge  if  he  did 
not  direct  the  jury  to  presume  that  the  deed  was  signed, 
as  it  professed  to  be  on  the  face  of  it,  in  the  presence 
of  the  witnesses  who  attested  the  sealing  and  delivery : 
a  way  of  putting  it  that,  so  far  from  deciding,  expressly 
avoided  the  question,  whether  attestation  of  the  sealing 
and  delivery  is  to  be  taken  as  attestation  of  the  signing 
also." 

When  the  power  requires  the  signing  and  sealing  of  When  omis- 
the  appointor  to  the.  instrument  to  be  attested  by  wit-  ^nmattest- 
nesses,  in  that  case  if  either  (J>)  of  these  ceremonies  be  pointor's  sig- 
not  noticed*  in  the  attestation,  it  will  vitiate  the  ap-  ?**?^  7^ 


K    (a)  17  Ves.  457.  (b)  6  Taunt.  Rep.  C.  P.  402. 
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pointment ;  for  the  terms  of  powers  (as  it  has  been 
before  observed)  are  laws  prescribed  for  the  rule  and 
guidance  of  tfae  appointor,  which  must  be  literally  and 
strictly  pursued  or  obeyed,  or  the  appointments  will  be 
^1^^^^  void  at  law.  The  defect  in  the  attestation  cannot  be 
remedied  remedied  by  the  witnesses  afterwards  concurring  and 
Mmt"^tMt.  ^'S'^'^S  *  "^w  attestation,  because  the  execution  and 
the  attestation  of  the  instrument  ought  to  be  one  trans- 
action, completed  at  the  same  time,  as  is  usual  in  the 
execution  of  all  instruments  that  require  attestation. 
Such,  therefore,  it  is  to  be  inferred  to  have  been  the 
intention  of  the  donor  of  the  power,  and  not  an  attest- 
ation to  be  made  at  a  future  period,  which,  if  allowed, 
might  be  extended  to  any  indefinite  time  after  the 
transaction,  and  would  be  attended  with  great  incon- 
,  Tenience. 

This  question  was  settled  in  Wright  v.  Wak^ord{a) 
upon  a  case  sent  out  of  Chancery  to  the  Court  of  Com- 
mon Fleas.  The  power  was  that  **  A  and  B  and  the 
survivor  and  his  heirs,  &c.  might  with  the  consent  and 
approbation  of  D  and  E,  or  the  survivor,  testified  by 
any  writing  or  writings  under  their  and  his  hands  and 
Seals  or  hand  and  seal,  attested  by  two  or  more  wit- 
nesses, sell  and  convey,  &c."  The  power  having  been 
exercised  in  the  presence  of  two  witnesses,  the  memo- 
randum of  attestation  upon  the  deeds  merely  stated  the 
sealing  and  delivery,  and  was  silent  as  to  the  signing. 
The  defect  was  attempted  to  be  remedied  after  the 
death  of  A,  the  appointor,  (who  had  survived  B)  by 
the  witnesses  signing  another  memorandum  upon  the 
deeds,  which  expressly  stated  that  the  instruments  were 
signed,  as  well  as  sealed  and  delivered,  by  the  several 
parties  in  the  presence  of  the  witnesses.  But  tbeJudges 
(except  Man^eld,  C.  J.)  certified  that  the  power  was 
not  at  the  first  well  executed  from  the  silence  0/  the 


(a)  1 7  Ves.  jun.  357.     4  Taunt.  Rop  C.  P.  213. 
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attestation  as  to  the  signature  of  the  deeds  in  the  pre- 
sence of  the  witnesses,  and  that  the  subsequent  attest- 
ation did  not  remove  the  objection,  for  the  reasons  be- 
fore given. 

The  last  case  was  approved  of  by  the  Court  of  King's 
Bench  in  Doe  v.  Peach  (a).  There  the  premises  in 
question  were  settled  to  such  uses,  &c.  as  B  and  C  should, 
during  their  joint  lives,  **  by  any  deed  or  writing, 
deeds  or  writings,  under  both  their  hands  and  seals, 
to  be  by  them  duly  executed  in  the  presence  of,  and  to 
be  attested  by  two  or  more  credible  witnesses,  from 
time  to  time  appoint.''  This  power  was  in  fact  exe- 
cuted  by  B  and  C  as  required,  but  the  attestation  by 
the  witnesses  was  defective  in  this,  that  it  expressed 
only  the  sealing  and  delivery  of  the  deed  of  appoint- 
ment, omitting  altogether  the  signing  of  the  instrument 
by  the  appomtors.  To  remedy  this  omission,  the  same 
witnesses  after  the  death  of  one  of  the  appointors  sub- 
scribed a  new  attestation  upon  the  deed,  expressing 
diat  such  deed  was  signed  as  well  as  sealed  and  de- 
livered by  B  and  C  in  the  presence  of  the  witnesses. 
In  order  to  distinguish  this  case  from  the  last,  it  was 
contended  for  the  appointee,  that,  as  the  power  was 
worded,  the  deed  might  be  duly  executed  in  the  presence 
of  two  witnesses,  without  the  parties  putting  their 
hands  and  seals  to  it  in  the  presence  of  such  witnesses, 
so  that  the  attestation  might  be  good  without  its  being 
extended  to  the  signing  of  the  parties ;  but  this  sublety 
was  deservedly  rejected  by  the  Court,  which  said,  that 
to  make  a  due  execution  of  the  power  there  must  be 
the  making  of  an  instrument  with  all  the  forms  re- 
quired by  the  power,  and  that  there  must  be  an  attest^ 
ation  of  its  execution  with  all  those  forms ;  and  that 
the  intention  of  the  parties  was,  that  the  attestation 
should  be  co-extensive  with  the  things  required  to  be 


{a)  2  Maule  and  Selw.  576. 
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done,  which  brought  the  present  within  the  last  case, 
and  the  Court  expressly  denied  that  it  was  a  legal  coti> 
sequence  that  the  attestation  of  the  sealing  and  delivery 
of  a  deed  was  an  attestation  of  the  signing  of  it.  The 
determination  was  against  the  validity  of  the  appoint- 
ment, and  the  Court  was  of  opinion,  that  the  omisuon 
in  the  original  attestation  was  not  supplied  by  the 
second,  made  after  the  death  of  one  of  the  parties. 

The  Court  of  KtTig's  Bench,  in  the  late  case  of 
IVright  V.  Barlow  (a),  persevered  in  the  doctrine  laid 
down  in  the  two  last  cases,  which  it  is  presumed  may 
be  considered  to  be  now  settled  as  before  mentioned. 

The  last  case  which  has  occurred  upon  the  present 
subject  is  Doe  v.  Pierce  (i),  in  which  a  manor  and 
lands  were  limited,  after  the  deaths  of  A  and  B  his 
wife,  to  the  use  of  their  children,  as  ^  "  should  by 
any  deed  or  deeds,  writing  or  writings,  under  his  hand 
and  seal,  and  attested  by  two  or  more  credible  wi^ 
nessca,  direct  or  appoint."  A  exercised  his  power  by 
will,  which  purported  to  have  been  signed  and  sealed 
by  him  in  the  presence  of  three  witnesses,  but  the  me- 
morandum signed  by  them  merely  attested  the  signing 
of  the  instrument.  At  the  trial  of  the  cause  C,  one  of 
the  subscribing  witnesses,  was  produced,  who  proved 
his  own  signature  to  the  attestation,  and  the  signatures 
of  the  other  attesting  witnesses,  and  said,  he  believed 
that  the  seal  was  affixed  to  the  will  at  the  time  of  the 
execution  of  that  instrument  by  A,  and  of  the  attest- 
ation of  the  witnesses.  But  Gibbs,  C.  J.,  determined 
against  the  validity  of  the  appointment,  observing  that 
it  was  impossible  to  distinguish  the  case  from  that  of 
IVright  V.  Wakeford  (c). 


(a)  3  Maule  and  Selw.  512.  {b)  6  Taunt.  402. 

(c)  For  similar  reasona,  it  has  been  held  that  when  the  power  is 
to  be  exercised  by  a  will  to  be  signed  and  published  in  the  presence 
of  and  attested  by  tiro  or  more  witnesses,  the  attestation  must  etpresi 


Sect.  3.3 


Property. 


197 


Although  his  Lordship  said  nothing  upon  the  ad- 
missibility of  the  parol  evidence  which  had  been  pro- 
duced in  the  cause,  or  of  its  effects  if  admitted,  these 
questions  were  discussed  at  the  bar ;  and  it  was  con^ 
tended  that  the  defect  in  the  attestation  could  not  be 
supplied  by  evidence  dehors  the  instrument ;  for  if  it 
might,  then  the  consequence  would  be,  that  the  title 
would  be  good  during  the  Uvea  of  the  witnesses,  and  it 
would  be  defective  upon  their  deaths. 

The  admissibility  of  parol  evidence  in  these  cases  As  to  the 
may  probably  depend    upon    the  following  circum-  admi88U}ility 

stances: —  dencein 

1.  If  the  power  merely  require  the  signing  and  these  cases. 
sealing  of  the  appointor  in  the  presence  of  witaesses, 
since  an  attestation  is  not  a  requisite  of  such  power, 
and  consequently  there  is  no  necessity  for  the  subscrip- 
tion of  any  such  by  the  witnesses  to  give  validity  to 
the  appointment ;  it  is  presumed  that  parol  testimony 
of  the  signing  and  sealing  of  the  instrument  by  the  ap- 
pointor in  their  presence  is  admissible.     So  also,  when 
the  witnesses  happen  to  attest  the  sealing  or  signing  of 
the  appointment  made  under  such  a  power,  if  they 
omit  to  notice  either  of  those  acts  as  having  been  done 
in  their  presence,  it  is  conceived  that  the  defect  may  be 
supplied  by  parol  evidence,  or  presumed  by  a  jury*     In 
Wright  V.   Wakeford  (a\  Lord  Eldon  expressed  an 
opinion  to  the  following  effect :  ''  that  if  a  signature 
were  actually  found  at  the  bottom  of  the  deed,  and  the 
jury  would  find  that  act  as  done  in  the  presence  of  wit- 
nesses, he  would  not  say  that  would  not  do.     But  that 
if  attestation  at  thei;ime  were  required,  it  could  not  be 
presumed  where  there  was  no  signature,  although  the 


that  the  instrument  was  published  as  well  as  signed  in  the  presence 
of  the  witnesses.    Moodie  v.  Reid,  7  Taunt.  355.     1  Madd.  516. 
Stanhope  v.  Keir,  2  Sim.  and  Stu.  37. 
(a)  1 7  Ves.  459. 
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signature  which  was  there  might  be  presumed  to  have 
been  in  the  presence  of  witnesses,  yet  not  appearing  to 
be  so"  from  the  attestation ;  and  upon  this  principle 
and  the  statement  in  the  appointment,  the  case  of' 
M'Qaeen  v.  Farquhar  (ji)  appears  to  have  been  de- 
termined. 

^  But  if  the  power  require  that  the  solemnities  of 
signing  and  sealing  the  instrument  by  the  appointor 
should  not  only  be  in  the  presence  of,  but  attested  by 
the  witnesses,  then  if  they  omit  to  make  such  attesta- 
tion in  writing  at  the  time  of  the  appointment,  or 
having  made  one,  they  neglect  to  notice  in  it  either  the 
signing  or  sealing  of  the  instrument  by  the  appointor^ 
parol  evidence  to  prove  either  the  one  or  the  other 
cannot  be  admitted.  With  this  agree  the  foregoing 
cases  of  Wright  v.  Wakejbrd  (A),  Doe  v.  Peach  (c), 
Wright  y.  Barlow  (d),  and  Doe  v.  Fierce  (e). 
gut  54  "^6  statute  54  George  III.  (J^,  which   remedies 

Geo.  III.       defects  in  attestations  from  omitting  to  notice  the  sig- 
*'■  nature  of  appointors  in  the  presence  of  the  witnesses, 

has  e%ct  in  retrospect  only ;  its  intention  being  merely 
to  confirm  preceding  titles  which  had  been  approved  by 
professional  men  under  the  mistake  that  sealing  in- 
cluded signing,  and  that  therefore  an  attestation  ex- 
pressive of  the  former  included  and  attested  the  latter. 
It  follows  from  the  limited  operation  of  the  act,  that 
since  the  thirtieth  day  of  July,  1814,  the  day  on  which 
it  passed,  the  omissions  in  attestations  of  signing  or 
sealing  by  appointors,  when  the  powers  require  those 
acts  to  be  attested,  will  be  equally  fatal  as  they  were 
prior  to  the  statute. 


(a)  11  VeB.468 — 477, m.ii,ta,UA supra,  p.  192.        (6)  4  Tannt 
213.  (c)  2  Manle  mid  Selw.  576.  (i^  3  HbuIc  and 

Sdw.  512.  (0  6  Tmmt.  402.  (/)  Ch^.  168,  pHBcd 

the  3«tli  of  Jnly,  1814. 
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CHAPTER  XX. 

EFFECTS  OF  THE  WIFE'S  VOLUNT. 
APPOINTMENTS  OP  HER  SEPj 
UNDER  POWERS. 

Under  wbich  title  will  be  considen 

I.  The  construction  and  different 
the  wife's  voluntary  gifts  and 
instances  where  she  has  a  mere 
<if  the  capital^  and  when  she  tt 
interest  ik  it.    And 

II.  Instances  where  thewife  must  c 
to  the  terms  and  forms  qfthep 
dispose  of  the  property  in  favot 
also  instances  in  which  the  execu 
is  unnecessary  ;  and  the  wifi^s  ai 
separate  property t  injavour  ofh 
the  effect  qfher  acquiescence  in  i 

I.  Haying  in  the  last  chapter  cli 
effectual  executions  of  powers  of  appi 
the  wife,  according  to  their  terms  an 
required  by  them,  both  in  regard  to 
and  to  the  proper  attestations  by  thi 
attestations  are  necessary,  it  will  nof 
ascerttun  and  point  out  when  it  will  an 
l>e  necessary  for  the  wife  to  execute  tli 
ix>  her ;  but  the  result  of  these  inquii 
the  distinction,  when,  from  the  effe 
limitation  of  the  property  to  ber,  she  \ 
life  only  to  her  separate  use,  with  a  p< 
the  ca^tal,  and  when  (although  the  ft 
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given  to  her  so  as  merely  to  authorise  her  power  over  it 
by  appointment)  the  limitation  will  amount  to  a  gift 
of  the  absolute  interest  in  the  property  without  the  ne- 
cessity of  executing  such  power.    It  is,  therefore,  ne- 
cessary to  ascertain  when  the  limitation  merely  ^ves  to 
the  wife  a  partial  interest  with  a  power  of  appointing 
the  capital,  and  when  the  limitation,  although  in  the 
Jbrm  of  a  power,  nevertheless  gives  to  her  the  absolute 
interest. 
iVhen  wife        1.  It  is  settled  that  where  there  is  an  express  limit- 
i^y!witha    ^^^^'^fir  ^/"t  with  a  power  to  dispose  by  will,  the  in- 
xiwer  to        terest  is  equivalent  only  to  an  estate  for  life,  and  the 
ipprant.        power  is  to  be  executed,  primd  facte  at  least,  by 
will  (a).     If  the  party  die>  the  interest  ceases  with  the 
life,  and  no  one  can  take  by  transmission  of  interest 
from  that  person,  although  he  or  she  may  have  trans- 
mitted the  property  by  an  execution  of  the  power. 


(d)  A  distiaction  ia  to  be  noticed  between  tboee  cases,  wbere  tSta 
a  limitation  to  a  party  itx  life,  with  a  power  of  appointment,  tbe 
principal  is  limited,  in  deftult  of  appointment,  to  tbe  same  party  or 
to  his  or  her  representatives,  and  those  in  whicb.in  de&nlt  of  appoint- 
ment, the  principal  k  limited  or  results  to  other  peramis.  In  cases 
of  the  latter  class  the  donee  has  not  the  abaolate-iiitereat :  if  the 
power  be  not  exercised,  the  limitation  in  de&ult  of  tqipointmeiit 
takes  effect  and  rests  the  principal  in  others:  it  can  therefore  only 
be  disposed  of  by  virtue  of  the  power,  Bradley  v.  Westcott,  Croft 
V.  Slee,  O'Keate  v.  Calthoipe,  Heid  v.  Shergold,  and  Anderson  v. 
Dawson,  cited  post,  are  cases  of  this  kind.  In  cases  of  the  fonno' 
class  the  donee  has  the  entire  beneficial  interest  in  the  principal,  and 
consequently  (if  not  under  disability)  may  dispose  of  it  independently 
of  the  power,  by  virtue  of  the  general  right  of  alienation  wlii<^  ^ 
incident  to  property.  But  if  the  donee  be  »./eme  covert,  her  absolute 
right  to  the  property  does  not  carry  with  it  a  general  right  of  alien- 
ation, unless  the  property  be  given  to  her  separate  use.  If  the  prin- 
cipal be  in  effect  given  generally  to  her  separate  use,  she  has  an 
unqualified  power  of  disposition :  if  not,  it  seems  that  she  can  only 
dispose  of  it  by  means  of  the  power.  See  further  on  this  subject, 
Hentley  v,  Thomas,  Sockett  v.  Wray,  and  Lee  v.  Muggeridge,  cited 
port. 
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The  principle  is  this,  that  a  partial  interest  having  been 
ejcpressly  given,  it  will  not  be  permitted,  contrary  to 
thd  intention  expressly  declared,  to  be  enlarged  by  im- 
plication. 

Thus  Ay  being  seised  in  fee,  devised  his  lands  to  his 
wifejbr  life,  with  a  direction  or  power  to  give  the  same 
after  her  death  to  whom  she  would :  the  Court  held 
that  she  had  an  estate  for  life  only,  with  a  power  of  dis- 
position (a). 

And  in  Bradly  v.  Westcott  (A),  A  bequeathed  to 
his  wife,  B,  all  his  personal  estate  to  her  sole  use  for 
UfSj  to  be  at  her  absolute-  disposal  during  that  period, 
and  after  her  death  he  gave  such  of  his  wife's  jewels, 
kc.  household  furniture,  and  plate,  of  which  she  should 
be  possessed  at  her  death,  with  500/.,  as  she  should  by 
will  appoint,  and  in  default  of  appointment  the  same 
were  to  be  considered  as  parts  of  his  residuary  estate. 
And  Sir  William  Grant,  M.  R.  decided  that  the  wife 
took  an  estate^r  life  only  in  the  whole  with  a  power  of 
appointment :  his  Honor  justly  observing  that,  since 
the  testator  had  given  to  his  wife  in  express  terms  an 
interest  for  life,  he  could  not,  under  the  ambiguous 
words  afterwards  thrown  in,  extend  that  interest  to  the 
absolute  property ;  which  words  he  must  construe  with 
reference  to  the  express  interest  for  life  previously' 
given,  viz.  that  she  was  to  have  as  ftill,  free,  and  absolute 
disposition  as  a  tenant  for  life  could  have  (c). 

2.  The  express  gift  of  an  estate  for  life  being  the  When  wife 
ground  and  principle,   as  before   noticed,   why  the^^^J*^^ 
general  power  of  disposition  over  the  fund  limited  to  terest 
the  tenant  for  life  prevents  such  interest  from  merging,  ^*?.®^?^^^ 
and  vesting  absolutely  in  him  or  her  the  property  to  her  in  the 

form  of  a 


power, 


(a)  Anon.  3  Leon.  71.  (b)  13  Ves.  445,  451.  {c)  See 

Tomlinson  v.  Dighton^  1  P.  Will.  149.  Nannock  v.  Horton^  7  Ves. 
S92, 394>  398.  Reid  v.  Shergold,  10  A^es.  370.  Anderson  v.  Daw- 
son, 15  Ves.  532. 
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which  such  power  of  disposal  ia  attached,  it  seems  to  be 

a  necessary  consequence  that  if  no  preceding  express 

life  estate  be  given  to  the  donee  of  such  a  power,  the 

!  may  in    absolute  interest  will  pass  by  it.    Suppose,  then,  the 

le  cases     f^^^  (g  {^  given  to  the  wife,  to  be  **at  her  sole  and 

fuod        separate  disposal,"  or  to  be  disposed  of  by  her  "  by  will 

iiout  the    or  deed,"  notwithstanding  coverture  (a) ;  the  absolute 

3a]  interest  will  vest  in  her,  which  she  may  dispose  of  as  a 

er.  feme  sole  under  her  general  power  to  do  so,  and  without 

any  of  the  ceremonies  required  by  the  special  power 

provided  for  her. 

Accordingly,  in  Elton  v.  Shepkard  (Ji),  A  be- 
queathed to  trustees  SOOO/.,  "  in  trust  to  pay  the  in- 
terest to  her  daughter  B,  the  wife  of  C,  for  her  own  sole 
and  sqnrate  use,  and  she  authorised,  empowered,  and 
appointed  B  to  give  and  dispose  of  the  SOOO/.  as  B 
should  by  any  will  or  writing  under  her  hand  direct 
and  appomt."  And  the  Master  of  the  Rolls  was  of 
opinion  that  the  first  words,  "  in  trust  to  pay  the  in- 
terest to  B  for  her  separate  use,"  being  unaccompanied 
by  words  limiting  the  duration  of  the  trust,  gave  her  the 
absolute  interest,  and  that  the  subsequent  words  giving 
her  the  power  of  iq>pointment  were  merely  an  anxious 
expression  of  the  testatruc's  intention  that  B  should 
have  an  uncontrolled  power  of  disposing  of  the  fund. 
He,  therefore,  declared  that  B  was  absolutely  intitled 
to  the  SOOOt 

There  is  a  species  of  limitations  (very  simitar  to  those 
of  the  first  class  in  which  the  wife  takes  only  an  estate 
for  life,  with  a  power  of  appointment)  which  without 
minute  attention  are  likely  not  only  to  mislead  a 
student,  but  also  the  practitioner,  since  such  limitations 
have  been  decided  not  to  fall  within  such  first  class. 


{a)  Robinson  v.  Dnigate,  2  Vern.  161 .  Maakelyne  v.  MoalLelyne, 
Ambl.  750.  Phillips  v.  Cbamberlaine,  4  Ves.  51,  58.  Hixon  r. 
Oliver,  13  Yes.  106.  (6)  1  Bn.  C.  C.  532. 
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Tlie  principle  is,  that  it  was  the  testator's  intention 
that  the  wife  should  have  the  property  absolutely, 
qualified  and  guarded  only  during  the  coverture  in 
respect  of  her  situation  as  a  married  woman,  and  to 
prevent  the  fund  upon  her  deikth  becoming  the  pro- 
perty of  her  husband  as  her  administrator,  in  the  event' 
of  his  being  the  survivor.  Of  this  class  the  case  last 
stated  may  be  considered  one. 

In  Hales  v.  Margerwn  (fl),  A  gave  to  his  executors 
1000/.,  in  truster  the  sole  and  separate  use  and  be-- 
nefit  of  his  daughter  B9  and  not  to  be  liable  to  the 
debts,  &c.  of  her  then  present  or  any  future  husband ; 
and  that  all  interest  which  should  become  due  after  the 
testator's  death  should  be  paid  to  B  for  her  own  separate 
use  and  benefit  only,  whose  receipt,  notwithstanding 
coverture,  should  be  a  good  discharge ;  that  whenever 
B  died  the  1000/.  should  be  absolutely  in  her  ovm  power 
to  dispose  of  by  her  will,  or  any  deed  or  writing  pur- 
porting to  be  her  last  will,  to  any  person  or  persons, 
&c.  notwithstanding  her  coverture,  at  her  death  or  any 
other  restriction.  But  in  default  of  any  such  disposi- 
tion or  appointment,  then  the  1000/1  should  belong  to 
the  testator's  grand-daughter  C.  Lord  Alvanley^  M. 
R.,  held  that  B^  under  the  above  limitation,  took  an 
absolute  interest  in  the  1000/.,  and  that  it  passed  by 
her  will  as  her  own  property,  and  not  under  the 
power  (i).  Upon  this  case  it  is  observable  that  the 
first  trust  declared  of  the  money  was  absolute  in  favour 
of  the  wife  for  her  separate  use,  and  that  the  subse- 
quent qualifications  were  merely  added  in  consideration 
of  her  then  state  of  coverture,  and  were  not  intended 
to  abridge  the  absolute  interest  first  given  to  her. 
This  distinguishes  the  present  from  the  former  cases. 


(a)  3  Ves.  299. 

(5)  The  Courts  in  holding  that  the  daughter  took  the  absolute 
property^  seems  to  have  disregarded  that  part  of  the  will  by  which 
the  fund  was^  in  one  event,  given  to  the  grand-daughter. 
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The  case  of  Heatky  v.  T^onia^(a)  is  similar  in 
principle  to  the  last,  and  arose  upon  a  settlement  by 
which  the  wife*s  legacy  of  2000/.,  and  her  annuity  of 
150/.,  were  vested  in  trustees  upon  trust  for  the  sole 
and  separate  use  and  benefit  of  the  wife  during  the 
then  intended  marriage  between  her  and  By  the  m- 
icrest  of  which  was  to  be  paid  half-yearly  during  the 
coverture  to  the  wife's  proper  hands  for  her  sole  use 
and  benefit ;  and  it  was  declared  that  she  might  during 
the  marriage,  by  her  will  in  writing,  or  any  writing 
purporting  to  be  her  willj  signed  by  her  and  attested 
by  two  or  more  credible  witnesses,  give  or  dispose  of 
the  2000/.  and  the  interest,  to  such  person  or  persons, 
&c. ;  and  that  i£  she  died  before  her  husband,  By  and 
without  making  any  will  or  other  disposition,  then  that 
upon  her  death  before  By  the  same  was  to  be  divided 
according  to  the  statute  of  distribution,  in  case  she  had 
died  intestate  and  unmarried.  The  wife  and  her  hus- 
band joined  in  a  bond  as  a  surety  for  C,  who  having 
become  a  bankrupt,  the  question  was,  whether  the 
obligee  could  affect  the  wife's  separate  estate  ?  And 
Sir  William  Grant,  M.  R.,  decided  in  the  affirmative  (6). 


(a)  15  Ves.  597. 

(A)  The  report  of  this  case  does  not  contain  the  grounds  of  the 
decision :  but  from  the  observations  of  Sir  WiUiam  Grants  on  a  sub- 
sequent occasion^  it  appears  that  he  considered  that  the  settlement  in 
effect  gave  the  principal  to  the  wife's  separate  use  generally.  He 
stated  that  there  was  a  declaration  of  trust  as  to  the  whole  fund  for 
the  sole  and  separate  use  of  the  wife^  not  as  to  the  interest  only. 
The  other  directions  he  thought  were  rather  consequential  to  this 
declaration  than  contradictory,  to  it.  There  was  not  an  express  pro- 
vision^ that  in  the  event  of  the  wife  surviving^  the  property  should 
be  absolutely  hers ;  which  would  imply  an  exclusion  of  a  power  of  so 
appoin^ng  it  during  the  coverture^  as  that  it  should  not,  in  that 
event,  belong  to  her :  and  fiurther,  it  was  to  be  collected  from  the 
whole  instrument,  that  she  was  to  have  a  power  not  only  of  appoint- 
ing by  will,  but  of  disposing  of  the  fund  in  any  other  manner.  1  Ves. 
and  B.  1 23.    The  construction  that  the  settlement  was  intended  to 
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(  The  reader  will  have  noticed  that  the  property  set- 
tled was  the  wife's ;  that  the  first  trust  declared  of  it, 
wa9  for  her  separate  use  absolutely  during  the  cover- 
ture, and  that  the  special  power  of  disposition  and  re-; 
strictions  were  merely  added  from  the  consideration  of 
her  situation  as  a  married  woman  during  the  coverture ; 
she,  therefore,  had  absolute  dominion  over  the  pro]Hirty 
for  her  separate  use,  and  then,  as  we  have  seen  (a), 
such  a  dominion  without  any  special  power  of  disposi- 
tion enabled  her  to  charge  or  dispose  of  the  fund  ab- 
solutely as  ^if erne  sole 9  so  that,  without  reference  to  the 
power,  in  this  case  she  was  at  liberty  to  charge  her  sepa- 
rate estate,  and  having  done  so  by  bond,  there  was  no 
objection  to  the  payment  of  the  debt  out  of  such  estate. 
This  subject,  however,  will  be  afterwards  more  par- 
ticularly considered. 

Having  shown  when  the  limitation  merely  gives  to 
the  wife  a  partial  interest,  with  a  power  of  appointing 
the  capital,  and  when  the  limitation,  although  in  the 
form  of  a  power,  nevertheless  gives  to  her  the  absolute 
interest  for  her  separate  use,  without  regard  to  the  exe- 
cution of  such  power,  it  is  presumed  that  from  attend- 
ing to  the  distinct  principles  upon' which  these  two 
classes  of  cases  are  founded,  an  apparent  contradiction 
among  them  may  probably  be  reconciled,  i.  e.  with* 
respect .  to  some  of  them  requiring  the  wife's  appoint- 
ment according  to  the  precise  terms  of  the  power  to 
dispose  of  or  charge  her  separate  estate,  whilst  others 
of  them  vest  the  absolute  property  of  the  funds  in  her, 
'  without  the  preliminary  of  any  such  appoiQtment. 


give  her  a  power  of  appointing  otherwise  than  by  will,  derived  sup- 
port from  the  part  providing  for  the  event  of  her  dying*  w:ithout 
making  any  will  or  other  disposition :  but  the  above  remarks  do  not 
entirely  accord  with  the  statement  of  the  settlement  contained  in 
Vesey,  according  to  which  it  was  provided  that  the  fund  was  to 
belong  to.  the  wife  in  the  event  of  her  surviving.  15  Ves.  598. 
(a)  Ante,  page  182. 
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In  order  to  show  that,  according  to  the  above  two 

principles  or  distinctions,  all  or  tbe  majority  of  the 

cases  upon  these  subjects  may  be  reconciled,  and  are 

properly  decided,  we  shall  proceed  to  consider, 

en  wife's      II.  The  instances  where  the  wife  must  execute  her 

antment  pQ^g^  according  to  its  terms  and  forms,  for  the  por- 

nrof       pose  of  passing  tbe  property  limited  to  her  separate 

nteerg.     y^^  j^  faTOUT  of  volunteers,  and  when  such  execution 

is  unnecessary  (a). 

1.  When  (as  in  the  first  class  of  eases  before  stated 
and  referred  to)  property  is  given  or  limited  to  tbe 
wife's  separate  use  for  life,  with  a  power  to  dispose  of 
the  capital  in  a  particular  form,  as  by  deed  or  will,  her 
interest  being  ibr  life  only  in  the  income,  with  an  an- 
nexed power  to  dispose  of  the  coital,  the  case  falls 
within  the  law  regulating  the  execution  of  such  powers, 
Whidi  has  berai  before  mentioned.  It  seems,  therefore, 
necessary  for  her  to  appoint  by  such  instrument  and 
with  such  ceremonies  as  are  required  by  the  power  in 
order  to  pass  tiie  absolute  interest  in  the  property. 

Urns,  in  the  following  case  (jb),  John  Slee  bequeathed 
500/.'  to  trustees,  to  pay  the  interest  to  his  wife  for  /i/«, 
'  and  after  her  death  in  trust,  as  to  the  capital,  for  such 
persons  as  she  by  deed  or  instrument  in  writing,  exe- 
cuted as  therein  mentioned,  should  appoint ;  and  the 
testator  directed  that  the  bequest  should  be  void  unless 
his  wife  released  her  dower  within  six  months  after  his 
death,  which  she  did  not  do.  Under  the  circumstances 
of  the  case.  Lord  Alvanky  decided  that  the  power  was 
not  well  executed  by  tbe  will  of  the  wife  not  referring 
to  it ;  and  said,  that  she  bad  a  mere  power  of  disposi- 
tion, and  that  had  she,  prior  to  her  death  (which  was 
within  six  months  after  surrivuig  her  husliand),  re- 
leased her  dower  aAd  intitled  herself  to  the  500/.,  the 


(a)  WithM«peet  to  Crtdkort,  We  next  obspter.  {b)  CnA 

V.  Slee,  4  Ves.  60, 64. 
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sum  must  liftve  been  placed  at  interest,  and  the  divU 
de&ds  paid  to  her  for  life,  after  which  event  the  capital 
would  have  been  disposed  of  according  to  the  mode 
pointed  out  by  her  husband's  mil,  In  case  she  had  exe- 
cuted her  power. 

In  that  case,  therefore,  the  Master  of  the  Rolls  had 
DO  doubt  that  the  wife,  in  order  to  dispose  of  the  prin- 
cipal money,  could  only  do  so  by  the  execution  of  the 
power  as  directed  by  the  will  of  the  husband. 

So  also  in  (fKeate  v.  Calthtyrpe  (a),  4099^  old  South 
Sea  atmtdHes  and  other  funds,  were  transferred  by  mar- 
riage articles  to  tmstees,  in  trust  to  permit  the  wife  to 
receive  the  profits  to  her  separate  use,  and  if  she  sur- 
vived, to  transfer  the  whole  to  her ;  but  if  she  died 
before  her  husband,  then  to  transfer  the  property  oc- 
cording  to  her  appomttnent,  by  deed  or  will ;  and  in  de- 
&ult  of  appointment,  to  the  issue,  and  if  none,  then  to 
the  husband  and  the  wife's  brother,  in  moieties.  Sho 
made  no  appointment.  Upon  a  bill  praying  that  part 
of  the  funds  might  be  applied  as  the  wife  should  ap- 
point, .the  Court  sud,  that  if  she  had  any  power  over 
the  principal,  let  her  make  an  appointment,  the  efieet 
of  which  would  be  conudered ;  but  till  then  the  Court 
would  not  interfere. 

It  has  been  ^own,  upon  a  prior  occasion  (i),  that  if 
the  wife  had  appoitited  as  above  suggested,  the  appoint- 
ment would  have  had  no  eflfect  upon  the  capit^  Aind 
during  the  marriage,  nor  at  its  termination,  except  she 
died  before  her  husband.  The  case,  however,  manifests 
what  the  Chancellor  considered  to  be  the  law  of  the 
Court  in  the  year  1739>  when  the  decree  was  made,  via. 
that  when  the  wife  took  fbr  life,  with  an  absolute  power 
of  appointment,  the  Court'would  dot  decide  any  thing 
in  regard  to  the  capital,  except  upon  her  appointment 
under  the  power, 


(a)  8  V«.  177-  (i)  Vol  i.  p.  252,  et  seq. 
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point  the  principal  after  her  death,  and  the  ultimate 
limitation  is  to  a  stranger,  or  Ut  her  next  qfUn,  in  such 
instances  the  wife  can  only  dispose  of  the  capital  by 
an  execution  of  her  power*  which  may  be  immediate  if 
hen  the      the  power  authorise  a  deed;  but  if  it  require  the  ap- 
es the  dis-  pointment  to  be  made  by  will  only,  the  disposition 
lition  to  «   cannot  take  effect  till  after  the  appointor's  death  (a), 
nnot  make  *'*'^  '''®  '^'^^  '^  precluded  from  making  an  immediate 
irreroca-     disposal  of  the  fund  (i). 

'^^  SockeU  V.  Wraif{c),  determined  by  Lord  Alvanky, 

is  also  an  authority  to  the  latter  purpose  ;  and  although 
the  decision  has  been  disputed,  yet  it  is  conceived  that 
the  principle  acknowledged  in  Rad  v.  Shergold  and 
Anderson  v.  Dawson,  before  stated,  supports  the 
decree.  The  trusts  declared  in  Sockett  v.  Wraj/,  were 
that  the  trustees  should  from  time  to  time  during  the 
life  of  A,  the  wife  of  5,  pay  the  dividends  of  1234^  three 
per  cent,  consols,  into  the  proper  hands  of  A,  for  her 
sole  and  separate  use,  and  after  her  death,  upon  trust 
"  to  transfer  the  capital  to  such  person  or  persous,  at 
such  time  and  times,  in  such  parts,  &c.,  and  in  such 
sort,  manner,  and  form,  subject  to  such  powers*  pro- 
visoes, conditions,  restrictions,  and  limitations  as  A,  by 
herself  alone,  whether  sole  or  covert,  and  notwithstand- 
ing her  then  present  coverture,  during  her  life,  by  her 
last  will  and  testament,  in  writing,  or  anj/  witing 
purporting  to  be  her  last  will  and  testament,  to  be  bj 
her  signed  and  published  in  the  presence  of,  and  at 
tested  by  two  or  more  credible  witnesses,  should  give, 
bequeath,  direct,  or  appoint."  The  ultimate  limitation 
in  default  of  appointment  was  to  A,  her  executors  oi 
adm?iistrati.rs,  for  their  own  use  and  benefit.  Lort 
Alvanley  held  that  the  wife  could  not  by  deed  or  othei 
irrevocable  act  dispose  of  the  capital  fund,  but  only  h\ 


(a)  Ante,  page  ISG.  {b)  Doe  v.  Thorley,  10  Eut,  U8 

(c)  4  Bro.  C.  C.  483. 
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an  ambulatory  and  revocable  act,  viz.  by  a  will,  or  any 
instrument  in  the  nature  of  a  will  (a). 

The  reader  will  have  observed  that  the  power  does 
not  authorise  an  appointment  by  any  instrument  except 
a  will,  or  a  wi:iting  purporting  to  be  a  will :  this  obser- 
vation seems  to  obviate  Lord  EldofC%  criticism  upon 
this  case  in  Sperling  v.  Rochjort  (i) ;  for  under  the 
power  the  wife  had  no  option  to  execute  it  by  a  re- 
vocable or  an  irrevocable  act ;  the  appointment  was  to 
be  made  by  wiU,  or  by  a  writing  in  the  nature  of  a  mlU 
and  not  by  a  deed,  or  by  any  writing  which  was  imme- 
diate and  irrevocable,  but  the  instrument  was  to  be  one 
of  which  probate  would  be  granted  by  the  Ecclesiastical 
Court.  Such,  as  above,  was  the  ground  of  the  decree, 
and  as  it  is  conceived,  sufficiently  solid  to  support  it. 

The  reader's  attention  is  requested  to  the  circum- 
stance, that  in  the  cases  before  stated  upon  the  present 
subject,  with  the  exception  of  Sockett  v.  Wray^  the 
ultimate  limitation  of  the  property,  in  default  of  the 
wife's  appointment,  was  not  to  herself,  but  to  a  stranger, 
or  to  her  next  of  kin ;  because  it  has  been  intimated 


(a)  In  Richards  y.OhambeTS,  10  Ves.  380,  personal  property 
was  settled  on  the  marriage,  in  trust  for  the  sole  and  separate  use  of 
the  wife  for  life ;  and  if  she  survived  her  husband  it  was  to  be  ab- 
solutely hers :  if  she  died  in  his  life,  it  was  to  go  to  such  persons  as 
she  should  by  deed  or  will  appoint :  and  in  default  of  appointment  to 
her  executors  or  administrators.  It  was  held  by  Sir  W.  Grant  that 
she  could  not,  during  the  coverture,  make  an  absolute  disposition  of 
the  principal.  In  Lee  v.  Muggerridge,  1  Ves.  and  B.  118,  the  mar- 
riage settlement  contained  similar  limitations,  excepting  that  the 
power  of  appointment  was  to  be  exercised  by  will :  and  it  was  de- 
cided by  Sir  W.  Grant,  that  the  wife  could  not  during  the  coverture 
dispose  of  the  pnncipal,  and  consequently  that  a  bond  given  by  her 
in  her  husband's  lifetime,  did  not  bind  the  property  after  his  death. 
In  these  cases  the  power  did  not  authorise  an  immediate  disposition, 
and  the  property  not  being  given  to  the  wife's  separate  use  generally, 
she  could  not  effect  the  principal,  except  by  virtue  of  the  power.  Vide 
ante  200  and  204,  in  noth, 

(b)  8  Ves.  176. 
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in  some  of  those  cases,  that  although  an  express  estate 
be  given  to  the  wife's  separate  use  for  li^,  with  a  power 
to  dispose  of  the  princiiral,  yet,  if  in  de&ult  of  appoint- 
ment, such  principal  be  limited  to  her  executors  or 
administrators,  and  not  to  her  next  of  kin,  the  absolute 
interest  in  the  fund  will  vest  in  her,  and  be  disposable 
with  her  husband's  concurrence,  without  resort  to  the 
particular  power  given  her  for  the  purpose.  The  prin- 
ciple of  the  distinctioo  ia  this ;  that  in  the  first  esse 
the  wife  is  to  be  considered  complete  mistress  or  owhk 
of  the  property,  the  effect  of  such  limitation  being  com- 
pared to  that  of  a  limitation  to  her  right  heirs,  which, 
in  the  instance  of  real  estates,  vests  the  absolute  in- 
heritance ;  but  that  in  the  second  case,  the  limitation  to 
the  wife's  veTt  of  kin  being  the  same  in  efiect  as  that 
to  particular  heirs,  which,  if  the  subject  were  lands, 
would  not  pass  the  fee  to  a  donee  or  devisee,  will  not 
therefore  vest  the  absolute  interest  in  personal  estate 
in  the  wife,  and  consequently,  that  in  order  to  dispose 
of  the  capital,  the  wife  must  have  resort  to  h^  special 
power. 

It  is  however  submitted,  that  this  analogy  between 
real  and  personal  estates  is  not  applicable  to  the  sut^ect 
now  under  consideration ;  but  that  when  the  limitation 
in  default  of  appointment  is  to  the  wife's  executors  or 
administrators,  it  will  be  required  that  she  should  exe- 
cute her  power  in  order  to  dispose  of  the  fund  during 
her  marriage  (a). 

Tlie  reasons  are  these ;  admitting  the  limitation  to 
impart  to  the  wife  the  absolute  interest  in  the  fund, 
yet  she  being  a  married  woman,  the  effect  of  such  a 
limitation  to  her  is  quite  different  from  a  similar  one 
to  a  man  or  to  a  single  woman ;  for  in  the  instance  of 
such  a  limitation  to  a  married  woman  who  is  under  a 
legal  incapacity  to  dispose  of  property  during  coverture» 


(a)  Sec  vol.  i.  p.  254. 
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there  is  no  repugnancy  nor  inconsistency  between  a 
limitation  to  her  of  the  absolute  interest,  and  a  par- 
ticular power  of  disposition  over  it  during  the  marriage, 
as  appears  in  a  former  part  of  this  work  relating  to 
powers  (a),  and  also  under  the  title  "  curtesy  y^  where 
it  is  shown  that  an  equitable  interest  for  the  wife's 
separate  use  for  life  in  real  estate,  and  the  ultimate 
limitation  to  her  of  the  fee  simple,  do  not  unite  in  such 
a  manner  as  to  merge  the  particular  estate  and  extin- 
guish  the  special  limitation  to  her  separate  use  for 
life  (A).  The  analogy,  therefore,  mentioned  in  the 
commencement  of  these  observations,  is  inapplicable 
to  limitations  to  married  women,  and  it  does  not  au- 
thorise the  conclusion  that  when  the  wife  has  an  estate 
to  her  separate  use  for  life  in  personal  property,  with  a 
power  of  appointment,  and  the  absolute  interest  is 
limited  to  her  if  she  do  not  execute  the  power,  she  has, 
in  analogy  to  similar  limitations  of  real  estates  at  law, 
such  an  absolute  estate  as  of  necessity  enables  her  to 
dispose  of  the  property  without  regard  to  her  special 
authority  to  do  so.  This  necessity,  therefore,  not  exist-. 
ing,  and  when  the  settlor's  intention  in  giving  such  a 
power  is  considered,  as  also  the  anxiety  of  a  Court  of 
Equity  to  protect  the  wife's  property  against  impro- 
vident dispositions  of  it  from  restraint,  &c.,  during  the 
marriage,  it  seems  but  reasonable  that  when  an  e.vpress 
estate  for  life  in  personalty  is  limited  to  her  for  her 
separate  use,  with  a  power  of  appointment,  and  in  de- 
fault of  its  execution  to  her,  her  executors  or  admini' 
stratorSf  the  same  appointment  should  be  considered 
necessary  as  has  been  decided  to  be  so  when  the  ulti- 
mate limitation  in  default  of  appointment  is  to  her  next 
qfkin(c). 

A  case  must  be  adverted  to,  in  which  Sit  Thomas  ^fortiori. 

an  appoint- 


(«)  Supray  p.  102,  &c.  \h)  See  vol.  i.  p.  22. 

Anderson  v.  Dawson^  stated  supra,  p.  209« 


(f)  See 
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Vice-Chancellor)  held  that  a  limitation 
ate  to  a  widow  in  her  husband's  will 
th  a  power  of  appointment  after  her 
lefault  of  such  disposition  to  her  exe- 
nistrator8./or  their  oum  use  and  bene- 
vest  the  absolute  interest  in  the  widow, 
1  an  estate  for  life  only,  with  a  power  to 
fund,  upon  the  principle  that  the  exe- 
inistrators  took  as  purchasers  in  their 
.  not  by  representation. 
luded  to  is  Sanders  v.  Frank  (i).  A 
lis  wife  B  a  leasehold  estate  for  life»  and 
ty  of  it  after  her  death  to  such  person  or 
I  she  should  by  ■will  duly  execv4ed  and 
a  codicil  to  her  will  appoint,  and  in  de< 
tment  he  gave  the  same  moiety  io  the 
ministrators  of  B  for  their  own  me  and 
IT  surviving  A  made  a  will,  which  was 
,  sealed,  nor  attested,  and  without  an 
named  ;  but  administration,  with  a  copy 
NOB  granted  by  the  Ecclesiastical  Court, 
icellor,  after  declaring  that  the  widow 
est  in  the  leasehold  as  before  mentioned, 
n  observed  that  a  gift  of  personal  estate 

executors  or  administrators,  was  equi' 
t  to  such  person  and  his  heirs  of  real 
at  it  was  so  because  each  disposition 
ole  interest ;  but  that  in  this  case  the 
to  the  executors  or  administrators,^'" 

and  benefit,  gave  them  the  property 
d  not  as  trustees;  that  a  gift  to  the 
'  lands  was  no  gift  to  A  B,  and  by  the 

gift  of  personalty  to  the  executors  or 


.  Wray,  cited  lupra,  tbe  ultimate  limitation  wm 
Sec  Wcllman  v.  Bowriiig,  1  Sim.  and  Stu-  2-J- 
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administrators  of  A  By  for  his  and  their  oxen  use  and 
benefitj  was  no  gift  to  him.  The  decision  was,  that  the 
will  having  been  neither  executed  nor  attested,  was  a 
void  execution  of  the  power,  and  that  the  property 
belonged  to  the  widow's  administrator  by  purchase,  and 
not  by  representation. 

From  the  authorities  which  have  been  stated,  the 
distinction  between  mere  power  and  property  has  been 
established ;  and  it  appears  that  it  is  necessary,  in  the 
first  case,  that  the  wife  should  execute  her  power,  in 
order  to  pass  the  property  to  which  such  power  applies ; 
and  that,  in  the  second,  no  such  necessity  exists. 

It  must  be  remarked,  that  where  an  appointment  by 
the  wife  is  necessary,  the  trustees  acting  on  her  behalf 
need  not  to  join  as  parties  to  it,  unless  their  concurrence 
be  expressly  required  by  the  power  (a). 

What  has  been  said  in  this  section  is  confined  to  the 
powers  of  disposition  by  married  women  of  the  abso- 
lute interests  in  the  capitals  of  the  funds ;  but  it  some- 
times happens,  that  a  wife  is  only  intitlcd  for  life  to 
interest  or  rent  of  the  property  to  her  separate  use ; 
and  it  has  been  before  noticed,  that  if  no  particular 
power  to  dispose  of  them  be  given,  she  may  do  so 
under  her  general  power  as  a  feme  sole  (A).  It  is  also 
conceived,  that  such  general  power  will  not  be  sus- 
pended by  any  particular  mode  prescribed  in  the  in- 
strument limiting  to  her  the  property,  upon  the  prin- 
ciple that  the  wife,  having  such  a  general  power  re- 
sulting from  the  estate  for  life  given  to  her  separate 
U9e(c),  she  may  dispose  of  that  interest  under  such 
general  power  (except  she  be  restrained  by  express 
words  from  alienating  by  anticipation),  or  she  may  dis- 


As  to  neces- 
sity of  wife's 
appointment 
of  ner  sepa- 
rate interest 
for  life,  when 
a  particular 
power  is  pre- 
scribed. 


(a)  1  Ves.  sen.  518.    Essex  v.  Atkins^  14  Ves.  547>  stated  infra. 
Pybus  V.  Smith,  1  Ves.  jun.  169.  193.  (*)  Ante,  p.  181. 

(«)  And  she  has  the  same  general  disposing  power  over  a  reversionary 
interest  given  to  her  separate  use.    Sturgis  v.  Corp.  13  Ves.  190. 
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pose  of  it  in  the  particular  manner  prescribed  by  the 
spiecial  power.  Upon  this  principle,  it  would  seem, 
Sir  William  Grant  decided  the  case  of  Cbessiyn  t. 
Smitli,  afler  stated  (a),  and  which  principle  appears  to 
be  the  same  as  produced  the  decisions  in  Elton  v.  Shep- 
herd.  Hales  v.  Margerumy  and  Heatley  v.  Thomas^ 
before  stated  and  referred  to  (Ji). 

If,  therefore,  the  interest  of  a  fund  be  directed  to  be 
pud  as  ^,  a  married  woman,  should  appoint  by  note  or 
writing  under  her  hand,  and  for  want  of  such  appoint- 
ment then  into  her  own  bands  for  her  separate  use  for 
life,  it  is  conceived  that  A  may  dispose  of  it  either  by 
anticipation  under  her  general  power  incident  to  her 
life  estate,  or  by  the  particular  mode  prescribed  by  the 
special  authority  (c). 

S.  I  must  now  observe,  that  although  the  wife  be 
considered  as  9.  feme  sale  in  regard  to  her  separate 
estate,  and  is  authorised  so  to  deal  with  it,  and  may 
therefore  appoint  it  to  her  husband  ((/),  yet  this  doctrine 
seems  to  admit  of  qualification  in  regard  to  transactions 
with  her  husband  relative  to  such  property.  This  ap- 
pears to  have  been  Lord  Rosslytfs  opinion  in  Milnes  v. 
Busk  (e),  in  which  he  refers  to  Pawlet  v.  Delavat  {/), 
the  only  case  he  had  been  able  to  find  where  the  ques- 
tion ai-ose  directly  between  husband  and  wife ;  and  he 
ascribes  the  determination  of  it  to  particular  circum- 
stances, observing  that  it  was  clear  from  Lord  Hard- 
■Willie's  reasoning,  and  the  pains  he  took  to  collect  all 
the  circumstances,  that  his  Lordship  did  not  entertain 
an  idea  that  in  the  common  case  of  a  married  woman 


(a)  6  Ves.  1 83,  stated  im/ra.  («>  P.  203,  tl  teq. 

{e)  Bet  Witts  t.  DawkuiB,  12  Ves.  501.  Brown  v.  Like,  14  Vet. 
302;  &ndBallpmv.CIuke,  17  Ves.365,  stated  M/rv.  id)  II  Ves. 
222.  And  see  Uie  forms  of  wife's  appointments  by  deed  and  wOl, 
in  Append.  Nt>.  17  and  le.  (e)  2  Ves. jun.  498.  (/)  2  Vei. 
sen.  663. 
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hsWng  separate  property  she  could  to  all  intents  and 
purposes  be  placed  upon  the  same  footing  as  ajeme 
sole.  1\e  subject  may,  perhaps,  be  considered  thus : 
In  transactions  between  husband  and  wife,  relative  to 
the  separate  estate  of  the  latter,  the,  prmd  ,fiide,  wOl 
be  viewed  in  the  light  of  a  feme  sole,  and  as  such  be 
competent  to  dispose  of  it  to  him,  or  for  his  use,  sub- 
ject  to  proof  of  finuid  or  undue  influence  on  his  part  (a). 
To  this  e£fect  Lord  Hardvicke  expressed  himself  in 
Geighy  r.  Cox(&)t  which  is  countenanced  by  what 
Lord  Rosslyn  said  in  Milaes  v.  Butk  in  regard  to'  the 
practice  of  the  Court  of  Chancery,  viz.  "  that  he  had 
been  informed  it  was  very  constantiy  the  course  of  the 
Court,  and  particularly  at  the  RqUs  where  these  cases 
came  on,  that  where  the  trustees  oblige  the  party  to 
^ly  to  the  Couit,  it  had  not  established  a  deed  be- 
tween husband  and  wife  upon  her  separate  estate  with- 
out her  actual  presence  in  Court  (c)."  Upon  this  de- 
claration of  Lord  Rosslyn  the  Solicitor-General  ob- 
served, that  Sir  Thomas  Sewell  had  said,  that  if  trus- 
tees would  not  take  upon  themselves  to  act,  but  compel 
the  parties  to  file  a  bill,  they  cast  their  discretion  upon 
the  Court,  which  would  not  act  for  them  without  the 
presence  of  the  wife.  The  presence,  however,  of  the 
wife  in  Court,  upon  an  appointment  of  her  separate 
estate  either  to  her  husband  or  to  strangers,  is  not 
necessary  in  order  to  pass  her  separate  interest  (d\ 
since  she  is  to  be  considered  as  a  feme  sole,  with  the 
like  complete  power  of  disposing  of  her  property ;  but  The  Cooit 
it  seems  that,  when  such  transactions  come  before  will,  if  n»- 
Courts  of  £quity,  they  will  require  the  wife's  presence,  rectinqniri. 
and  (if  necessary)  direct  inquiries  into  such  transactions,  >"*»  *•>«. 


(fl)  See  Essex  T.Atkiiu,  14  Ves.  542.  {h)  1  Ves.  sen.  518. 

(c)  Upon  this  sabject  see  toI.  i,  p,  346.  (tf)  Upoa  Uiia 

pxint  see  Lord  EMen's  (Asemtioa  in  Sterling  v.  RocUbrt,  8  Ves. 
1S2 ;  ttlm  StnrgiB  v.  Coqi,  ]3  Ves.  190. 
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to  ascertain  theii-  fairaess,  and  the  circumstances  under 
which  the  wife  waa  induced  to ,  concur  in  them  (a), 
Lord  Thurlffiv,  in  Pybm  v.  Smilk  (6),  observing  **  it 
was  very  fit,  in  the  case  of  a  married  woman,  that 
the  Court  should  know  how  she  had  disposed  of  her 
property." 
n  the  .i.  With  respect  to  defective  appointments  made  by  j 

kriii  not  b>)Bl>^^  an<l  wife  to  each  other,  there  is  this  distinction, ' 
1^  wife's  viz.  that  an  imperfect  appointment  made  by  him  to  her 
it^  of  "^  ^^  ^'^'^  '"  e^uit^y  (^)>  ^^^  ^  defective  appointment  j 
r  in.  made  by  her  to  him  will  not  in  general  be  remedied  by 
l^f  ^"  that  Court. 

Accordingly,  if  the  wife  have  a  power  under  a  will 
to  appoint  by  an  instrument  signed  by  her,  to  be  at- 
tested in  the  presence  of  two  witnesses,  and  she  appoint 
the  fund  to  her  husband  by  a  writing  attested  by  one 
witness  only,  the  appointment  will  be  void  at  law,  and 
no  relief  can  be  obtained  in  equity. 

In  Moodie  v.  }{eid(d),  the  Court  swd,  that  if  the 
power  were  not  well  executed,  it  would  not  relieve  the 
husband ;  that  equity  had  already  gone  a  great  way  in 
these  cases,  and  had  supplied  defective  executions  of 
powers  in  favour  of  a  wife,  a  child,  a  purchaser,  and 
creditors,  but  not  beyond  these  instances ;  and  that  if 
the  Court  were  to  go  farther  it  would  not  know  where 
to  stop. 

If,  however,  the  appointment  be  made  to  the  husband 
before,  and  in  consideration  of  marriage,  and  in  pur- 
suance of  a  power  previously  given  to  the  wife,  in  that 
case,  if  the  execution  of  the  power  be  defective,  a  Court 
of  Equity  will  remedy  the  mistake  j  because  the  hus. 
band  does  not  claim  as  a  volunteer,  but  as  a  purchase^ 
under  the  marriage  contract. 


(a)  Parkes V.White,  11  Ves.231.  (4)1  Ves-jon.  194. 

stated  ii^a.  (e)  Toilet  v.  Ttdlet,  2  P.  WiJL489. 

((0  1  Mad.  521.    2  Mad.  156.    Watt  t.  Watt,  3  Vm.  344. 
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Thus,  in  Sergeson  v.  Sealey  {a\  Ay  by  settlement 
upon  a  first  marriage,  was  empowered  to  charge  her 
own  estate  with  4000/,,  for  such  persons  as  she  should, 
by  deed  or  will  duly  executed  in  the  presence  of  three 
witnesses,  appoint.  ,A  having  this  power  and  being 
about  to  marry  i?,  a  second  husband,  declared  in 
articles  of  settlement,  that  B  should  raise  2000/.  (part 
of  the  4000/.)  for  his  own  use,  and  B  covenanted  to 
convey  lands  for  securing  the  money,  but  in  trust  as  to 
the  rents  for  himself  during  his  and  ^'s  joint  lives,  and 
then  to  raise  the  2000/.  for  the  younger  children  of  the 
marriage.  The  articles  were  executed  by  Ay  in  the 
presence  of  two  witnesses  only ;  and  the  question  was, 
whether  they  were  a  good  execution  of  the  power? 
Lord  Hardwicke  was  of  opinion  in  the  affirmative,  and 
said,  that  although  it  had  been  insisted  that  the  articles 
were  a  defective  execution  of  such  power,  because  there 
were  only  two  witnesses  to  them,  yet  the  Court  would 
supply  that  defect  where  the  execution  of  a  power  was 
for  a  valuable  consideration,  much  more  where  the  exe- 
cution was  of  a  trust  only ;  and  that  notwithstanding 
the  appointment  was  in  this  case  inaccurately  ex- 
pressed, and  in  an  informal  manner,  yet  it  should 
amount  to  a  grant  of  the  2000/.  to  By  and  if  so,  then 
that  B  was  intitled  to  have  the  whole  use  and  benefit 
of  the  money  during  the  marriage ;  that  the  case  fell 
exactly  within  the  reason  oihady  Cwentrjf^  (A),  where 
a  tenant  for  life,  with  a  power  to  make  a  jointure, 
covenanted  for  a  valuable  consideration  to  execute  his 
power,  the  Court  would  supply  a  defective  or  a  non- 
execution  of  the  power  against  the  remainder-man. 

It  clearly  appears  that  the  last  case  was  decided  in 
favour  of  the  husband,  upon  the  principle  of  his  being 
a  purchaser.  It  therefore  by  no  means  authorises  the 
general  proposition,  that  a  husband  is  intitled  to  the 


(/i)  2  Atk.  413.    Ed.  by  ^ndcn.  (6)  2  P.  WiU.  222. 


»  Separate  [Chap.  HO. 

same  equity  as  a  wife  or  child,  in  i^ard  to  having  de- 
fective   executions   of  powers   supplied   through   the 
medium  of  a  Court  of  Equity. 
Ue's  acta        4.  Since  the  wife  may  appoint  and  dispose  of  her 
"^"^     separate  property  as  njeme  sole,  so  she  may  give  it  to, 
r  separate    or  permit  her  husband  to  receive  it,  which  will  pre- 
r^^d  cl"^B  ^^  ^^^  ^^^  his  death  to  cfaaige  his  estate  with 
what  he  so  received.     This  was  acknowledged  by  Lord 
HardxBtcke  in  Pawlet  ▼.  Delaval(a),  in  which  case  he 
decided,  that  Lady  Paiviet  having,  during  the  joint 
lives  of  herself  and  husband*  permitted  him  to  call  in, 
manage  and  dispose  of  her  separate  estate  as  his  own, 
and  after  his  death  treated  by  acts  such  her  separate 
property,  as  assets  belonging  to  him,  discharged  the 
original  limitation  of  it  to  her  separate  use,  and  gave  it 
to  her  husband. 

In  Simth  V.  Came^rd^b),  the  Court  dechued,  that 
if  the  wife  permitted  her  husband  to  receive  the  rents 
of  her  separate  estate,  he  was  not  afterwards  accountable 
to  her  for  them.  The  same  decision  was  pronounced 
in  Miiaes  v.  Busk  (c),  the  wife  having  expressly  em- 
powered her  husband  to  receive  the  rents  of  her 
separate  estate  during  her  life.  PamellT,  Hankey  (d), 
M  a  case  where  a  similar  decree  was  pronounced  upon 
her  permission  and  acquiescence  in  her  husband  receiv- 
ing the  produce  of  her  separate  property ;  and  in  Squire 
V.  Dean  (e)  the  husband  received  the  interest  of  bis 
wife's  separate  estate,  and  aj^lied  it  to  the  use  of  the 
family ;  her  assent  to  the  receipt  and  ^^Hcation  was 
presumed,  and  she  was  not  pomitted  to  claim  any  thing 
on  account  of  it  out  of  her  husband's  assets. 
4fe's  rights  But  if  no  such  consent  be  given,  nor  can  be  pre- 
d^'g'ertate  ""^^r  instances  of  which  have  been  produced  in  a 

rhUre- 

ipteof  her  

pante  pro. 
Tty. 

(a)  2  V«8.  sen.  663.        (6)  2  Vm.  jun.  6118.  7 1 6.        (c)  2  Ve». 
JOB.  488.  (*0  2  P.  Will  82.  (e)  4  Br*  C.  C.  326. 
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preceding  page(ii),  then  the  wife  will  be  intitled  to 
reimbursement  out  of  her  husband's  estate  for  the 
whole  of  what  he  receired  of  her  separate  property,  as 
io  Parker  v.  Brooke  (i).  Yet  in  an  instance  where 
she  was  supported  by  him,  and  insane,  and  be  received 
her  separate  estate,  for  which  his  own  property  was 
liable  to  answer  (because  his  wife>  so  circumstanced, 
could  neither  authorise  nor  consent  to  his  taking  her . 
separate  estate),  stiU,  in  condder^on  of  his  muntain- 
ing  her,  he  was  allowed  in  disehai^  a  proper  sum  for 
what  he  expended  in  her  support.  The  instance  alluded 
to  occurred  in  the  Attorney-General  ^.  Pamtiier(c). 

It  cannot  escape  the  observation  of  the  reader  that 
the  principle  which  pervades  the  cases  upon  the  subject 
is  this  J  either  exprest  gift  by  the  wife  to  her  husband. 
Of  an  implied  gift  to  him  (when  it  can  be  raised),  of 
ber  separate  estate,  resulting  from  cohabitation  and 
her  acquiescence. 

Upon  this  presumption  it  is,  that  if  the  wife  with- 
out intermediate  claim  suffer  her  husband  to  receive  the 
annual  income  of  her  separate  estate,  a  Court  of  Equity 
will  permit  her,  survivii^  him,  to  charge  his  assets  in 
account  with  no  more  than  the  amount  of  one  year's 
arrears,  or  for  one  year  oi  his  receipts  preceding  his 
death,  according  to  some  cases,  and  not  even  with  one 
year's  receipts  or  arrears  according  to  others. 

If  notwithstanding  the  dicta  in  some  of  the  eases,  a 
distinction  may  be  considered  to  exist  between  property 
settled  to  the  wife's  separate  use  aliunde,  and  pin-money 
settled  upon  her  by  her  husband,  all  or  the  majority  of 
the  cases  may  probably  be  reconciled. 

Thus,  if  the  wife  expressly  or  impliedly  authorise  ^tibable 
her  husband  to  receive  the  interest  or  rents  of  her  ^^JJj^" 
general  separate  property  during  Ids  life,  this  being  a  mch  rights 

between  u- 

rears  of  pin. 

numey,  and 

(.)  Ate,  p.  133.        (4)  »  V«.  S8S,  M>a  i,^        W  3  Bro.  ^tjf'rf 
C.C.44I.    4In.C.C.«».  vife'iKp.. 
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gift,  there  can  be  no  reason  to  give  her  vaj  part  of 
them  which  accrued  during  his  life.  With  this  ^ree 
the  before  mentioned  cases  of  Smith  v.  Camelfitrdy 
Powell  V.  Hankey,  and  Sgmre  t.  Dean ;  and  also 
Whistler  v.  Newman  (a),  and  DaMac  ▼.  Dalbiac(b), 
after  stated.  But  when  the  property  settled  is  that  of 
the  husband  or  the  wife,  and  he  is  under  contract  to 
pay  to  her  annually  a  certain  sum  as  pin-money,  con- 
sidered to  be  for  her  personal  use,  and  a  provision  by 
him,  in  such  a  case  as  it  may  be  detrimental  to  her  to 
carry  implied  acquiescence  on  her  part  to  the  extent  of 
excluding  her  claim  to  this  provision  up  to  lier  hus- 
band's death,  it  does  not  seeem  unreasonable  that  she 
should  be  allowed  one  year's  arrears  previous  to  that 
period,  and  so  the  Court  has  considered  in  the  cases  re- 
ferred to  below  (c). 
'  *f  5.  As  the  gift  or  acquiescence  of  the  wife  will  intitle 

in  Court  ber  husband  to  her  separate  estate,  so  will  her  consent, 
^       given  and  recorded  in  a  Court  of  Equity,  have  the  same 
tparau    effect  (subject  to  the  distinctions  after  mentioned), 
^        whether  such  property  be  in  the  immediate  possession 
at.        or  power  01  trustees,  or  in  remainder  or  reversion  {d}. 
The  taking  of  the  wife's  consent  to  the  passing  of 
her  personal  estate,  not  settled  to  her  separate  use,  has 
been  mentioned  in  a  prior  part  of  this  work  (e) ;  what 
remains  to  be  said  upon  the  subject  of  her  assent  ap- 
plies to  personal  property  which  she  is  possessed  of  or 
intitled  to  for  her  separate  use,  over  which  she  has  the 
jus  dispoiiendi  generally  (J' )  as  &Jeme  sole,  or  a  special 
power  to  appoint  (g). 


(a)  4  Vea.  146.  (A)  16  Ves.  126.  (c)  Townahend  t. 

Windhun,  2  Ves.  sea.  7-  Peacock  r.  Moak,  2  Vm.  kh.  190. 
Offley  V.  Offley,  Pre.  Ch.  2G.  See  1 1  Ve».  225,  and  2  Madd.  286  n. 
(J)  Sturgia  V.  Corp,  13  Ves.  190,  rtated  «iiprff,  p.  184.  («)  Vol. 
1.  p.  246.  '         (/)  See  supra,  p.  182. 

(g)  The  wife's  ezamination  and  ocnuent  in  Coort,  is  howerer  en- 
tirely unnecessary  with  reference  to  separate  property.   See  13  Ves. 
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The  prinqiple  upon  which  the  Court  acts  in  these 
instances  is  this,  that  the  wife,  being  considered  9,  feme 
sole  as  to  the  property,  and  having  an  absolute  interest 
in  it  either  in  the  whole  or  in  part,  may  dispose  of  it  as 
she  pleases.  Hence  it  follows  that  her  appointment, 
when  one  is  required,  can  only  be  dispensed  with  (as  it 
has  been  observed  (</)  )  when  she  takes  such  an  absolute 
interest  as  before  mentioned.  If  therefore  she  be  pos- 
sessed of  an  interest  for  lift  to  her  separate  use,  with  a 
power  of  appointing  the  capital  by  deed  or  will,  the 
Court  will  not,  in  the  absence  of  appointment,  order 
the  property  to  be  transferred  either  to  herself  or  to 
her  husband  upon  the  authority  of  her  consent  (6). 
And  although  the  limitation  in  default  of  appointment 
be  to  her,  her  executors  or  administrators^  it  will  make 
no  alteration  in  favour  of  the  application,  because  such 
limitation  does  not  vest  in  the  wife  the  absolute  interest 


192.  3  Madd.  385.  Hence,  in  Sturgis  v.  Corp,  the  decree  was 
made  withont  the  wife's  consent  being  taken,  referring  it  to  the 
Master  to  settle  an  assignment.  Reg.  Lib.  B.  1806,  fo.  108.  And 
an  assignment  or  appointment  bj  the  wife  is  the  r^ular  mode  of 
passing  her  separate  property :  her  consent  in  Court  can  be  of  no 
use,  ^oepting  that  it  may  sometimes  save  the  expense  of  a  deed: 
and  the  Court  has  Uierefore  latterly,  in  some  instances,  declined 
taking  the  consent. 

It  is  in  general  said,  that  the  wife's  consent  is  only  required  for 
the  purpose  of  waiving  her  equitable  right  to  a  provision  out  of  her 
choses  in  action,  not  settled  to  her  separate  use.  See  13  Ves.  192^ 
3  Madd.  385.  But  her  consent  in  Court  has  sometimes  fei  further 
effect,  as  in  cases  where  it  has  been  taken  for  the  purpose  of  declar- 
ing her  election.  Where  money  is  given  on  trust  to  be  laid  out  in 
purchasing  land,  to  be  conveyed  to  a  feme  covert^  she  may,  on  an 
examination  in  Court,  or  before  commissioners,  elect  to  take  it  as 
money.  Pearson  v.  Brereton,  3  Atk.  71>  Binfbrd  v.  Bawden, 
1  Ves.  jun.  512.  If  the  land,  when  purchased,  is  to  be  settled  upon 
her  in  tail,  her  election  is  made  by  a  like  examination,  upon  a  peti- 
tion under  the  statute,  39  Sc  40  Geo.  3.  chap.  56. 

(a)  Supra,  p.  200.  (^)  Svpra,  p.  206.     See  Anderson  v. 

Dawson,  15  Ves.  532. 
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in  the  fund,  as  it  has  been  shown  (a).  For  the  like 
reason,  when  the  life  interest  of  the  wife  to  her  seponte 
Qse  is  so  given  as  to  restrict  her  power  of  disposition  to 
the  dividends  to  accrue  mjuluro  (which  it  is  conoeired 
can  be  only  done  by  express  declaration  that  she  iihall 
not  dispose  of  them  by  anticipation  (b),  or  by  special 
trust  as  to  application  when  the  provision  ia  by  the 
husband  for  his  wife  on  separation,  as  in  Hgde  v. 
Price  (c),  )  the  Court  will  not  act  upon  her  consent  to 
pois^  surrender,  or  charge  such  her  interest. 

Bat  when  the  wife  takes  an  absolute  interest  in  the 
funds  qualified  only  during  the  coverture,  on  account 
of  her  condition  as  a  married  woman  (instances  of 
which  have  been  before  produced  (d)  ),  then  it  is  pre- 
sumed, that  since  she  has  in  such  cases  complete  do- 
minion  over  the  property,  as  if  she  were  a  single  womani 
without  regard  to  such  qualifications,  the  Court  would 
order  it  either  to  be  paid  or  transferred  to  herself  or  to 
her  husband  with  her  consent,  without  regarding  the 
circumstance  of  no  appointment  having  been  made, 
although  one  of  such  qualifications  gave  her  a  power  to 
make  one.  because  the  absolute  interest  having  been 
given  to  her  as  a  feme  sole,  she  in  that  character  ii 
enabled  to  dispose  of  the  innds  independently  of  f^ 
special  power. 

Upon  the  same  principle,  if  the  wife  he  intitled  to 
the  interest  of  the  fund  for  life  to  her.  separate  ase 
mth  a  prescribed  power  to  dispose  of  it,  and  upon  ber 
deadi  the  capital  is  given  to  her  husband ;  in  nich 
case,  if  they  file  a  bill  in  Chancery  praying  that  the 
principal  may  be  immediately  paid  to  her  husband,  and 
she  consent  to  part  with  her  life  estate,  the  Court  wi" 
order  the  fund  to  be  paid  or  transferred  to  him. 


(fl)  ABte,paBfi9U.  (A)  Thton 

imjra.  (c)  3  Ve*.  437,  and  cMisidered,  in/m.  {^  ^^ 
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Thus,  in  Chesslyn  v.  Smith  (a).  A,  by  deed,  reciting  Inatance  of 
that  he  was  desirous  of  making  a  provision  for  B,  his  J.    J'?^* 
wife,  during  her  life,  directed  the  trustees  named  in  it  ordered  to 
to  invest  500/.  in  three  per  cent,  consols,  in  trust  to  ^  ^/"-.l, 
pay  the  interest  during  A's  life,  in  such  manner  as  B  wife's  con- 
should  appoint  by  any  note  or  writing  under  her  hand,  b^** 
and  notwithstanding  her  then  marriage ;  but  in  default 
of  such  direction  to  pay  the  same  into  her  hands  for  her 
sole  and  separate  use ;  and  afler  her  death,  if  A  sur- 
vived her,  upon  trust  for  him,  his  executors  and  ad- 
ministrators ;  but  if  he  died  before  her,  then  to  pay  the 
principal  according  to  his  appointment,  and  if  he  made 
none,  then  upon  trust  for  himself,  his  executors.  Sec. 
The  5001.  were  invested  by  the  trustees,  against  whom 
A  and  B  filed  a  bill,  praying  a  transfer  to  A  for  his  own 
use  and  benefit,  upon  his  giving  to  the  trustees  his  per- 
sonal security.    B  consented,  and  Sir  William  Grant  , 
decreed  according  to  the  prayer  of  the  bill. 

The  reader  will  have  observed  that  there  is  a  par- 
ticularit);  in  the  last  trust ;  it  is  not  limited,  in  ihejirst 
place,  to  the  wife's  separate  u^e  for  lifci  but  it  orders 
the  interest  to  be  applied  as  she  shall  direct  by  note  or 
XDriting  under  her  hand,  and  in  default  of  such  direc- 
tion, then  upon  trust  to  pay  it  into  her  own  hands,  &c. 
But  all  this  amounts  to  no  more  than  a  trust  for  the 
wife's  separate  use  for  life ;  and  she  having,  as  incident 
to  such  an  estate,  a  power  of  disposing  of  it  ad  libitum, 
such  power  superseded  the  particular  mode  prescribed, 
so  that  the  Court  must  have  considered  a  compliance 
with  it  in  specie  unnecessary,  and  therefore  no  impedi- 
ment to  the  relief  which  was  prayed. 

The  like  principle,  which  authorizes  the  Court  to 
dispense  with  the  wife's  appointment,  and  to  order. 


(tf)  8  Vet.  183.  To  the  eame  effect  Ke  Clarke  ▼.  Fistor,  cited 
3  Bio.  C.  C.  568,  and  elated  infia,  p.  231,  and  QnllAn  v.  Trimbey, 
2  Jac.  aiidWaUE.45I,n. 
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with  her  consent,  a  transfer  of  her  separate  estate  to 
her  husband,  will  induce  it,  on  the  authority  of  the 
same  consent,  to  order  the  funds  to  be  applied  in  pay- 
ment of  his  debts. 
lien  upon        Thus,  in  Mien  v.'  Papworth^a),  Lord  Hardwicke 
isband  and  held,  that  if  a  married  woman,  having  power  to  receive 
ifc,  and  her  the  profits  of  an  estate  to  her  separate  use,  and  to 
^rt^'^U^    appoint  them  as  she  pleased,  Sled  a  bill  jointl;r  ^i*^^ 
'der  her  se-  her  husband  for  an  account,  and  submitted  that  the 
*h!*aSiS  profits  should  be  applied  in  payment  of  his  debts,  and 
I  pBj  bis      for  which  a  decree  was  pronounced,  such  a  bill,  to 
'    •  which  she  was  made  a  party  without  collusion,  was  as 

much  an  execution  of  her  power,  as  an  actual  appoint- 
ment would  have  been,  and  the  profits  would  be  bound 
by  the  decree. 

Lord  Hardwicke  must  be  understood  to  have  applied 
the  expressions,  that  a  decree  upon  the  wife's  con- 
sent (&)  in  a  suit  in  which  she  and  her  husband  were 
plaintifi^,  was  equivalent  to  an  actual  appointment  by 
her,  to  a  case  where  a  married  woman  had  such  an  in- 
terest in  the  property  to  her  separate  use  as  she  could 
dispose  of  independently  of  any  special  power ;  for  in 
such  an  instance  her  consent  alone  is  sufficient  to  pass 
her  separate  interest,  and  such  consent  being  ^ven  and 


(a)   1  Vea.  sen.  163. 

(£)  It  does  not  appear  that  the  wiie  consented  to  the  decree. 
See  Btdt's  Sapplement,  p.  88,  where  the  subatsnce  of  the  pleadings 
is  stated  &om  the  R^lstrar's  Book,  bat  it  is  difficult  to  collect  fixMi 
them  what  was  the  point  decided.  The  opinion  attributed  to  Iiord 
Hardwicke  that  the  bill  might  operate  as  an  appoinCment,'  is  (to  say 
the  least)  very  questionable,  a  bill  filed  by  a  husband  and  wife 
jointly  being  in  eflvct  the  bill  of  the  former.  See  2  Ves.  sen.  452. 
666.  1  Sim.  and  Stu.  186.  And  though  a  power  has  been  held  to 
be  exeented  by  a  declaration  contained  in  an  answer  in  Chancery, 
(Carter  v.  Carter,  Mose,  369)  it  does  not  follow  that  the  same  effect 
is  to  be  ascribed  to  the  contents  of  a  biU,  which  may  be  altered  by 
amendment.  In  this  case  a  decree  had  been  pronounced,  and  there- 
fore it  did  not  rest  upon  the  bill  alone. 
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confirmed  by  decree,  these  two  acts,  his  Lordship  said, 
were  equivalent  to  an  actual  appointment;  such  was 
the  case  of  AUen  v.  Pajworth.  The  wife  took  an 
estate  for  life  to  her  separate  use  in  the  profits  of  lands, 
the  law  enabled  her  to  dispose  of  them  as  a  feme  sole, 
she  might  therefore  consent  to  part  with  them  to  the 
creditors  of  her  husband  (a).  But  when  the  wife  takes 
no  interest  in  lihe  capital,  but  a  power  only  to  dispose 
of  it,  in  such  case  (as  it  before  appears  [b) ),  nothing 
less  than  an  actual  ^pointment  will  be  sufficient,  and 
the  Court  will  not  act  upon  a  bill  Bled  by  her  and  her 
husband  without  a  previous  appointment,  because  such 
a  bill  is  considered  as  that  of  her  husband  only  (c), 
and  therefore  incapable  of  amounting  to  the  express 
and  deliberate  appointment  of  his  wife  (d). 


(a)  Cbesslyn  v.  Smith,  supra,  p.  235.  (b)  Jnte,  p.  206. 

(c)  2  Ves.  aen.  666.  {d)  »  Ves.  177.    And  see  vol.  i.  p.  252, 

etaeq. 
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CHAPTER  XXI. 

RESTRAINT  OF  WIPES  DISPOSING  POWER  BY  AN- 
TICIPATION; AND  THE  RIGHTS  OF  HER  CRE- 
DITORS UPON  HER  SEPARATE  ESTATE. 

Having  shown  that  a  married  woman  may  dispose 
as  a  feme  sole  of  personal  property  settled  to  her  sepa- 
rate use,  whether  it  be  in  possession  or  reversion,  it  is 
proposed  to  consider  in  this  chapter — 

I.  What  wiU  be  sr^fficient  to  restrain  the  power 
which  the  law  imparts  to  the  wife  to  dispose  hf 
anticipation  (^her  separate  estate  as  a  feme  sole. 

II.  The  rights  qf  her  general  creditors  upon  her 
separate  estate.^ 

III.  The  ejffhct  of  her  appointments  to  intitle  par- 
ticular creditors  to  a  satisfaction  of  their  dekands 
out  qfher  separate  estate,  ijicluding  sales  to  pur- 
chasers. 

IV.  When  she  is  intitled  to  be  relieved  against  such 
her  contracts. 

V.  Js  to  her  separate  character  in  equity  in  regard 
to  proceedings  by  or  against  her. 

I.  In  preceding  parts  of  this  treatise  have  been 
noticed  seme  of  the  alterations  which  have  been  made 
in  modem  times  in  the  wholesome  rule  of  the  common 
law }  according  to  which  rule  a  married  woman  was 
disabled  from  disposing  of  either  real  or  personal  estate 
during  the  marriage,  with  the  exception  of  the  former 
by  6ne,  and  of  the  latter  with  the  privity  and  concur- 
rence of  her  husband.  But  now  the  doctrine  of  the 
wife's  disposing  power  as  a  feme  sole  forms,  in  a  Court 
of  Equity,  one  of  its  most  extended  and  comphcated 
systems. 
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It  having  been  once  established  that  a  married  woman 
might  lose  that  character,  and  act  at  law  by  circuity 
through  the  intervention  of  trustees  as  a  single  woman, 
in  regard  to  real  or  personal  estate  settled  to  her  sepa- 
rate use  and  disposition,  a  Court  of  Equity,  disengaged 
from  legal  forms,  went  further,  and  held  that  it  would 
supply  the  omission  of  trustees,  and  raise  a  trust  upon 
the  apparent  intention,  so  that  whether  there  be  trus- 
tees or  no  trustees  appointed,  a  married  woman  is  now 
competent  at  law  or  in  equity  (although  contrary  to 
the  rules  and  principles  of  the  general  common  law)  to 
take  and  dispose  of  property  limited  to  her  separate  use 
as  a  feme  sole.  The  application  of  this  doctrine  to  the 
various  modifications  of  the  rules  of  property  has  not 
only  been  the  occasion  of  great  expense  and  much  liti- 
gation, but  also  of  considerable  pei^lexity  and  embarrass- 
ment, since  many  of  those  rules  were  found  to  be  in- 
consistent with  the  subsisting  relation  between  man 
and  wife.  These  perplexities  and  difficulties  were  so 
severely  felt,  that  the  Judges,  in  the  great  case  of  Mar- 
sfiaiv,  Rutton  (a),  restored  the  common  law  to  a  certain 
extent.  R^viously  to  that  case.  Courts  of  Uw  were 
rapidly  advancing  towards  the  establishment  of  the 
general  proposition,  that  all  the  disabilities  of  the  wife 
during  the  marriage,  which  the  common  law  created 
for  the  wisest  reasons,  were  completely  merged  in  the 
new  principle,  that  a  wife  was  to  be  considered  as  a 
feme  sole  in  regard  to  her  separate  property,  for  it  was 
determined  that  she  might  contract  so  as  to  bind  her 
person,  might  sue  and  be  impleaded  as  a  single  woman, 
and  might  be  taken  in  execution,  kc.  But  the  case 
referred  to  swept  away  all  such  consequences  drawn 
from  the  above  principle.  The  principle,  however,  A«  to  re- 
still  remains,  and  the  consequences  to  be  deduced  from  J^-^^geae- 
it  in  equity,  in  regard  to  the  restraint  of  the  wife's  rsl  power  u 

dispose  of 
: herMparatc 

estate  by  m 
{<,)  8  Tern  Rep.  5  43.  ticipaU<tn. 
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general  power  of  totsll?  disposing  of  her  separate  estate, 
will  be  one  of  the  subjects  considered  in  this  chapter. 
It  must  be  noticed  that  much  diversity  of  opinion  pre- 
vailed in  this  matter;  some  persons  contending  that 
the  wife's  general  power  of  alienation  over  her  separate 
property  might  be  restricted  by  the  settlor's  intention, 
inferred  from  the  language  of  the  instrumeni;,  whilst 
others  insisted  that  nothing  less  than  an  express  de- 
claration  that  the  wife  should  not  have  such  a  general 
power  would  have  that  effect.    The  latter  opinion  has 
been  confirmed  by  modem  authorities,  as  will  be  shown 
before  we  proceed  to  consider  what  has  been  deter- 
mined to  be  insufficient  to  restrain  such  general  power, 
press  de-    Whether  this  restraint  could  be  effected  even  by  express 
^wife       negative  words  appears  to  have  been  originally  doubted^ 
>nld  not      upon  the  ground  of  its  being  repugnant  to  the  interest 
^°^y      which  the  wife  took  in  the  property,  but  in  Miss 
ber  sepa-    Watsoni  settlement,  m  which  Lord  Thurlow  was  a 
e  estate      trustee,  the  words,  "  and  not  by  anticipation,"  were 

jessary  to  *  i.  ' 

irive  her    hy  his  advice  inserted,  and  Lord  Alvanley  thought  the 
^■>*^  clause  to  be  a  good  one,  and  it  has  been  so  considered 

ever  since ;  and  last  of  all  by  Lord  Eldon,  in  the  case 
of  Jackson  v.  Hobhouse  (a). 

In  that  case  6000/.  were  vested  in  trustees  to  permit 
the  wife  to  receive  the  interest  for  life  to  her  separate 
use,  &c.  with  a  proviso  against  her  assigning  or  other- 
wise disposing  of  such  interest  in  any  mode  of  anticipa- 
'  tion.    The  husband  and  wife  assigned  the  interest  to 

secure  an  annuity  to  B,  in  which  C  joined  as  a  surety. 
C,  having  been  obliged  to  pay  some  arrears  of  the 
annuity,  filed  a  bill  against  the  trustees  for  reimburse- 
ment out  of  the  wife's  separate  interest,  and  for  the 
application  of  the  residue  in  paying  Cs  annuity  in 
future,  and  for  an  injunction  to  restrain  the  trustees 
from  disposing  of  the  6000/.  and  interest.     This  in- 


(a)  -i  Merir.  4>8a. 
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junction  having  been  obtained,  Lord  Eldon,  upon  a 
motion  to  dissolve  it,  said  it  was  too  late  to  contend 
against  the  validity  of  a  clause  in  restraint  of  anticipa- 
tion, and  he  dissolved  the  injunction.  His  Lordship 
also  expressed  an  opinion  that  if  the  wife  had  been 
guilty  of  fraud  by  concealing  the  clause  x)f  restraint, 
the  circumstance  could  not  have  improved  the  situation 
of  the  surety  in  enabling  the  wife  to  dispose  of  her 
separate  interest  contrary  to  the  express  declaration  of 
the  settlor. 

The  doubt  which  at  first  prevailed  as  to  the  validity 
of  express  declaration  that  the  wife  should  not  dispose 
of  her  separate  interest  by  anticipation,  affords  strong 
evidence  that  nothing  less  will  have  that  effect.  And 
it  has  been  frequently  determined,  that  where  the  in- 
terest has  been  directed  to  be  paid  from  time  to  time 
into  the  proper  hands  of  the  wife,  such  direction  was 
insufficient  to  prevent  her  having  an  absolute  disposing 
power  over  the  income,  before  the  arrival  of  the  periods 
for  her  own  proper  receipts  of  it.  In  Parkes  v.  White  («), 
Lord  Eldon  considered  it  to  be  settled  by  the  autho- 
rities, that  all  the  words  usually  found  in  limitations  to 
the  separate  uses  of  married  women,  as  to  pay  the  in- 
terest or  rents  into  theit^  own  hands^  and  Jrovi  time  to 
time^  &c.  amounted  to  no  more  than  gifts  to  their  sepa- 
rate uses,  leaving  them  at  full  liberty  to  dispose  of  the 
income  as  they  pleased. 

The  insufficiency  of  a  direction  to  pay  the  interest 
or  rents  from  time  to  time  to  or  into  the  hands  of  the 
wife,  to  restrain  her  power  of  disposition  by  anticipation, 
will  j^pear  from  the  case  next  stated,  and  also  from 
others  which  will  be  referred  to. 

In  Clarke  v.  Pistor  (b\  decided  at  the  Rolls  in  the 
year  1778,  the  trust  was  "  to  pay  the  dividends  of 
2000/.  bank  stock  to  such  persons,  &c.  and  in  such 


Direction  to  ' 
pay  the  in- 
terest 
limited  to 
wife*8  sepa- 
rate use  for 
life  *  from 
time  to  time' 
to  fier  or 
*  into  her 
proper 
hands'  will 
not  prevent 
alienation. 


{a)  1 1  Ves.  222. 


{h)  Stoted  3  Bro.  C.  C.  568. 
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manner  and  form  as  the  Tvife  should  from  time  to  time 
during  her  life,  notwithstanding  her  coverture,  by  any 
note  or  writing  under  her  hand  appoint,  and  in  default 
of  appointment,  into  her  proper  hands  for  her  separate 
use,"  &c.  and  after  her  death  to  transfer  the  capital  to 
her  husband.  Upon  the  bill  of  the  husband  and  wife 
against  the  trustees,  she  having  made  no  appointment, 
the  Court,  with  her  consent,  ordered  a  transfer  of  the 
fund. 

The  last  case  is  an  instance  of  the  words  **  irom  time 
to  time"  not  having  the  effect  of  restraining  the  wife's 
power  of  disposing  of  her  estate  limited  to  her  separate 
use  in  the  case  of  a  vobrntary  gift  made  by  her,  but 
several  of  the  decisions  arose  upon  questions  between 
her  and  her  creditors,  which  will  be  afterwards  de- 
tailed. These  cases  uniformly  support  her  absolute 
right  of  alienation,  notwithstanding  the  occurrence  of 
the  words  "  from  time  to  time"  in  the  direction  of 
payment  of  the  interest  to  her.  The  cases  are  Pybwt 
V.  Smith  (a),  Witts  v.  Dawk'm»(b\  -and  Brvwn  v. 
Like  (c). 

It  was  before  observed,  that  express  declaration  that 
the  wife  should  not  dispose  of  her  separate  income, 
was  presumed  to  be  necessaiy  in  order  to  tdtcaway  her 
general  power  of  alienation  over  it,  and  which  propo- 
sition, it  is  submitted,  has  been  proved  by  the  avtho- 
rities  stated  in  this  section.  There  is,  indeed,  a  case  of 
Hova/  V.  Blakeman  (d),  which  imports  a  contrary  doc- 
trine, and  that  mere  inference  of  an  intention  will  be 
sufficient  to  restrain  the  wife's  power  of  disposition  in- 
cident to  her  separate  estate.  It  therefore  requires 
particular  attention. 

The  question  in  that  case  arose  upon  a  petition,  and 


(a)  1  Ves.  Jan.  189.      3  Bro,  C.  C.  340,  8.  C.  stated  injra. 
(«)  12  Ves.  501,  Btated  infra.  (c)  14  Vch.  302,.stalcd  infiv. 

(d)  Stated  9  Ves.  524. 


Sect.  1.] 


Property. 


933 


for  that  reason  may  not  have  been  so  fully  considered^ 
as  if  it  had  been  discussed  upon  a  bill.  The  trust  was^ 
'*  to  pay  the  rents  and  profits,  dividends  and  interest, 
to  arise  from  the  fourth  part  of  a  residue,  in  equal  divi- 
sions, into  the  proper  hands  of  the  testator's  two  sisters 
for  their  lives  to  their  separate  uses.'*  Sir  JVilUam 
Grant  thought  that  this  amounted  to  a  personal  be- 
quest to  them,  to  be  paid  into  their  respective  proper 
handSf  and  without  a  power  of  disposition,  and  that  an 
absolute  property  was  not  intended  to  be  given  to  them 
so  as  to  impart  such  a  power  of  disposition. 

The  observations  upon  the  last  case  are  these ;  that 
the  limitation  was  sufficient  to  vest  separate  estates  in 
the  sisters  to  which  the  law,  without  r^ard  to  any  in- 
tention of  the  settlor,  annexed  the  jus  disponendi. 
There  is  nothing  particular  in  the  trust,  it  even  wants 
the  words  '^  from  time  to  time,"  and  merely  directs 
payment  of  the  rents,  &c.  into  the  proper  hands  of  the 
sisters.  Such  also  were  the  trusts  in  Clarke  v.  Pistor^ 
Witts  V.  DawkinSf  and  Brorcn  v.  Like ;  yet  in  those 
cases  it  was  held  that  such  a  direction  did  not  deprive 
the  married  women  of  their  equitable  rights  of  dis- 
position. In  truth  the  direction  of  payment  into  the 
hands  of  married  women  for  their  separate  uses  is  the 
old  method  of  making  such  a  settlement,  and  to  use 
Lord  Eldon's  language  in  Parkes  v.  White  (a),  "  these 
words  are  only  an  unfolding  of  all  that  is  meant  in  a 
^ft  to  die  separate  use "  of  the  wife.  And  with  re- 
spect to  the  settlor's  intention,  it  has  been  before  ob- 
served that  mere  iitference  of  it  is  insufficient  to  take 
away  the  general  power  of  married  women  to  dispose 
of  their  separate  property,  but  that  express  declaration 
to  that  effect  is  required.  That  such  is  the  rule  was 
admitted  by  Lord  Eldon  in  the  above  case  of  Jackson 
V.  Hobhouse,  although  its  effect  might  be  "  to  defeat 


(«)  1 1  Ves.  222. 


Separate  [Ch^.  21. 

the  iotoitioD  with  vhich  the  power  was  given."  Con- 
sidering, then,  this  case  to  be  in  opposition  to  those 
preceding  authorities,  and  eren  to  the  subsequent  opi- 
nions oiSir  WiUiatn  Grants  inferred  from  his  decisions 
in  the  more  modem  cases  of  Witts  v.  Dawkiru,  Brovm 
V.  Like,  and  in  Sturgts  v.  Corp  (a),  it  is  presumed  that 
Hoveif  V.  Blakeman  is  a  case  which  would  have  been 
differently  decided  had  the  question  come  before  the 
same  Judge  with  more  solemnity. 

[In  a  late  case(i)  the  trust  was  for  the  sole  and 
separate  useof  the  wife  for  life,  so  as  not  to  be  subject 
to  the  debts,  control,  or  engagement,  of  her  husband ; 
the  trustees  were  to  pay  the  dividends,  interest,  and 
annual  produce  into  the  hands  of  the  wife,  and  not 
otherwise,  and  the  receipts  of  the  wife  alone  for  what 
should  be  actually  paid  into  her  own  proper  hands  to 
be  sufficient  dischai^es.  It  was  decided  that  these  ex- 
pressions did  not  restrun  her  from  disposing  of  her  life 
interest. 

It  is  to  be  observed,  that  clauses  restraining  anticipa- 
tion will  only  operate  during  coverture.  Thus  in  a 
case  (c)  where  personal  estate  was  settled  to  the  separate 
use  of  the  wife  for  her  life,  so  that  she  should  not  an- 
ticipate it,  with  remainder  as  she  should  appoint  by 
will,  and  in  default  of  appointment  to  her  daughter,  it 
was  held  that  on  the  death  of  her  husband  she  was  en- 
titled, with  the  concurrence  of  the  daughter,  to  call  for 
a  transfer  of  the  principal.  The  Master  of  the  RoUs 
referred  to  Brandon  v.  Robinscn(d),  as  establisluDg 
that  the  right  of  alienation  is  a  necessary  incident  oi 
property.  He  observed  that  the  power  of  a  feme  covert 
over  separate  estate,  being  a  creiriiure  of  equity,  equity 
might  modify  that  power :  but  this  reason  only  ^plied 


(a)  Supra,  p.  \M.  {b)  Acton  t.  White,  1  Sim.  and  Sta. 

429.  (c)  Barton  v.  Briscoe,  RoUs,  I2tli  Aug.  18:^2.         (rf)  18 

Ves.  A2'}.     I  KoDc,  197. 
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during  coT«-ture:  when  the  married  woman  became 
discovert  she  had  the  same  power  over  her  property  as 
other  persons.  The  attempt  to  impose  upon  the  power 
of  alienation  a  fetter  unknown  to  the  common  law  of 
Enghind  might  be  permitted  to  the  extent  to  which 
that  power  was  created  by  equity,  but  not  further.] 

Such  being  the  wife's  power  over  her  separate  estate 
as  a  feme  sole,  and  having  before  considered  her  au- 
thority to  dispose  of  it  without  valuable  consideration, 
we  shall  now  proceed  to  examine, 

II.  The  rights  of  the  wife's  general  creditors  upon 
her  separate  property. 

In  order  to  form  a  judgment  upon  these  rights  it  Wife's  ^ 
is  necessary  to  call  to  recollection  the  disabilities  to  ^■='^>'' 
which  the  wife  is  subject  at  law  during  the  marriage,  claims  np 
It  has  been  observed  (a)  that  by  the  common  law,  re-  ''^?f^ 
stored  by  the  case  of  Marshal  v.  Button  (b),  a  mar-  iwr  life. 
ried  woman  was  not  allowed,  except  in  special  cases,  SwwSfc. 
to  contract  as  a  feme  sole,  nor  as  such  to  sue  or  be  sued. 
Tliat  being  the  l^al  rule,  the  wife  cannot  at  law  bind 
herself  by  any  contract  in  regard  to  her  separate  pro- 
perty.    In  conformity  with  this  doctrine  of  the  wife's 
disability,  Courts  of  Equity  hold  that  her  general  per- 
sonal engagements  will  not  af&ct  her  separate  property. 
So  &r  these  Courts  act  in  analogy  to  the  common  law ; 
and  the  rule  of  equity  is,  that  a  married  woman  cannot 
by  her  general  personal  contracts  bind  her  separate 
estate  (c).     To  this  extent  Courts  of  Law  and  Equity 
act  in  concert.  If,  therefore,  the  wife  contract  debts  ge- 
nerally, without  doing  any  act  indicating  an  intention 
specifically  to  chaise  her  separate  estate  with  the  payment 
of  them,  a  Court  of  Equity  wilt  entertain  no  jurisdiction 
for  an  application  of  such  estate  in  the  hands  of  her 
trustees  to  such  purposes  during  her  life.    Tliis  was  so 


(a)  Supra,  p.  118.  (fi)  8  Term.  Rep.  547.  (c)  2  Dick. 

562. 
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decided  by  Lord  Rosslyn  in  the  case  of  The  Duke  of 
Bolton  V.  fVilUams  (a). 

In  that  case  the  wife  granted  annuities  for  value  out 
of  a  rentcharge,  being  her  separate  estate.  Theae 
grants  were  void  from  defects  in  the  memorials,  but 
the  annuities  were  nevertheless  claimed  by  the  annui- 
tants and  resisted  by  the  wife.  The  owner  of  the  land 
charged  with  the  rent,  not  knowing  to  whom  to  pay  it, 
filed  a  bill  of  interpleader ;  and  one  point  insisted  upon 
by  the  annuitants  was,  that  if  the  grants  were  defeated 
by  such  omission  as  before  stated,  still  they  were  in- 
titled  to  be  repaid  their  purchase  moneys,  with  interest, 
out  of  the  wife's  separate  estate.  But  it  was  determined 
against  such  title,  because  the  specific  charges  having 
failed,  the  annuitants  became  general  creditors  only  of 
the  wife  for  the  purchase  money  paid  to  her ;  and  then, 
upon  the  principle  that  there  was  no  equity  for  her 
general  creditors  upon  which  they  could  maintun  a 
suit  to  enforce  an  appropriation  of  her  separate  pro- 
perty in  the  hands  of  her  trustees  for  payment  of  their 
demands,  the  Court  made  such  determination  as  above 
against  the  claims  of  the  annuitants. 

The  remarks  of  Lord  Eldon  upon  this ,  case  are 
these,  "  that  it  decided,  in  the  most  direct  terms,  that 
whei¥  a  married  woman,  having  separate  property,  has 
sold  an  annuity  charged  upon  it,  and  the  grantee  has 
not  taken  care  to  make  the  charge  available  (for  it  was 
his  business  to  do  so),  the  person,  whose  grant  as  such 
fails,  would  not  have  an  equity  specifically  to  afiect  the 
fund -clothed  with  a  trust  for  the  separate  use  of  the 
married  woman  with  the  consideration;  that  Lord 
Rosslyn  considered  the  case  in  two  points  of  view,  at 
law  and  in  equity,  and  said,  if  the  annuitants  had  an 
action,  there  was  no  occasion  for  equity  to  interfere ; 


(o)  2  Ves-jan.  138. 
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that  if  they  had  no  action,  there  was  no  ground  upon 
which  a  Court  of  Equity  could  interfere  (a)." 

The  last  case  was  acted  upon  by  Lord  Eldon,  in 
that  of  Jones  v.  Harris  (Ji),  from  which  the  above 
extract  is  taken. 

It  appeared  that  A  was  intitled  to  the  rents  of  real 
estates  to  her  separate  use ;  out  of  which  she  granted 
an  annuity  to  B,  but  the  grant  was  void  from  the  in- 
siifBciency  of  the  memorial.  Upon  the  bill  of  B  for 
payment  of  the  annuity  out  of  the  rents,  the  wife's 
separate  estate,  the  same  point  was  insisted  upon  as  in 
the  case  of  The  Duke  of  Bolton  v.  Williams^  viz.  that 
as  at  law  upon  an  implied  assumpsit  the  grantee  could 
recover  in  an  action  his  purchase  money,  carrying  the 
payments  upon  the  annuity  into  account,  so  in  equity 
A  being  disappointed  in  the  contract  for  the  annuity, 
was  intitled  to  be  considered  as  A*s  creditor,  and 
although  B  had  na  lien  npon  the  rents  by  virtue  of  the 
contract  itself,  still  A  having  separate  estate  was  to  be 
considered  in  equity  as  debtor  in  respect  of  it,  upon 
the  ground  of  the  implied  assumpsit,  and  that  the  Court 
would  consider  £,  if  to  be  r^arded  as  A's  general 
creditor,  intitled  to  have  the  demand,  due  by  virtue  of 
that  assumpsit  (implied  out  of  the  failure  of  the  con- 
tract),  made  good  out  of  the  rents  and  profits  of  A's 
separate  estate.  But  Lord  Eldon  dismissed  the  biU 
upon  the  principle  stated  in  the  case  of  The  Duke  of 
Bolton  V.  IVilUams,  and  observed  that  there  was  great 
difficulty  in  raising  the  implied  assumpsit  to  chai^  the 
separate  estate,  in  opposition  to  the  intention  of  both 
A  and  B,  and  to  the  authority  of  that  case.  B  (said 
his*  Lordship)  had  no  right  to  complain  that  the  Court 
did  not  interfere  upon  such  an  application,  merely  to 
remedy  negligence,  and  that  if  B  had  any  complaint 


<■)  9  Ves.  498.  (A)  Ibid,  p.  486.    See  also  3  Mad.  9t. 
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founded  ia  moral  justice,  it  was  entirely  B^s  o 
in  not  taking  care  to  obtain  a  perfect  security. 
Wucdons  These  two  eases  have  established  the  follow 
ut coses.  positions;  that  the  wife's  general  creditors 
claim  upon  her  separate  estate,  and  that  if  sh 
to  incumber  her  separate  property  for  money  I 
i  ticular  mode  of  conveyance,  as  by  the  grai 
annuity,  which  fails  for  want  of  a  proper  inro! 
the  memorial,  the  creditor  has  no  equity  to  : 
such  estate  upon  any  implication,  nor  upon  t 
ciple  that,  as  the  separate  and  disposable  estal 
wife,  it  is  liable  to  her  debts,  and  consequentl 
particular  demand ;  for  such  estate  is  not  liabl 
general  creditors  (one  of  which  is  the  annuitai 
present  instance)  and  to  escept  this  claim  t 
contrary  to  the  intention  of  the  parties  to  t 
action,  w;ho  only  meant  specifically  to  pledge  i 
tical  property,  and  not  to  make  the  wife  p 
answerable  in  respect  of  such  transaction. 

It  appears  from  an  anonymous  case  (a)  n( 
tioned,  that  the  proposition  that  the  wife's 
creditors  have  no  claim  upon  her  separate  ests 
be  confined  to  the  continuance  of  her  life ;  fb 
case  a  married  woman  having  separate  prope 
indebted  by  bond  and  simple  contract;  ai 
having  been  a  deficiency  of  assets  to  satisf] 
debts,  the  simple  contract  creditors  insisted  tl 
by  specialty  were  not  intitled  to  a  preference, 
the  distribution  should  he  pari  passu ;  and  Sir 
Grant  said,  that  the  circumstance  of  a  debt  cc 
by  a  married  woman  being  secured  by  bond, 
creditor  no  priority ;  and  that  the  bond,  co 
merely  as  a  bond,  being  void  (b),  the  consequ' 
that  all  the  debts  must  be  paid  equally. 

III.  In  the  beginning  of  the  last  sectio 


(n)  18  Ves.  2;">8.  (A)  S 
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noticed  that  Courts  of  Equity,  in  analogy  to  the  rule 
at  law,  determine  that  a  married  woman  cannot  bind 
herself  by  general  contracts ;  the  consequence  is,  that 
she  or  her  separate  property  are  not  afiected  by  them. 
Her  creditors  have  no  legal  remedy,  since  the  law 
exempts  her  person,  and  she  is  allowed  to  take  no  in- 
terest apart  from  her  husband ;  but  in  equity,  although 
she  be  permitted  to  possess  and  enjoy  separate  estate  as 
a  feme  sole,  yet  those  courts,  holding,  in  analogy  to  the 
legal  doctriue,  that  a  wife's  general  engagements  are 
not  binding,  refuse  to  entertain  jurisdiction  at  the 
instance  of  her  general  creditors,  to  sut^ect  her  se- 
parate property  in  the  hands  of  her  trustees,  to  their 
demands.  Courts  of  Equity,  however,  as  a  consequence 
of  the  principle  established  by  them,  that  a  married 
woman  may  take  and  enjoy  property  to  her  separate 
use,  enable  her  to  deal  with  it  as  a  feme  sole.  The 
right  of  disposition  is  an  incident  belonging  to  such 
interest  and  power;  they  therefore  pennit  her  to 
dien  (a)  or  incumber  her  separate  estate  when  she 
shows  an  intention  so  to  dispose  of  it,  but  that  intention 
is  necessary  to  be  manifested,  as  appears  from  the  two 
cases  last  cited. 

Having  treated  of  the  rights  of  the  wife's  general 
creditors  upon  her  separate  estate  in  the  preceding 
section,  we  shall  next  proceed  to  consider  her  disposi- 
tions of  it  by  sales  and  grants,  or  by  securities  given 
for  particular  debts. 

Supposing,  then,  the  wife  to  be  under  no  restriction 
from  disposing  of  her  separate  property  in  anticipation, 
it  follows,  from  what  has  been  said  upon  the  subject 
of  her  power  to  make  voluntary  dispositions  of  her 
separate  estate,  that  she  must  also  have  the  like  au- 
thority to  sell,  or  make  grants  out  of,  or  otherwise  to 
incumber  it. 


(«)  Sup-o,  p.  182. 


Separate  [Chap.  21. 

In  arranging  the  several  cases  upon  these  subjects, 
it  seems  convenient  to  adopt  the  method  which  has 
been  pursued  in  treating  of  the  voluntary  dispositions 
by  the  wife  of  her  separate  estate. 

1 .  When  property  is  limited  to  the  separate  use  of  a 

married  wom'an  generally,  without  giving  to  her  any 

particular  power  of  disposition,  she  may  sell,  pledge, 

or  incumber  it  in  the  same  manner  as  if  she  were  a 

feme  sole. 

^  Thus  in  Biscoe  v.  Kennedy  (a),  leasehold  and  other 

i<xu    personal  estate  were  on  the  marriage  of  B  settled  in 

'•"  of    trust  for  her  separate  use.     She  was  indebted  by  bond 

J         at  the  time  of  her  marriage,  and  her  creditor  filed  a 

bill  for  payment  of  it  out  of  her  separate  property ;  and 

Sir  Thomas  Clarke  declared  that  ^s  effects  vested  in 

her  trustees  were  to  be  considered  as  the  property  of  a 

feme  sole,  and  ordered  the  debt  and  costs  to  be  paid 

out  of  600L  East  India  stock,  in  the  hands  of  her 

trustee  (6). 

The  next  case  which  I  shall  mention  is  Huhne  v. 
Tenant  (c).  There,  upon  the  marriage  of  ^,  her  free- 
hold  and  leasehold  estates  were  settled  in  trust  that  the 
trustees  should  receive  and  pay  the  rents  and  profits  of 
parts  of  them  to  the  wife,  for  her  separate  use,  and  to 
convey  the  estates  themselves  to  such  uses  as  she  by 
will,  or  by  deed  or  writing  under  her  hand  and  seal 
executed  in  the  presence  of  two  witnesses,  should  ap- 
,point ;  and  in  default  of  appointment,  to  the  use  of 
her  heirs  and  assigns.    The  trustees  were  directed  to 


(<i}  I  Bro.  C.  C.  17,  in  notit. 

(i)  In'tliiB  case  the  creditor's  bill  was  in  tlie  first  instance  Sm- 
missed.  The  Imsband  afterward  absconded,  and  was  outlawed,  snd 
the  creditor  then  filed  another  bill  for  payment  out  of  the  wife's 
separate  estate,  which  was  decreed. 

(c>  1  Bro.  C.  C.  16.  2  Dick.  560,  S.  C.  See  also  Pybus  r. 
Smith,  I  Yes.  jim.  189.  3  Bro.  C.  C.  340,  S.  C.  and  Dillon  ^• 
Grace,  2  Scho.  and  Lfrfroy,  Ch,  Rep.  456. 
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sell  the  reniainder  of  the  estates,  and  out  of  the  pro- 
duce to  invest  1000/.  according  to  A's  directions,  and 
the  interest  and  profits  were  directed  to  he  paid  to  her, 
and  the  principal  to  her  or  to  her  order,  by  note  or 
writing  under  her  hand,  and  for  want  of  appointment, 
to  her  executors,  &c.  A  and  her  husband  joined  in  a 
bond  to  B,  and  she  afterwards  borrowed  o(  Ba,  further 
sum,  which,  with  the  old  debt,  amounted  to  180/.,  for 
which  A  gave  her  own  bond.  B  filed  a  hill  for  pay- 
ment out  of  A's  separate  estate,  but  the  1000/.  were 
out  of  the  question,  that  sum  having  been  wholly  or 
nearly  disposed  of.  The  only  point  was,  how  far  the 
rents  of  the  estates  unsold,  and  the  estates  themselves, 
were  liable  to  B's  demand ;  and  Lord  Thurlow  made 
no  decision  upon  the  liability  of  the  estates  themselves, 
but  declared  and  decreed  that  the  rents  of  her  real 
estates  were  liable  to  satisfy  the  debt. 

This  Case  Jias  been  repeatedly  considered  as  a  very 
strong  determination,  but  the  reason  for  such  a  con- 
clusion does  not  appear.  The  decree  merely  affects 
the  rents  of  the  wife's  separate  estate,  and  they  were 
limited  to  her  separate  use  generally,  and  without  any 
restriction  as  to  her  power  of  disposition.  The  wife's 
joining  in  the  one  bond,  and  giving  solely  the  other, 
could  idone  be  necessary  with  a  view  to  her  separate 
estate.  She  intended,  therefore,  to  charge  it;  and 
although  from  the  circumstance  of  her  being  a  married 
woman  the  bond  was  void  at  law,  still  it  was  a  good 
contract  in  equity.  In  this  case,  then,  there  being  a 
jits  disponendi  without  qualification,  together  with  an 
intention  to  exercise  it,  and  also  a  good  equitable  se- 
curity, it  is  conceived  that  Lord  Thurlow  could  not 
make  any  other  decree  than  that  which  was  pronounced 
by  him ;  a  decree  which  has  been  followed  in  sub- 
sequent cases  (d),  and  had  the  authority  of  the  Mas- 

(a)  The  case  of  Huhne  v.  Tenaat  has  been  followed  by  Heatly  v,  g^tp^t  _f 
Thomas,  15  Vea.  396,  where  b  bond  given  by  a  feme  covert  was  the  iJabUity 
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ter  of  the  Rolls  ih  Standford  v.  Marshall  (a),  next 
stated. 


of  a  feme 
covert's  se- 
parate estate 
to  her  debts 
and  engage- 
ments. 


held  a  charge  upon  her  separate  estate^  and  by  Bullpin  v.  Clarke, 
17  Ves.  305,  and  Stuart  v.  Kirkwall,  3  Madd.  387,  where  the  same 
decision  was  made  with  respect  to  promissory  notes.  These  casesi 
may  be  considered  as  establishing,  that  the  separate  estate  of  a  mar- 
ried woman  is  liable  to  debts,  for  which  she  has  given  a  written  se- 
curity. The  cases  do  not  however  entirely  agree  as  to  the  principle 
upon  which  this  liability  is  founded. 

In  Hulme  v.  Tenant,  Lord  Thurlow  proceeded  upon  the  general 
principle,  that  a  feme  covert  acting  with  respect  to  her  separate  pro- 
perty, was  competent  to  act  in  all  respects  as  if  she  ware  a  feme 
sole.  If  she  had  by  instrument  contracted,  that  this  or  that  portion 
of  her  separate  estate  should  be  disposed  of,  in  this  or  that  way,  she 
and  her  trustees  might  be  decreed  to  make  that  disposition ;  but  if 
she  entered  into  an  engagement  which  would  make  a  feme  sole  per- 
sonally liable,  such  general  engagement  entered  into  by  a  feme  covert 
would  not  bind  her  as  such.  The  determined  cases  however  seemed 
to  go  thus  far,  that  the  general  engagement  of  the  wife  should  ope- 
rate upon  her  personal  property,  and  the  rents  and  profits  of  her  real 
estate.  In  giving  judgment  he  observed  that  he  had  no  doubt  about 
this  principle,  that  if  a  Court  of  Equity  said  that  a  feme  covert 
might  have  a  separate  estate,  the  Court  would  bind  her  to  the  whole 
extent  as  to  making  that  estate  liable  to  her  own  engagements ;  as, 
for  instance,  for  payment  of  debts,  &c. 

Lord  Thurlow  here  treated  the  liability  to  general  engagements  as 
a  necessary  incident  to  separate  estate,  arising  from  the  capacity  of 
contracting  which  the  possession  of  a  separate  estate  confers ;  the  only 
difficulty  he  felt  was  as  to  the  mode  in  which  execution  was  to  be 
given  to  enforce  the  demand.  The  same  view  of  the  general  liability 
of  separate  estate  to  debts  appears  to  have  been  taken  in  several  other 
cases.  See  Peacock  v.  Monk,  2  Ves.  sen.  193.  Lillia  v.  Airey,  1 
Ves.  jun.  277.  Norton  v.  TurviU,  2  P.  W.  144.  In  this  view,  it 
was  not  necessary  to  consider  the  security  given  for  the  debt,  as  an 
appointment  or  assignment  intended  to  attach  specifically  on  tbe 
property :  the  principles  laid  down  in  Hulme  v.  Tenant,  apply 
equally  to  every  contract,  whetha*  in  writing,  or  merely  verbal.  The 
suit  in  Equity  was  looked  upon  only  as  a  process  for  recovering  a 
general  debt,  in  which  execution  was  to  issue  against  a  particular 
species  of  property. 

One  difficulty  however  occurs  in  the  reasoning  which  led  to  this 


(a)  2  Atk.  69. 
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In  that  case  a  father  settled  a  real  estate  in  trust  for 
his  daughters,  with  a  direction  that  the  rents  should  be 


conclnsion.  The  poeseBsion  of  separate  property  was  said  to  enable 
a  feme  covert  to  act  as  a  feme  sole  in  respect  of  that  property.  It 
did  not  howerer  follow  that  the  disability  of  coverture  was  so  far 
removed,  as  to  give  her  a  capacity  of  contracting  generally,  in  mat- 
ten  not  connected  with  her  separate  estate.  For  this  reason  it  was 
difficult  to  support  the  principle  of  holding  the  wife's  separate  pro- 
perty liable  to  her  engagements,  unless  it  appeared  that  sueh  en- 
gagements were  farmed  with  reference  to  that  property^  and  that 
the  person  contracting  with  her,  contracted  with  her  "  not  as  a  mar- 
ried woman  merely,  but  as  a  married  woman  having  separate  estate." 
9  Ves.  498.  The  snbsequent  authorities  seem  to  have  narrowed  the 
liability  to  this  extent,  confining  it  to  cases  where  the  contract  is 
entered  into  with  an  intention  (either  real  or  presumed)  of  affecting 
the  separate  estate,  and  holding  it  to  be  specifically  liable  on  the 
grmtnd  of  that  intention. 

In  Bolton  v.  Williams,  2  Ves.  jun.  150,  Lord  Loughborough,  ad- 
verting to  the  coses  where  the  separate  property  of  a  feme  covert  had 
been  held  liable  to  a  security  given  by  her,  said  that  the  Court  had 
there  considered  it  as  operating  as  an  appointment  of  her  separate 
property,  and  intimated  that  a  general  creditor  could  not  have  it  ap- 
plied in  aatisfactton  of  his  debt.  So  also  Lord  Eldon,  in  speaking  of 
Hnlme  v.  Tenant,  took  a  different  view  of  that  case,  from  that 
which,  according  to  the  report,  was  taken  by  Lord  Thurlow,  con- 
sidering it  as  depending  on  the  supposition  that  the  wife  intended 
,  to  charge  her  separate  property,  and  as  deciding  that  the  execution 
of  the  instmment  was  a  snffident  indication  of  that  intention.  See 
B  Ves.  175.  9  Ves.  493,  497.  11  Ves.  225.  The  same  principle 
has  been  explicitly  stated  by  the  Vice  Chancellor.  In  Stuart  t, 
Kirkwall,  3  Madd.  389,  his  Honour  observed,  "  that  a  feme  covert 
being  incapable  of  contract,  this  Court  cannot  subject  her  separate 
pnqierty  to  general  demands ;  but  that  as  incident  to  the  power  of 
enjoyment  of  separate  property,  she  has  a  power  to  appoint  it,  and 
that  this  Court  will  consider  a  security  executed  by  her  as  an  appoint- 
ment pro  tanto  al  her  separate  estate."  In  such  cases  the  security 
is  implied  to  be  an  execution  of  her  power  to  charge  the  property. 
3  Modd.  94/    See  Aguilar  v.  Aguilar,  5  Madd.  414. 

This  rule  of  holding  that  a  general  security  executed  by  a  married 
woman,  purporting  only  to  create  a  personal  demand,  and  not  re- 
ferring to  her  separate  property,  is  intended  as  an  appointment  of 
that  property,  or  a  charge  upon  it,  has  often  been  remarked  upon  as 
a  strong  instance  of  implication,  founded  more  upon  a  de^re  to  do 
r2 
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paid  to  them,  whether  sole  or  covert,  for  their  separate 
uses,  either  into  their  own  hands,  or  the  hands  of  any 


justice,  than  upon  any  satisfactory  reasoning.  The  only  a^;nment 
in  its  &yoiir  seems  to  be,  that  the  security  must  be  supposed  to  hafe 
been  executed  with  the  intention  that  it  should  operate  in  some  way, 
and  that  it  can  have  no  operation  except  as  against  the  separate  estate. 
See  Lord  Redesdale's  observations  in  2  Sch.  and  Lef,  26'1>  It  might 
(perhaps  with  equal  justice)  be  contended  that  all  the  pecuniary  en- 
gagements of  a  feme  covert  should  be  considered  as  haring  been 
formed  with  reference  to  her  separate  estate,  as  she  has  no  other 
means  of  satisfying  them. 

It  seems  to  be  at  present  unsettled  whether  the  separate  estate 
will  be  rendered  liable  by  a  contract  expressed  in  a  memorandum  or 
other  document,  not  referring  to  the  property,  and  not  purportiog 
to  be  a  security  for  money.  According  to  the  late  cases  the  question 
would  he,  whether  the  intention  of  affecting  the  separate  estate, 
which  is  implied  from  the  execution  of  a  bond  or  other  security,  ia 
also  to  be  implied  from  written  instruments  of  other  descriptiong. 
A  point  of  this  kind  arose  in  Francis  v,  Wigzell,  1  Madd.  2SS,  on  a 
bill  against  an  husband  and  wife,  for  the  specific  performance  of  an 
agreement  entered  into  by  them  for  the  ptirchase  of  an  estate.  The 
Vice  Chancellor  (Sir  T.  Flumer)  observed,  that  in  order  to  rendei 
the  wife  liable,  it  was  necessary  to  show  that  she  had  a  separate  estate, 
and  that  she  had  contracted  in  respect  of  it.  The  case  was  decided 
on  the  ground  that  the  bill  was  filed  sgainst  the  husband  and  nifi 
only,  and  was  not  framed  with  a  view  to  a  decree  against  the  wife') 
trustees,  the  only  mode  of  affecting  separate  estate. 

The  extent  to  which  separate  property  may  be  subjected  to  th( 
demands  of  creditors,  claiming  under  parol  agreements,  has  not  beei 
determined.  If  the  separate  property  consists  of  land  (as  in  Clark  t 
Miller,  2  Atk.  379)  it  will  of  course  not  be  liable.  But  if  it  coneisti 
of  personalty,  and  the  feme  covert  has  verbally  agreed  that  part  of  il 
shall  be  appropriated  to  payment  of  a  debt,  there  seetns  to  be  no  oh 
jection  to  holding  that  this  agreement  constitutes  a  lien.  If,  hoW' 
ever,  the  verbal  agreement  be  made  without  reference  to  the  sepsrsti 
estate,  it  falls  under  the  head  of  those  general  engagemeuts,  wbid 
according  to  the  late  cases  are  not  binding.  But  there  may  perbsp 
be  cases,  where,  without  evidence  of  an  express  promise  by  the  femi 
covert  to  pay  out  of  her  separate  estate,  the  circumstances  ms] 
prove  that  that  was  in  fact  the  nature  of  the  agreement  or  under 
standing  between  her  and  the  person  with  whom  she  has  contracted 
Urns,  if  a  married  woman  be  Inown  to  be  living  upon  separate  pr» 
perty  and  apart  from  her  husband,  it  is  generally  inferred  that  bei 
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person  that  they  should  appoint.     The  daughters  jdined 
with  their  husbands  in  bonds  for  money  advanced  to 
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dealings  with  tradesmen  and  others  who  trust  her  take  place  on  the 
credit  of  this  property.  (See  aii<^>  110.  Note.  And  poi/^  chap.  22> 
Sec  4).  And  hence  such  contracts  might  perhaps  be  considered  in 
the  same  light  as  if  the  separate  estate  were  expressly  referred  to  as 
the  fond  for  payment. 

In  two  instances  (Anon.  18  Ves.  258.  Or^ory  v.  Lockyer, 
6  Madd.  90)^  decrees  were  made  for  payment  of  the  debts  of 
married  women  out  of  their  separate  estates^  after  their  deaths :  but 
it  does  not  appear  whether  they  proceeded  upon  the  notion  of  the 
property  being  liable  generally,  or  whether  they  turned  upon  other 
circumstances :  the  debts  might  have  been  charged  on  the  property 
by  her  will,  or  the  decrees  might  have  been  intended  to  leave  the 
question  of  the  extent  of  the  liability  open  for  discussion,  when  the 
circumstances  under  which  the  different  debts  were  contracted  should 
be  ascertained.  The  death  of  the  wife  could  not  on  principle 
make  any  difference.  In  Court  v.  Jeffrey,  1  Sim.  and  Stu.  1 06,  the 
Vice  Chancellor  distinguished  between  the  administration  of  assets 
in  ordinary  cases  and  the  administration  of  the  separate  estate  of  a 
deceased  married  woman,  on  the  ground  that  in  the  latter  case  the 
interest  of  the  legatees  could  not  be  defeated  by  debts. 

In  Clinton  v.  Willis,  RoUs,  15  Dec.  1820  (cited  Sugden  on 
Powers,  1 15),  a  similar  decree  had  been  made  by  consent  or  agree- 
ment between  the  parties.  A  question  was  raised  whether  the 
Master  ought  to  have  allowed  debts  not  secured  by  any  written  in- 
struments. The  report  had  been  confirmed,  and  the  Master  of  the 
Rolls  (Sir  T.  Plumer)  therefdre  said  that  the  objection  came  too 
late,  but  his  opinion  appeared  to  incline  against  it :  he  asked  why  a 
verbal  direction  should  not  be  sufficient  ? 

In  Or^ory  v.  Lockyer,  the  decree  also  directed  the  payment  of 
the  wife's  funeral  expenses  out  of  her  separate  estate :  but  the  Vice 
Chancellor  expressed  a  doubt  whether  the  husband  was  intitled  to 
throw  these  expenses  on  the  fund.  In  Bertie  v.  Lord  Chesterfield, 
9  Mod.  31,  it  was  decided  that  the  husband  was  bound  to  pay  the 
expenses  of  the  wife's  funeral,  though  the  latter  had  a  settlement  of 
separate  maintenance,  with  power  to  make  a  will,  by  which  she  had 
dispoaed  of  some  property  in  legacies., 

The  different  principles  upon  which  the  liability  of  separate  estate 
to  debts  has  been  supported,  lead  to  some  practical  results,  materially 
different. 

In  the  case  referred  to  above,  which  is  shortly  reported  in  1 8  Ves. 
258,  it  appears  to  have  been  held  that  in  the  administration  of  sepa*- 
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the  husbands,  for  the  payment  of  which  out  of  the  rents, 
the  obligees  filed  their  bill  ^  and  the  Master  of  the 


rate  estate  amongst  creditors,  all  were  to  come  in  pari  pattu,  and  it 
is  plain  that  thia  ranst  be  the  conrae  of  administration,  if  the  prio- 
dple  be  that  the  aeparate  property  of  a  feme  oorert  is  liable  to  ha 
debts  gfineially,  and  that  ber  contracts  are  fiv  thia  purpose  looksd 
npon  OS  the  contracts  of  a  feme  sole.  But  if  the  principle  be  (ac- 
cording to  the  later  cases)  that  the  aeparate  property  of  a  feme  ontrt 
is  liable  only  to  contracts  made  with  the  intention  (tf  affecting  thu 
property,  and  that  a  security  executed  by  her  operstea  as  an  appoiiit- 
ment  or  chai^  creating  a  lien,  it  aeons  to  fiJlow  that  if  there  be 
■evend  creditors  flaimipg  under  vaik  securities,  the  ordinary  rolea 
apidicable  to  specific  inemnbraneers  ought  to  be  applied  to  thtm, 
and  that  they  are  therefore  to  be  paid  according  to  their  prioritiBS  in 
point  of  time.  On  the  satne  prJndple  a  creditor  by  bond  or  pro- 
mEsswy  note,  having  a  specific  lien  on  the  fiisd,  voold  (in  the  absence 
of  any  special  circunutaitces}  jwevail  orer  a  snbsequeBt  pnrcbaser, 
to  whom  the  whole  fond  has  been  apptunted  or  assigned. 

In  Nantes  v.  Corrock,  9  Vea.  182,  it  was  alleged  that  the  de- 
fendant, a  feme  corert,  had  while  in  the  serrioe  of  the  plaintiff's  tes- 
tator, received  monies  on  his  account  and  appropriated  part  to  her 
own  use,  and  one  of  the  objects  of  the  suit  was,  to  have  an  aocmmt 
of  her  receipts  and  expenditure,  in  wder  that  the  balance  mt^t  be 
paid  ont  of  her  separate  estate  consisting  of  stodc :  but  the  Lord 
I  Cbanodlor  refused  this  part  of  the  relief  prayed,  on  the  ground  that 
f  stock  is  by  law  exempt  from  execution  and  sequestration,  and  ii 
therefore  not  liable,  except  at  the  suit  of  persons  lowing  a  lien  upon 
it  For  the  same  reason  it  will  follow  that  atook  settled  to  the 
aepante  use  of  a  married  woman,  cannot  during  hra  life  be  rendered 
liable  to  creditors,  if  their  demands  be  considered  as  general  dd)U 
merely.  This  difficulty,  however,  will  not  exist  with  reqwct  to 
debts  due  ou  bonds  or  other  secoritiesj  if  the  principle  be  that  they 
operate  by  way  of  appointment  or  charge,  giving  a  lieu  on  the  Amd. 
The  above  remarks  apply  to  the  liability  of  separate  estate  to  ex- 
press contracts.  With  respect  to  other  ^tftprnM  arisiag  from  circtun- 
stances,  under  which  an  implied  omtract  would  be  raised  at  law,  it 
baa  been  settled  by  Bolton  v.  Williams,  and  Jones  v.  Harris,  cited 
tupra,  that  tbey  do  not  attach  on  separate  estate :  those  oases  were 
followed  in  Aguilar  v.  Aguilar,  5  Madd.  4t4.  If,  however,  pro< 
perty  has  been  fraudulently  acquired  by  a  feme  covert  and  trans- 
ferred to  trustees  for  her  separate  use,  the  partiea  intitled  liay  fiiUov 
it  and  recover  it  from  the  trustees,  if  still  in  their  bands :  Orestley 
V.  Noble,  3  Madd.  7!).  But  it  seems  from  this  case  that  her  sqia- 
rate  estate  would  not  be  liable  to  answer  for  the  property  acquired 
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RoUa  decreed  accordingly,  upon  the  principle  that  the 
daughters  having  an  absolute  power  over  the  rents, 
their  bonds  operated  as  good  tidns  upon  their  interests. 

So  also  in  Wagstaffy.  Smith  (a),  730t  four  per  As  also  w 
cent.  Bank  annuities  were  limited  in  trust  "  to  permit  ^^5'  ^ ' 
B  to  take  or  receive  the  dividends  to  her  own  use  for  her. 
life,  independent  of  her  husband  C,  or  any  future  hus- 
band."   The  husband  and  wife,  in  consideration  of  a 
sum  of  money  pud  to  them  by  Z),  assigned  the  divi- 
dends to  a  trustee  during  f  s  life,  to  secure  the  grant 
of  an  annuity  to  D,  and  the  grant  was  established, 
Again, 

The  case  of  Power  v.  Baiiey  (&),  was  to  the  like 
effect  as  the  last.  There,  previously  to  the  n^arrji^e 
of  ^  with  her  first  husband  B,  it  was  by  articles  of 
settlement  agreed  that  her  estates  should  be  vested  in 
trustees  for  her  sole  and  separate  use,  and  that  she 
should  have  full  power  and  dominion  over  them.  j1, 
prior  to  the  niarriage  of  C,  (for  whom  she  was  under 
promise  to  provide)  settled,  with  the  privity  of  B,  and 
in  exeCuti(Hi  of  her  power,  an  annuity  upon  C,  which 
C  and  her  husband  afterwards  mortgaged.  Payment; 
of  the  annuity  having  been  discontinued  by  the  second 
husband  of  ji,  and  a  suit  instituted  by  the  mortgagee. 
Lord  Manners  determined  that  J's  s^>arate  estate 
was  bound  by  the  grant. 

It  will  be  noticed  that  the  last  case  is  an  additional 
instance  of  the  wife's  power  of  disposition  over  her  real 
estates  during  the  marriage,  when  they  were  not  con- 
veyed to  trustees,  and  the  power  rested  merely  in 
agreement  between  her  and  her  husband  before  the 
coverture  (c). 

It  is  observable  that  the  last  cases  are  instjinces  of 


by  the  fraud,  unless  identified  and  traced  into  the  hands  of  her  tru». 
tees.     On  this  question  see  Nantes  t.  Corrock,  vh.  sup. 

{a)  9  Ves.  521.  (A)  I  Ball  and  Beat.  49.     See  also  Parses 

V.  White,  il  VC8.210,  rtated((i/m.  (c)  See  supra,  p.  178. 
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the  wife's  power  of  selling  and  incumbering  her  separate 
property  as  incident  to  the  nature  of  the  interest  which 
she  took  in  it  as  a  feme  sole,  to  which  may  be  added 
the  cases  of  Fettiplace  v.  Gorges,' and  Rich  v.CockeU, 
stated  in  a  preceding  page  (a).  These  authorities,  it 
is  conceived,  are  sufficient  to  establish  the  proposition 
that-  the  wife  may  dispose  of,  sell,  or  incumber,  her 
separate  estate,  upon  a  pure  limitation  of  it  to  her 
separate  use.  Notice  must  be  here  taken  of  Mores  v. 
Huish  (b),  determined  by  the  same  judge  who  decided 
the  case  of  Whistler  v.  Newman  before  stated  (c)  j  and 
it  will  be  found  upon  examination,  that  the  case  of 
Mores  v.  Huish  is  not  only  in  opposition  to  the  cases 
before  mentioned  upon  this  subject,  but  also  to  those 
which  have  been  determined  upon  the  principle  that  a 
married  woman  is  to  be  considered  a  feme  sole  to  all 
intents  and  purposes  in  regard  to  her  power  of  dispo- 
sition of  property  limited  to  her  separate  use. 
he  case  of  MoTCS  V.  Htdsh  was  to  this  eflfect ;  the  wife's  free- 
uiab  eon-  hold  estates  were  vested  in  trustees,  and  settled  in  the 
*""■  following  manner :  Upon  trust  yearly  to  receive  and 
pay  the  rents  to  her  (^A,  the  wife  of  £),  as  and  when 
the  same  were  received,  or  otherwise  in  their  discretion 
to  permit  her  and  her  assigns  to  receive  them  during 
her  life,  for  her  sole  and  separate  vse,  notwithstanding 
her  then  present,  or  any  future  coverture.  Her  receipt 
was  declared  to  be  a  sufficient  discharge  for  the  rents, 
and  that  they  should  not  be  liable  to  the  debts,  &c.  of 
her  then  or  any  future  husband,  but  be  solehf  at  her 
disposal.  The  trustees  after  A's  death  were  to  pay  the 
rents  to  B  for  life,  and  upon  his  decease  to  convey  the 
estates  to  the  children  in  tail  general,  and  in  default  of 
issue,  to  the  survivor  of  A  and  B  in  fee.  A  and  B 
granted  an  annuity  to  C,  secured  upon  the  estates; 


(o)  Sttfra,  p.  184.  (6)  5  Vcb.692.  (c)  SHpra, 
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but  before  the  deeds  were  executed,  the  surviving  trus- 
tee gave  notice  to  the  annuitant,  that  he  would  not  con- 
sent to  any  mortgage  or  alienation,  and  informed  him 
of  the  extravagance  of  jB,  the  husband,  who  could  give 
no  security.  Notwithstanding  this  caution  the  pur- 
chase  of  the  annuity  was  completed.  A  bill  was  filed 
by  C,  to  subject  the  rents  of  the  wife's  separate  estate 
to  the  payment  of  the  annuity.  But  Lord  Rosslifn  dis- 
missed the  bill,  with  costs :  first,  because  he  doubted 
the  power  of  a  married  woman  to  give  such  a  security ; 
secondly,  because  &he  had  no  power  of  appointment 
given  to  her ;  and  thirdly,  because  the  trust  was  that 
the  trustees  were  to  receive  the  rents  and  pay  them 
from  time  to  time  to  the  wife's  separate  use;  and 
fourthly,  because  C  had  notice  from  the  surviving  trus- 
tee not  to  complete  the  purchase. 

To  the  first  and  second  reasons  it  may  be  answered 
(as  it  has  been  before  proved  (oi)  ),  that  the  wife  has 
absolute  dominion  over  her  separate  property,  and 
without  the  authority  of  a  specid  power,  to  dispose  of 
it  as  she  pleases.  Under  this  the  wife's  general  power 
to  alien  her  separate  estate,  the  cases  stated  in  the  be- 
ginning of  this  section  were  decided.  To  the  third 
reason  it  may  be  replied  that  the  words  "  from  time  to 
time  "  did  not  occur  in  this  case,  but  that  if  they  had 
occurred,  or  if  the  words  used,  viz.  "  as  and  when  re- 
ceived," be  of  the  same  import,  their  insufficiency  to 
restrain  the  wife's  general  power  of  disposition  incident 
to  her  having  separate  property,  has  been  before  shown, 
and  will  further  appear  from  the  cases  after  stated  in 
this  section.  And  with  respect  to  any  difference  being 
made  by  the  trust  being  express,  that  the  trustees 
should  receive  and  pay  the  rents  to  the  wife,  it  cannot 
be  contended  with  any  degree  of  plausibility  that  it 
amounts  to  more  than  a  mode  to  give  the  property  to 


(a)  Supra,  p.  1 82,  d  seq. 
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her  i^arate  use  and  disposal,  ffulme  t.  Tetu7ii(a) 
was  a  trust  of  thU  kind,  and  yet  Lord  Thurlow,  after 
great  consideration)  held  that  such  trust  did  not  pre- 
clude the  wife's  power  as  a  feme  sole  to  alien  her  sepa- 
rate interest.  And  in  Parkes  v.  fVkite  (6),  Lord  Elden 
considered  a  trust  like  the  present  to  mean  no  more 
than  a  gift  to  the  wife's  sq»ante  use.  In  answer  to 
the  fourth  reason  assigned  by  Lord  Jtosslyn,  I  shall 
state  the  ca^e  of  Essef  v,  Atkins  (c),  which  is  also  an 
additional  instance  of  the  grwt  of  an  annuity  by  a 
married  woman  out  of  her  separate  estate  being  sup- 
ported. 

Hie  otgect  of  the  bill  was  to  establish  the  grant  of 
an  annuity  out  of  3000/.  5  per  cent.  Bank  annuities  be- 
queathed to  A  b^ore  her  marriage  with  B,  which  were 
not  to  be  subject  to  the  debts,  control,  or  engagements 
of  any  after-taken  husband.  The  wife  insisted  by  her 
answer  that  she  did  not  voluntarily  consent  to  the 
transaction,  but  that  her  concurrence  was  obtained  by 
duress.  Evidence  was  produced  on  the  part  of  the 
annuitant,  that  the  business  was  explained  to  the  wife, 
and  that  she  was  anxious  that  it  should  proceed ;  thst 
the  deed  was  read  to  her,  and  that  i^e  appeared  satis- 
fied. It  waa  also  proved  that  one  of  the  executors  or 
trustees  informed  the  annuitant  before  the  transaction 
was  completed,  that  be  and  his  co-executor*  would  not 
pay  any  of  the  dividends  except  to  A,  and  that  he  also 
stated  to  the  aimuitant  ctnnplaints  made  by  the  wife  of 
her  husband's  ill-treatment  in  consequence  of  her  re- 
fusal to  j<»n  him  in  raising  money ;  the  executor  also 
produced  the  will.  Under  these  circumstances  the 
question  ww,  whether  the  Court  would  enforce  pay- 
m«it  of  this  annuity  out  of  the  wife's  separate  estate  ? 
And  Sir  JVlUiam  Grant  said  that  the  only  doubt  which 
he  had  m  the  case  aro^  out  of  Lord  Rosslyn'^  ju<l£- 


(n)  Sk/jm,  p.  240.         (i)  S«/)rff,p.23I.         (c)  HVau542. 
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ment  in  Mores  v.  Huish,  in  which  caae  the  bill  of  a 
purchaser  of  an  annuity  was  dismissed  upon  the  ground 
that  he  had  notice  from  the  trustee  of  the  wife  that  it 
was  a  very  bad  and  improvident  bai^n,  and  that  he 
never  would  consent  to  it :  that  in  this  case  (^Essex  v. 
Atkins)  the  purchaser  was  cautioned  against  making 
the  purchase  by  the  trustee,  upon  the  ground  that  the 
married  woman   had  expressed  great  reluctance  to 
pledge  or  part  with  her  separate  property  for  the  ac- 
commodation of  her  husbwd,  and  that  if  he  did  pur- 
chase, they  never  would  pay ;  therefore,  according  to 
Lord  Rosslt/n*s  opinion  in  Mores  v.  Huish^  the  Court 
oi^ht  not  to  interpose  under  such  circumstances,  for 
the  purpose  of  giving  effect  to  the  purchase.    After 
thus  comparing  the  two  cases,  his  Honor  observed,  in 
opposition  to  Lord  Rosslyn's  opinion,  that  it  was  only 
in  equity  that  the  contract  of  a  married  woman  with 
regard  to  her  separate  property  could  be  inforced; 
the  Court,  therefore,  must  of  necessity  decide  upon  its 
validity,  and  could  not  leave  the  purchaser  to  a  legal 
remedy,  because  he  had  none;  so  that  not  to  act  was 
the  same  thing  in  effect  as  setting  aside  the  c^mtract ; 
and  his  Honor  added,  that  he  did  not  know  how  he 
could  say  that  the  annuitant  ought  to  have  no  remedy 
of  any  kind,  except  upon  the  ground  that  there  was  no 
valid  contract.     The  Master  of  the  Rolls  then  in  allu- 
sion to  the  opinions  oi  Lords  Thurlow  and  Rosslt/n  ol](- 
served,  that  in  same  cases  Lord  Thurlow  acted  with 
extreme  reluctance  for  the  purpose  of  giving  effect  to 
the  improvident  engagements  which  the  wife  had  en. 
tered  into ;  yet  he  did  not  think  himself  at  liberty  to 
say  that  the  Court  would  not  at  all  interpose  where 
the  subject  was  entirely  of  equitable  jurisdiction.     Upon 
the  effect  of  the  assent  or  dissent  of  trustees  upon  the 
wife's  power  of  disposing  of  her  separate  property  his 
Honor  remarked,  that  if  the  transaction  could   not 
upon  its  own  merits  be  impeached,  he  did  hot  see  how 
any  declaration  by  the  trustee  in  this  case  could  render 
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it  null  and  void.  The  established  doctrine  waa  (not- 
withstanding Lord  Rosslyn's  doubt),  that  a  married 
woman  can  bind  her  separate  property  without  the  trus- 
tees, unless  their  assent  is  rendered  necessary  by  the 
iDstrument  giving  her  that  property  (o).  Their  dissent, 
therefore,  could^not  have  any  effect  where  their  assettt 
was  unnecessary,  and  their  declaration  that  she  was  un- 
willing could  not  be  evidence  of  the  fact  that  she  parted 
with  her  property  by  coercion.  Upon  the  whole  his 
Honor  concluded,  that  if  upon  the  evidence  the  wife 
was  a  free  agent,  and  understood  what  she  did,  the 
Court  had  no  choice,  but  must  give  effect  to  her  con- 
tract ;  that  the  evidence  proved  her  consent,  and  there 
was  nothing  in  it  which  would  have  authorised  the 
Court  to  set  aside  the  agreement  if  she  had  filed  a 
bit!  for  the  purpose.  The  contract  was  therefore  en- 
forced. 

This  case,  and  the'principle  upon  which  it  was  de- 
cided, a  principle  that  has  been  repeatedly  acknow- 
ledged and  acted  upon  both  before  and  since  Mores  t. 
Huish,  have  taken  away  t&l  authority  from  that  case 
and  from  that  of  WMstler  v.  Newman  before  stated  (J). 
iesof         2.   The   cases   which   have   been  considered  were 
^J^  upon  limitations  of  property  to  the  wife's  separate  use 
Fe's  se>  generally,  and  without  any  special  power  of  disposition 
•■  «t»te  gjvgn  or  reserved  to  her  j  and  it  has  been  before  no- 
ipoint-   ticed  (c),  that  when  the  wife  takes  only  a  partial  in- 
made    terest,  as  for  life,  with  a  power  to  appoint  the  capital, 
1  she  must  duly  execute  such  power,  in  order  to  pass  the 

"■  absolute  interest  in  the  fund  to  a  volunteer.     But  this 

is  not  so  when  the  appointees  are  purchasers,  incum- 
brancers, or  creditors ;   for,  since  Courts  of  Equity 
supply  defective  executions  of  powers  in  favour  of  such 
ivelj     persons,  if  the  wife,  for  a  valuable  consideration,  pur- 
ted. 


tefecu 
erap- 


(a)  Sttpra,  p.  215.  {*)  Supra,  p.  185.     And  see  Allen 

V.  l*iipworth,  I  Ves.  sen.  163.  (c)  Supra,  p.  206. 
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port  to  execute  her  power,  and  it  should  prove  de- 
fective, the  appointee  will  be  intitled  to  have  such  de- 
fect supplied  in  a  Court  of  Equity  (a).  Accordingly, 
in  Chapman  v.  Gibson  (b\  the  Master  of  the  Rolls 
said,  he  thought  that  the  jurisdiction  of  a  Court  of 
Equity  in  supplying  defects  in  the  execution  of  powers 
and  the  surrenders  of  copyhold  estates  was  founded 
upon  one  and  the  same  principle. 

But  although  defective  executions  of  powers  will  be 
remedied  in  favour  of  purchasers  and  creditors,  the 
Court  cannot  interfere  if  the  powers  be  not  attempted 
to  be  executed  (c).  The  intention  to  execute  them 
must  be  apparent ;  for  unless  that  were  so,  if  a  Court 
of  Equity  should  nevertheless  assume  jurisdiction,  it 
would  exercise  powers  of  appointment,  instead  of  sup- 
plying defects  in  the  executions  of  them. 

The  defects  to  be  supplied  must  be  understood  to 
be  .such  which  do  not  destroy  the  instrument  of  ap- 
pointment itself;  for  we  have  seen,  that  if  a  married 
woman  charge  her  separate  estate  with  an  annuity, 
and  the  deed  granting  it  become  void,  from  a  proper 
memorial  of  the  deed  not  having  been  inroUed,  the 
annuitant  has  no  relief  in  equity  ((/). 

Upon  the  interference  of  a  Court  of  Equity  to  re- 
medy the  defective  executions  of  powers  for  creditors 
and  purchasers,  the  following  conclusion's  may  be 
drawn  from  the  contents  of  this  and  the  last  chapter, 
attending  to  the  distinctions; — first,  when  the  wife 
has  a  mere  power  to  appoint  the  capital;  secondly, 
where  she  has  neither  power  over  nor  interest  in  the 
capital,  except  the  annual  produce  limited  to  her  se- 


But  tHe 
powers  must 
Dy  some  acts 
have  been  in- 
tended to  be 
executed. 


And  the  de- 
fects must 
not  be  such 
as  to  destroy 
the  deeds. 


When  neces- 
sary for  a 
Court  of 
Equity  to 
supply  de- 
fects m  the 
execution  of 
powers. 


(a)  Cowp.  267.  Sergeson  v.  Sealey,  2  Atk.  412,  415,  stated 
iupra^  p.  2 1 9.  Toilet  v.  Toilet,  2  P.  Will.  490.  Hervey  v.  Herv^y, 
1  Atk.  563.  Cotter  v.  Layer,  2  P.  Will.  623.  (b)  3  Bro.  C.  C. 
23 1 .  (c)  BuU  V.  Vardy,  1  Ves.  jun.  270.     See  also  2  Vem.  69. 

1  Bro.  C.  C.  2 1 .     17  Ves.  388,  460,  462.  (rf)  Supra,  p.  236. 
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puvte  use  for  life,  with  a  particular  power  to  dispose 
of  such  produce,  not  amounting  to  a  prohibition  to 
alien  it  by  anticipation ;  and,  thirdly,  when  the  wife 
takes  an  absolute  interest  in  the  fiiud,  accompanied 
with  certam  powers  or  qudifications  for  the  disposal  of 
it,  merely  prescribed  in  consequence  of  the  wife's  con- 
dition as  a  muried  woman.  In  the  first  case  it  is  ne- 
cessary for  the  wife  to  make  an  appointment  of  the 
principal  fund  either  to  a  creditor  or  purchaser:  in 
which  event,  if  the  appointment  be  defective,  a  Court 
of  Equity  will  remedy  the  error  (a).  But  in  the 
.  second  and  third  cases,  since  special  appointments 
under  the  particular  powers  are  unnecessary,  there  is 
no  occasion  for  a  Court  of  Equity  to  supply  any  dei- 
ciencies  in  them ;  for  it  is  presumed,  that  if  the  wife  by 
deed  or  will  purport  to  dispose  of  or  incumber  her  se- 


(a)  Bnt  fee  the  remarks  on  this  pdnt  made  bf  the  Master  of  the 
RoIIb  in  Martin  v.  Mitchdl,  2  Jac  and  Walk.  425,  where  an  kua* 
band  and  wife  having  a  power  over  an  estate  (not  settled  to  her 
separate  use)  had  agreed  in  writing  to  sell  it.  His  Honour  inquired 
if  there  was  any  case  in  which  an  husband  and  wife  having  a  power 
of  appointment  by  deed  over  the  mEe's  estate,  a  paper  not  executed 
modo  et  forma  pursuant  to  the  power,  hkd  been  held  to  take  efeot  as 
an  appointment.  If  it  was  signed  by  a  person  competoit  to  oontraot, 
and  was  for  a  valuable  consideration,  but  defective  in  form,  there 
was  a  remedy  In  equity,  for  then  there  was  a  valid  contract  to  stand 
t^fon.  But  with  a  married  woman  diere  conid  be  no  binding  am- 
tract.  Without  giving  a  definitive  (pinion,  be  felt  tiiat  there  wonld 
be  gieat  difficulty  In  extending  the  doctrine  <tf  the  CSonrt  as  to  de- 
fective ezecutiona  to  instruments  signed  by  married  wo^ien :  it  would 
be  introducing  quite  a  new  line  of  cases.  The  power  gave  a  ccnn- 
petency  to  act  with  certain  protections,  but  he  thought  it  a  weighty 
question,  whether  it  conld  be  held  to  give  a  general  competency.  In 
Hulme  T.  Tenant,  Lord  Thurlow  said  the  Court  had  not  gone  so  far 
as  to  order  a  power  to  be  executed ;  and  tkonght  that  the  wife's  bond 
did  not  affect  the  reversion  of  the  real  estate,  over  which  ahc  had  a 
general  power  of  appointment,  with  a  limitation  to  herself  in  fee,  in 
default  of  appointment.  In  Dillon  v.  Grace,  2  Sch.  and  Lef  456, 
tjie  bond  had  the  formalitiea  required  by  the  power,  and  was  held  a 
complete  execution. 
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parate  estate,  the  dispoiition  will  take  effect  out  of  her 
separate  interest,  if  it  cannot  do  so  under  a  due  execu- 
tion of  her  power.  It  is  upon  this  principle  that  the 
cases  have  proceeded,  in  paying  little  attention  to  the 
forms  or  requisites  of  the  instruments  of  appointment 
in  relation  to  the  powers  under  which  they  were  made^ 
when  it  was  settled  that  the  wife  tooh  the  property  in 
the  character  of  a  feme  sole.  This  has  been  shown 
from  the  cases  already  mentioned,  and  it  will  further 
appear  from  those  next  stated,  in  which,  although 
special  powers  of  disposition  were  added  to  limitations 
to  the  separate  uses  of  married  women,  the  alienations 
and  chains  of  their  separate  estates  were  supported  in 
equity  under  the  general ,^/us  ditponeruii  belonging  to 
such  interests,  and  not  as  due  executions  of  the  special 
powers  also  given  for  those  purposes ;  and  they  are 
instances  of  what  has  been  before  noticed,  viz.  that  a 
direction  for  payment  to  the  wife  of  her  separate  annual 
income  "  into  her  own  proper  hands,"  or  *'  from  time 
to  time,"  will  not  abridge  or  destroy  her  general  power 
of  disposition  by  anticipation. 

Thus,  in  Pffhm  v.  Smith  (a),  a  settlement  was  made 
upon  the  wife  under  the  directions  of  the  Court  of 
Chancery,  by  which  her  real  and  personal  estates  were 
vested  in  trustees,  upon  trust  as  to  the  real  to  permit 
A  the  wife  to  receive  the  rents  for  life,  or  to  pay  them 
to  such  persons,  &c  as  ^  by  deed  or  writing  under  her 
hand,  with  or  without  power  of  revocation,  "  from  time 
to  time"  should  appoint,  and  in  default  of  appointment 
to  her  sole  and  separate  use  for  life,  and  after  her  death, 
if  no  children  (which  was  the  case),  to  such  persons, 
&c.  chargeable  with  such  sums,  &c.  as  A,  whether 
covert  or  sole,  should,  by  any  deed  or  writing  under 
her  hand  and  seal,  to  be  by  her  duly  executed  in 
the  presence  of  two  or  more  witnesses,  appoint,  and 


(a)  1  Ves.  jun.  189.    3  Bro.  C.  C,  340,  S.  C. 
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in  default  of  aj^ointment  in  trust  for  her  abso- 
lutely. The  personal  fund  was  limited  in  the  like 
manner,  except  that  in  her  power  of  appointment  the 
words  "from  time  to  time"  were  omitted;  and  the 
ultimate  limitation  of  it  was  to  her  executors  and  ad- 
ministrators. In  the  year  1785  A  by  deed,  executing 
her  power,  appointed  the  then  and  Jiiture  rents  of  her 
real  estates  during  her  life,  and  the  estates  themselves 
after  her  death,  also  the  then  wad/ttture  interest  of  her 
personal  estate,  and  the  capital  after  her  dekth,  if  she 
left  no  issue,  in  favour  of  B  and  C,  as  a  security  for 
the  debt  of  her  husband  D.  A  by  a  subsequent  deed 
in  the  same  year  appointed  the  rents  and  interest  of  her 
real  and  personal  estates  to  D  her  husband  during  her 
life,  and  also  the  estates  after  her  death,  without  leaving 
issue,  to  her  husband  absolutely.  i>  by  a  deed  in  17St) 
made  a  further  security  of  the  premises  to  B  and  C. 
And  upon  the  bill  of  B  and  C  to  have  the  benefit  of 
these  securities  against  the  separate  estate  of  A,  Lord 
T/turlow  directed  the  Master  to  inquire  under  what 
circumstances  the  two  first  deeds  were  obtained  and 
how  executed ;  his  Lordship  observing,  "  that  it  was 
very  fit,  in  the  case  of  a  married  woman,  that  the 
Court  should  know  how  she  had  disposed  of  her  pro- 
perty, and.  that  these  cases  had  not  been  sufficiently 
attended  to  (a)."  The  Master  having  reported  that 
the  deeds  were  fairly  entered  into  and  properly  exe- 
cuted by  A,  his  Lordship  decreed  in  favour  of  the  claim 
of  B  and  C,  upon  the  right  of  a  married  woman  to  act 
as  a  feme  sole  in  relation  to  her  separate  property,  hold- 
ing that  the  direction  of  payment  "  from  time  to  time, 
did  not  alter  such  right. 

So,  also,  in  Witts  v.  Dawkins  (h)  the  trust  was,  that 
the  trustees  should  pay  the  rents  of  the  premises  to 
such  person  or  persons  only,  and  for  such  purposes 
only,  as  B  the  wife  should  by  any  writing  or  writings. 

(a)  See  p.  217-  (b)  12  Yee.  50). 
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to  be  signed  with  her  hand  from  "time  to  time,"  not* 
withstanding  coverture  direct  or  appoint,,  and  in  de- 
fault, and  in  the  mean  time,  and  from  time  to  time 
until  she  made  such  appointment,  the  trustees  should 
pay  the  rents  into  her  proper  hands  for  her  sole  and 
separate  use,  exclusive  and  without  the  intermeddling 
of  her  husband,  and  to  whose  debts  or  control  the  same 
were  not  to  be  liable,  and  JS's  receipts  were  to  be  good 
discharges.  B  agreed  to  sell  to  C  the  rents,  and  upon 
his  bill  for  a  specific  performance  of  the  contract  it  was 
so  decreed. 

In  Browne  v.  Like  (a)y  the  trust  was  to  permit  A 
during  the  life  of  B  her  husband  to  receive  the  residue 
of  dividends  upon  certain  stock,  and  the  whole  of  them 
after  jB's  death,  for  her  sole  and  separate  use  for  life, 
and  to  pay  the  same  "  into  her  own  proper  hands"  for 
her  own  separate  use  and  benefit,  and  that  her  receipts 
**from  time  to  time"  should  be  good  discharges,  and 
that  no  part  of  the  dividends  should  be  subject  to  her 
husband's  debts.  A  and  her  husband  concurred  in  a 
sale  of  20/.  a  year,  part  of  the  dividends,  to  C,  upon 
whose  bill  Sir  William  Grant  decreed  in  aflSnnance  of 
the  sale. 

Upon  the  principle  of  the  wife's  right  to  dispose  of 
her  separate  interest  for  life,  under  the  general  power 
which  the  law  gives  her  as  incident  to  that  estate, 
without  regard  to  the  particular  power  or  directions 
prescribed  for  the  purpose  by  the  settlor,  the  case  of 
Sullpin  V.  Clarke  (h)  was  decided. 

In  that  case,  upon  the  marriage  of  A  with  her  hus- 
band J5,  several  of  her  real  estates  were  settled  upon 
trust,  that  the  trustees  should  receive  the  rents  and 
pay  them  to  such  person  or  persons,  &c.  as  A  at  any 
time  during  her  life  notwithstanding  coverture  should 
appoint,  and  in  default  of  appointment  to  pay  them 


(fl)  14rVe8.  302, 


(A)  17  Ves.  365. 
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roper  hands"  for  her  sole  and  separate  use. 
1  estate  was  also  vested  in  the  same  trustees 
and  B^arate  use,  and  to  be  applied  as  she 
t.  A  borrowed  250/.  upon  her  promissorj 
>  who  instituted  the  present  suit  to  obtaii 
'  the  debt  out  of  J'b  separate  property 
Httiam  Grant  decreed  that  the  principal; 
1  costs,  should  be  paid  by  the  trustees  oui 
and  profits  of  the  estates, 
ing  considered  in  the  preceding  pages  thi 
r  of  disposition  of  her  separate  estate  ii 
alunteers,  purchaser,  and  creditors,  I  shal 
;his  section  to  show,— 
e  wife  will  and  will  not  be  intitled  to  relie 
^Qst  such  dispositions  of  her  separate  pro 
our  of  creditors  or  purchasers. 
en  before  shown  that  a  married  woman  is  t 
ed  a  feme  sole  in  relation  to  her  separat 
that  she  has  power  as  such  to  give  away  o 
.ispose  of  it.  It  follows  from  this  proposi 
er  equity  for  relief  against  gifts  or  dispos: 
separate  prt^ierty  must  be  the  same  as  thi 
fficient  to  d^eat  similar  acts  amongst  pei 
neral ;  such  as  fraud,  surprise,  undue  it 


d  married  woman  seek*  to  be  lelieved  against  a  nk' 
interest  in  property  given  for  ber  separate  use,  M  ^ 
lequacy  of  consideration,  the  question  depends  on  \oi 
to  those  applied  to  other  sales  of  expectant  rights :  i 
;  see  the  cases  collected  in  vtd.  i.  p.  2S2,  a  irq- t 
lells,  H'CIeland's  Exch.  Reports,  p.  519,  and  He>^ 
Cleland  and  Yonge'a  Exch.  Reports,  vol.  i.  p.  89- 
I,  the  Lord  Chief  Baron  said,  that  he  conld  not  hrti 
opt  the  principle  laid  down  in  Oowland  v.  De  Fan 
nd  he  held  that  a  prirate  sale  of  a  reversionary  ioten 
B  set  aside  on  the  ground  that  the  price  pwd  vu  « 
vslue  as  calculated  by  an  actuary. 
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In  Grigbif  v.  Cox  (a)  it  was  holden,  that  the  wife's  Instance*  of 
concurrence  voith  her  husband  in  a  sale  of  her  separate  beine'rL 
estate,  and  without  the  joining  of  her  trustees,  could  Uer^ 
not  be  impeached,  there  being  no  evidence  of  imposi-  |*^[e  ^ 
tion  CH*  undue  influence.     The  principle  was,  that  the  contracts. 
wife  might  have  appointed  the  property  to  her  husband, 
and.  therefore  that  his  being  a  party  with  her  in  a  salo 
to  a  stranger  could  not  vitiate  the  transaction.     In 
that  case  the  husband  covenanted  that  the  estate  was 
free  from  incumbrances ;  and  Lord  Hardwicke  said 
that  sach  circumstance  made  no  difierence,  since  the 
demand  of  such  a  covenant  from  him  was  but  a  rea- 
sonable request  and  precaution  against  a  prior  secret 
appointment  of  the  wife,  and  that  the  husband  alone 
was  the  person  answerable  for  a  breach  of  it. 

So  a]so  in  Masters  v.  FuUer  (b),  A  (the  wife  of  B, 
who  bad  agreed  to  take  a  house  of  C  at  the  rent  of  iiO/.) 
having  separate  property,  entered  into  an  agreement 
without  her  hjuband's  knowledge,  to  pay  C  an  addi- 
tional tent  of  18/.  for  the  house,  in  consideration  of 
its  being  di&rently  fitted  up,  and  which  she  pud  up 
to  her  death,  ji  appointed  her  husband  B  executor 
of  her  will,  who  filed  his  bill  to  be  relieved  against 
this  agreement  of  J,  charing  it  to  have  been  a  fraud 
upon  J,  and  obtained  by  improper  means,  but  which  C 
denied  in  his  answer,  and  stated  that  the  house  waa 
fitted  up  by  A*s  direction,  and  according  to  her  fancy, 
and  that  both  rents  formed  but  a  moderate  rent  in  the 
whole  for  it.  The  counsel  for  B  contended  that  the 
agreement  bdng  concealed  from  B  was  a  fraud  upon 
him  as  A's  husband,  and  also  upon  him  as  standing  in 
•A'b  place,  who  would  have  been  relieved  against  the 
contract  if  she  had  been  living.     But  the  Lords  Com- 


(«)  1  Vcs.  wn.  517.    See  aim. Esses  v.  Atkins,  U  Vm.  542, 
■tatcd  tupra,  p.  250.  (6)  4  Bro.  C.  C.  19. 
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missioners  of  the  Great  Seal  thinking  otherwise,  dis- 
missed the  bill,  without  hearing  C*s  defence. 

The  two  following  cases  seem  to  establish  (notwith- 
standing the  suspicion  which  attaches  to  purchasers  by 
trustees  from  their  cestuique  trusts  )  {a),  that  if  the  wife 
sell  her  separate  estate  to  her  trustee,  and  the  trans- 
action be  bond  fide  and  for  a  proper  consideration,  the 
disposition  will  be  valid. 
Sales  by  wife      Thus,  in  Davison  v.  Gardner  (i),  the  wife  being  in- 
to  her  triM-    ^jjigj  (^  ^  brewhouse  to  her  separate  use,  vested  in  > 
valid.  trustee  for.  her,  sold  it  to  him  for  its  fiill  value,  and  no 

fraud  appeared  in  the  transaction.  To  set  aside  this 
sale,  the  wife  filed  her  bill,  but  it  was  dismissed  by  Lord 
Hardwicke, 

In  Parkes  v.  White  (c),  the  real  estates  of  Mr. 
Parkes  were  limited  by  settlement  to  White  and  \a% 
heirs  to  the  use  of  Mrs.  Parkes  for  life,  and  to  pre- 
serve contingent  remainders  in  the  usual  manner,  bul 
in  trust,  to  permit  her  to  receive  the  rents  for  her  seps' 
rate  use  for  life,  remainder  to  such  piersons,  ftc.  as  she, 
notwithstanding  her  coverture,  by  wiUy  or  any  writing 
purporting  to  be  her  will,  should  appoint  j  and  in  de 
fault  of  appointment,  to  the  use  of  an  only  child,  ab 
solutely,  but  if  more  than  one,  in  trust  to  sell  the  pre 
mises,  and  divide  the  proceeds  amongst  them,  as  thereii 
mentioned,  with  the  ultimate  limitatiop,  if  no  issue,  tt 
her  right  heirs.  By  deeds  in  Mai/  1779,  Mrs.  Parke. 
and  her  trustee  mortgaged  her  life  estate  to  ^  ^>^ ' 
debt  of  her  husband  ;  and  by  other  deeds  in  May  17^^ 
reciting  untruly  that  she  and  her  husband  were  in 
titled  to  sell  the  trust  estate.  White  and  the  1^  P^' 
sonal  representative  of  ^,  the  mortgagee,  in  considers 


(a)  Coles  V.  Trecothick,  9  Ves.  234.     Randall  t.  Eningttn,  I' 
Ves;  423:  (6)  Stated  in  Sugd.  Vend,  and  Furch.  4t&  Ed:  48i 

486.  (c)  11  Ve»;209. 
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tion  ofthedischar^eof  the  mortg^e  and  of  SOOr.paid 
to  Mrs.  Parkes  and  her  husband  (in  the  whole  1000?.) 
and  at  their  request  and  by  their  direction  (who  agreed 
to  levy  a  fine,  which  was  afterwards  levied)  conveyed 
to  Evans,  the  heir  of  A,  the  premises  in  fee.  Mrs. 
Parkes,  in  order  to  complete  the  title  of  Evutis  under 
her  power,  made  a  willj  appointing  him  executor,  and 
devised  to  him  the  inheritance  of  the  estate ;  and  for 
the  purpose  of  preventing  any  revocation  of  such  will 
and  a  new  appointment,  the  husband  gave  to  Evans  a 
bond  with  a  condition  to  that  effect.  In  August,  1785, 
fVhile,  the  trustee,  bought  the  premises  of  Evans  for 
1000/.  J  and  in  1793  he  sold  them  to  Quarman  for 
■1500/.,  to  whom  he  gave  a  bond  of  indemnity. against 
Mrs.  Parkes  and  her  husband.  In  April,  1799.  Mr. 
:and  Mrs.  Parkes  executed  another  instrument,  .by 
■which,  after  acknowledging  their  receipt  from  White, 
the  trustee,  of  SOO/.,  stated  by  him  to  be  the  difference 
of  price  between  Evan^&  purchase  in  1785  and  that  of 
Quarman'yu  1793,  after  deductions,  &c.  and  that  Mr*. 
Parkes  had  made  a  will  in  favour  oiQuarviav,  they  en- 
■gagedthat  she  should  not  execute  another  will,  nor  do 
any  act  to  molest  Quarmarit  his  heirs,  &c.  At  the 
lime  of  Whites  purchase,  the  net  rent  of  the  estate  was 
501.  Mrs.  Parkes  endeavoured  to  set  aside  these  trans- 
actions upon  the  grounds  of  her  not  having  received  a 
ivaluable  consideration,  and  of  her  being  under  the 
.control  and  influence  of  her  husband  and  JV/iite ;  her 
.billcharging.that  fVhiteh&d  attempted  to  make  undue 
■advantages  by-taking  a  conveyance  of  the  trust  estate 
irom  her  j  and  that  Quarman  had  notice  of  the  settle- 
.ment,  and  took  a  bond  of  indemnity  from  White,  which 
■notice  and  bond  he  admitted  in  his  answer,  but  clabned 
the  benefit  of  the  purchase  as  made  without  fraud,  or 
at  least  to  be  allowed  the  rents  received  on  account  of 
his  purchase  money  and  interest,  and  to  stand  as  a  mort- 
gagee for  the  residue  to  the  full  amount  of  the  prin- 
cipal  -and  interest  of  all  monies  White,  the  trustee, 
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might  have  advanced  for  the  use  or  by  the  direction  of 
the  wife.  The  objects  of  the  suit  were,  first  to  nibject 
the  legal  estate  in  the  settled  property  in  Quamutn  to 
the  settlement  uses,  at  least  subwquent  to, the  trust  for 
the  wife's  separate  use ;  and  secondly,  fbr  a  declaration, 
as  to  her  interest  (notwithstanding  her  acts  and  the 
remote  periods  when  they  were  done)  that  White  ud 
Qfiarman  were  trustees  of  the  rents  during  the  whole 
time  for  her  separate  use.  But  as  to  the  wife's  separate 
trust  estate  for  life,  let  in  by  levying  the  fine,  Lord 
Eldon  decreed  that  Quarman  waa  intitled  to  it  on  the 
principle  of  the  wife's  right  to  dispose  of  it  as  a  feme 
sole ;  and  that  White  being  a  mere  trustee  to  preserve 
contingent  remainders,  and  to  pay  the  rents  to  the 
wife's  separate  use,  was  not  such  a  trustee  to  whom 
the  doctrine  of  the  Court,  in  regard  to  trustees  buying 
trust  property,  applied  (a).  Bat  that  as  to  the  limii 
tations  in  the  settlement  to  the  general  appointment  of 
the  wife  after  her  death  by  will,  and  in  default  of  any 
to  her  children,  his  Lordship  held,  that  they  were  not 
affected  by  the  transactions,  since  White  being  a  trustee 
to  protect  the  ambulatory  appointment  of  the  wife  and 
the  interests  of  her  children,  the  transactions  could 
not  be  supported  in  breach  of  those  duties,  and  from 
what  appeared  on  the  face  of  the  instruments  (£)• 
The  wills,  therefore,  were  ordered  to  be  delivered  up  j 
and  Quarman  was  directed  to  convey  the  premises  \a 
new  trustees  to  las  own  me,  during  the  wife's  life,  with 
remainder  upon  the  trusts  of  the  settlement,  except  a 
to  the  ultimate  reversion,  which  was  to  be  limited  to 
himself  in  fee.  This  ultimate  reversion,  the  reader  will 
have  observed,  belonged  to  the  wife ;  and  it  is  presnmea 
that  it  was  excepted  in  favour  of  Quarman  from  the 
effect  of  the  fine  which  was  levied. 

I  shall  now  advert  to  a  case  where  a  creditor  of  the 


(a)  1 1  Vcs.  226,  C*)  '  1  Vea.  231.  235- 
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husband  procured  himself  to  be  appointed  a  trustee  of  ^'^ 
the  wife's  separate  estate,  and  then  prevailed  nith  her  ™^ 
to  execute  a  deed  providing  for  payment  of  the  interest  cen 
and  principal  of  the  debt  out  of  her  separate  property  ^ 
.  vested  in  him  as  her  trustee,  under  which  circumstances  Kt 
the  Court  set  aside  the  transaction. 

The  case  alluded  to  is  Dalbiac  v,  Dalbiac  (a).  There, 
QSL  long  annuities,  the  separate  estate  of  A^  the  wife 
of  Bi  were  vested  in  the  executors  of  her  surviving 
trustee.  In  May,  1796,  B  and  his  uncle  D  procured 
A  to  join  with  him,  B,  in  a  bond  to  D,  for  B*a  debt. 
The  executors  refused  to  pay  the  interest  out  of  A'& 
estate,  and  i>,  the  creditor,  and  E  were  appointed  new 
trustees  under  a  decree  obtained  for  the  purpose,  and 
the  annuities  were  transferred  into  their  names.  Imme- 
diately after  this  transfer,  D,  without  consulting  £,  his 
co-trustee,  prevailed  upon^  to  execute  a  deed,  declaring 
Uiat  the  new  trustees  should  Ift  possessed  of  the  an- 
nuities upon  trust  to  apply  them  in  paymebt  of  the  in- 
terest of  the  debt,  from  March  preceding  the  date  of 
the  bond,  and  the  surplus  to  A  for  life,  and  after  her 
death  to  discharge  the  principal  out  of  the  capital  fund, 
which  was  limited  to  the  wife  absolutely  in  the  event 
of  her  leaving  no  child.  B  the  husband  being  dead, 
A  filed  a  bill  to  be  relieved  against  the  above  securities, 
and  for  a  transfer  of  the  annuities  to  herself,  there 
being  no  child ;  also  for  payment  of  the  amount  of  D't 
receipts  since  he  became  a  trustee.  D  insisted  upon 
the  iaimess  of  the  transaction,  but  acknowledged  that 
his  consent  to  become  a  trustee  was  with  the  design  of 
repaying  to  himself  his  debt  more  readily  out  of  A'% 
separate  estate.  £  the  co-trustee  did  not  sign  the 
deed.  Sir  William  Grant  decreed  the  securities  to  he 
delivered  up,  because  D  imposed  upon  the  Court  in 
suppressing  his  debt  for  the  purpose  of  being  appointed 


<fl)  ]6Tcs.  116. 
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&  trustee  in  oriler  to  obtain  dominion  over  the  fund, 
and  with  it  to  pay  his  own  debt ;  that  Z>,  therefore, 
was  precluded  from  setting  up  such  demand  against  A, 
and  could  not  be  allowed  the  benefit  of  the  deed  ob- 
tained under  the  above  circumstances.  With  respect 
to  D*s  receipts,  his  Honor  decreed,  that  an  account 
could  not  be  taken  ferther  back  than  from  the  hus- 
band's death,  as  he  and  his  wife  lived  together ;  and 
that  since  she,  during  his  life,  would  not  be  intitled  to 
an  account  against  his  representative,  she  was  equally 
precluded  against  his  creditor  and  assignee  (a). 
t  of  If,  however,  the  wife,  with  full  knowledge  of  her 

wqw-  rights,  acquiesce  for  a  length  of  time  in  dispositions  of 
her  separate  property,  against  which  she  might  ori- 
ginally have  obtained  redress,  the  Court  will  not  re- 
lieve her  (4).  This  appears  from  Lord  Hardwicke's 
clear  and  elaborate  j  udgment  in  Pawlet  v.  Delaval  (c), 
in  which  case  his  Lordship  decided  that  Lady  Pcnrkt 
was  concluded  by  her  acts  and  acquiescence  in  consti- 
tuting her  separate  estate  part  of  the  assets  of  Lord 
Pawlet,  her  first  husband ;  and  he  emphatically  ob- 
served, that  facts  and  acquiescence  were  material  to  de- 
termine great  rights  and  properties. 

V.  Having  considered  in  prior  parts  of  this  treatise 
various  subjects  branching  out  of  the  now  established 
doctrine,  that  a  married  woman  is  to  be  treated  as  a 
feme  sole  iu  relation  to  property  settled  to  her  separate 
use,  what  remains  to  be  discussed  in  the  present  chapter 
will  only  regard  her  capacity  of  suing  and  being  im- 
pleaded aq  a  single  woman  in  respect  of  such  estate  i 
her  character  as  a  mairied  woman  living  apart  from  her 
husband  by  mutual  'agreement,  upon  a  separate  main- 
tenance, being  reserved  for  consideration  in  the  next 
chapter. 


(rt)  See  ante,  p.  220.  et  uq.  (t)  Campbell  v.  WJk"- 

5  Vrs,  6/8.  (c)  2  Ves.  sea.  668;  on  ibis  subject,  «« »"/'«'' 
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It  is  firmly  settled  that  a  married  woman  cannot 
bind  her  person  by  any  contract  during  the  cover- 
ture (a),  except  under  the  special  circumstancear  before- 
mentioned  (A).  At  law,  therefore,  she  cannot  sue  or 
be  sued  without  her  husband  being  a  party  as  before 
observed  (r);  and  so  it  is  in  equity,  this  distinction 
being  observed,  that  when  her  suit  is  for  her  separate 
property,  her  husband  should  be  made  a  defendant, 
and  she  alone  be  the  complainant  under  the  protection 
of  her  next  friend  (rf) ;  but  when  she  is  a  defendant  in 
that  Court,  the  suit  being  to  establish  a  claim  upon  her 
separate  estate,  she  is  so  far  considered  as  a  single 
woman,  as  to  make  it  necessary  to  serve  her  personally 
with  process  in  the  cause  (e). 

Since  the  wife  is  liable  only  to  the  extent  of  her  sepa- 
rate property  in  the  hands  of  her  trustees,  a  Court  of 
Equity  merely  operates  upon  it  and  not  against  her 
personally  (/  ) ;  but  as  she  is  clothed  with  the  character 
of  a  feme  sole  in  regard  to  such  estate,  and  her  hus- 
band is  a  mere  formal  party,  and  the  Court  cannot  pro- 
nounce a  decree  to  bind  her  separate  property  without 
her  answer,  &c.  so  that  injustice  might  result  from 
allowing  her  an  exemption  from  the  process  of  con- 
tempt, it  has  been  determined  that  she  is  personally 
answerable  for  contempts  in  not  obeying  the  orders  of 
the  Court,  and  may  be  committed  to  prison  as  any 
other  person. 

Thus  in  Bell  v.  Hyde  (g\  and  Dubois  v.  Hole  (A), 
the  wife  was  committed  to  prison  for  not  putting  in  an 
answer ;  and  in  Stansbury  v.  WatkinSy  a  case  at  the 
Rolls  in  the  year  1772  (i),  Sir  Thomas  Sewell  ordered 
an  attachment  to  issue  against  the  wife  alone. 


Wife's  sepa- 
rate cha- 
racter in 
equity  in 
regard  to 
proceedings 

her. 


Liable  to 
answer  per- 
sonally for 
contempts  of 
Court. 


(a)  Supra,  p.  117.         (b)  Supra,  p.  120.  124.  (c)  Marshal 

V.  Button,  8  Term  Rep.  547.  (rf)  Griffith  v.  Hood,  2  Ves. 

sen.  452.  (e)  9  Ves.  488.  (/)  1  Bro.  C.  C.  20. 

(g)  Pre.  Ch.  330.  (h)  2  Vcrn.  614.     Ed.  by  Raithby. 

Sec  Panncll  v.  Taylor,  I  Turners  Ch.  Rep.  96.  (i)  Slated 

in  no^cs,  2  Vem.  611.    - 
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■^'^"^  But  in  Carleton  v.  M^Enzie  (a),  a  wife  executrix 
uined  for  ^^^  residuary  ]^atee  answered  the  original  bill  jointlj 
r  Beparate  with  her  husband,  the  bill  was  amended,  and  her  hus- 
band went  abroad  ;  and  Lord  Eldon  determined  that 
in  such  a  case,  a  previous  order  that  the  wife  should 
answer  separately  was  necessary  to  bring  her  into  con- 
tempt for  not  answering  the  amended  bill. 


(fi)  lOVes.  442. 


,867 


CHAPTER  XXII. 

ON  SEPARATION  BETWEEN  HUSBAND  AND  WIFE. 

Having  discussed  in  former  parts  of  this  work  the 
rights  of  husband  and  wife  in  each  other's  property 
whilst  living  together,  their  power  over  it,  and  the 
wife's  interest  as  a  feme  sole  in  real  and  personal 
estates  limited  to  her  separate  use,  we  shall  lastly  con- 
sider the  law  and  equity  resulting  from  a  suspension 
of  the  marriage  state  by  voluntary  separation  of  hus- 
band and  wife. 

This  kind  of  separation  is  the  offiipring  of  late  years, 
and  totally  unknown  to  the  common  law;  and  the 
observation  must  be  repeated,  that,  as  in  the  other 
innovations  upon  that  law,  so  in  this  instance  the  legal 
acknowledgment  of  this  species  of  divorce  has  intro- 
duced in  the  administration  of  justice  considerable 
difficulties  and  perplexities  (a).  According  to  the 
original  policy  of  this  country,  the  Ecclesiastical  Courts 
had  exclusive  jurisdiction  of  the  rights  and  duties  aris- 
ing from  the  state  of  marriage,  and  they  acknowledged 
no  such  kind  of  divorce  as  that  under  consideration. 
They  did  not  permit  the  parties  by  voluntary  compact 
to  alter  those  rights  and  duties,  and  in  so  doing  they 
prevented  those  anomalous  cases  which  have  occurred 
since  the  establishment  of  the  doctrine  in  Courts  of 
Law  and  Equity,  that  a  separation  in  pais  is  in  effect 
valid,  and  that  whilst  it  continues  the  wife  is  to  be 
considered  in  most  respects  a  feme  sole.  In  conse- 
quence of  this  departure  from  the  common  law,  and 


(a)   llVcs.529. 
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the  inconsistencies  between  the  rights  and  powers  be- 
longing to  those  two  difl^rent  conditions  of  life,  ori- 
ginate the  difficulties  in  dispensing  justice  when  a 
married  woman  is  permitted  to  assume  the  character  of 
a  feme  sole ;  for  a  married  woman  is,  as  we  have  seen, 
disabled  by  policy  of  the  common  law  from  contracting 
so  as  to  bind  her  person ;  neither  can  she  be  guilty  of 
felony  in  the  presence  of  her  husband,  nor  can  sue  or 
be  impleaded  without  him  (a) ;   she  is  also  debarred 
temmrer       from  being  a  witness  for  or  against  him  ;  so  that  if  she 
eking  dis-    ""^^^  made  a  defendant  to  a  bill  praying  no  relief 
ivery  from    against  her,  but  merely  seeking  a  discovery,  which,  if 
It  husban?  sdnJ'ssible  in  evidence,  would  affect  her  husband,  a 
demurrer  would  hold  to  such  a  proceeding  (£). 

I  shall  consider  the  subject  of  this  chapter  under 
the  following  heads : — 

I.  The  I^al  effect  of  a  separation  in  pais  when  the 
property  of  husband  or  wife  is  by  deed  vested  in 
trustees  to  pay  the  wife  a  yearly  sitm  for  main- 
tenance, distinguishing  when  such  deed  is  made 
with  a  view  to  a  future  separation,  and  when 
with  a  view  to  an  immediate  one. 

II.  The  validity  of  deeds  of  separation  against  the 
husband's  creditors. 

III.  The  Jurisdiction  of  a  Court  (f  Equity  in  de- 
creeing the  performance  of  agreements  for  sepa- 
ration and  for  separate  maintenance. 

IV.  The  wife's  power  qf  alienation  over  her  separate 
maintenance,  its  UabiUty  to  her  debts,  and  the 
husband's  responsibility  for  her  debts  contracted 
during  separation. 

V.  What  will  deter/nine  the  wife's  separate  provision. 


-  (a)  Supra,  p.  125.  (6)  Le  Texier  v.  the  Margrave  of 

Angpach,  5  Vcs.  322.  15  Vcs.  t&9.    Barron  v.  Grillard,  3  Ves.  and 
R.  I  fin. 
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and  her  remedy  when  molested  by  her  husband 
whilst  separated Jrom  him. 
VI.  The  effect  of  separation  upon  the  husband's 
right  of  action  fir  his  wi/^s  adultery  during  the 
period  of  their  living  apart. 

I.  Every  person  who  reads  the  cases  on  the  pre-  Deeds  ma 
sent  subject,  must  be  forcibly  struck  with  the  diffi-  in  contem 
culties  which  have  arisen  from  the  proposition  once  ^^^^,, 
established,  that  husband  and  wife  have  the  power;  separatior 
with  or  without  cause,  to  effect  a  legal  and  binding  ^^  ** 
separation  through  the  intervention  of  trustees,  by 
mutual  agreement  in  pais  to  live  apart.  This,  how- 
ever, is  established  by  a  series  of  decisions,  whatever 
may  be  the  anomalies  and  perplexities  which  attend  it. 
The  principle  has  been  acknowledged  and  acted  upon 
in  a  number  of  instances  (a).  If,  then,  deeds  of  set- 
tlement made  in  contemplation  oVtmmediate  separation 
be  not  ill^al,  and  the  provisions  for  the  wife's  main- 
tenance may  be  enforced,  it  does  not  appear  why  a 
similar  provision  made  with  a  view  to  an  event  which 
may  occur,  viz.  the  necessity  of  a  separation  at  some 
future  period  during  the  marriage,  should  be  more 
illegal  or  contrary  to  policy ;  for  the  same  arguments 
of  illegality  and  bad  policy  apply  to  each  case,  as  also 
to  all  separate  provisions  made  for  married  women, 
by  rendering  them  independent  of  their  husbands,  and 
facilitating  a  separation  between  them}  yet  those 
latter  provisions  are  valid.  Such  is  the  reasoning  of 
Le  Blanc,  J.,  in  the  case  of  Rodney  v.  Chambers  (A). 
The  perplexities  occasioned  by  the  present  law  of  sepa- 
ration are  detailed  in  Lord  Eldon's  judgment  in  the 


(a)  8  Term.  Bep.  521.  2  Ventr.  217.  Leech  v.  Beer,  3  Keb. 
363.  2  Bro.  C.  C.  90.  3  Meriv.  256.  Batemaa  v,  Ro8s,  1  Daw. 
235.  Jee  v.  Thurlow,  2  Bam.  and  Cresa,  547.  See  Innell  v.  New- 
man, 4  Barn,  and  Aid.  419.  (6)  2  But,  297. 
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case  of  Lord  St.  John  v.  Ladt/  St.  John  (o) ;  but  tbe 
root  of  the  evil  lies  in  the  allowance  of  any  separation 
between  husband  and  wife,  except  under  the  authority 
of  the  Ecclesiastical  Court,  which  permits  no  divorce  a 
jnensd  et  thoro  except  propter  seevitiam  aut  adulteritan ; 
for  whilst  this  separation  in  pais  is  allowed  to  continue, 
and  the  wife  is  to  be  considered  as  a  feme  sole  during 
her  voluntary  residence  t^Mirt  from  her  husband,  dif- 
ficulties must  occur  in  applying  the  same  rules  of  law 
to  her,  still  clothed  with  the  character  of  a  wife,  ai 
are  applicable  to  sii^le  women  (i). 


(a)  1 1  Vcfl.  jnn.  529.  In  the  case  of  the  Esrl  of  Wcstmcatti  r. 
the  Cknintew  of  Westmeath,  Alarch  1830,  May  1821,  which  came 
before  the  Lord  Chancellor,  on  a  motion  for  an  injunction  to  rtaf 
proceedings  at  law  under  a  deed  of  separation,  his  Lordship  ex- 
pressed a  strong  opimon  against  the  policy  of  such  inatnunents,  sad 
against  the  |Hinciple  of  the  cases  in  which  they  hare  been  hdd 
valid.  The  injunction  was  refused  on  the  ground  that  the  natter 
depended  upon  a  l^al  question. 
;  of  (6)  The  case  of  Marshall  v.  Rutton,  8  T.  R.  545,  in  deciding 

of  se-  that  a  deed  of  separation  does  not  relieve  the  wife  from  thelc^dis* 
'""ta"^  abilitiesof  coverture,  and  the  Cttse  of  Legardv.  Johnson,  3  VeB.352, 
ined  in  '"  '^'^'''8  ^^  ■»  agreement  for  a  separate  proriBkiii  between  tiie 
husband  and  wife  alone  is  void,  from  her  incapacity  to  contract,  bave 
removed  the  chief  part,  if  not  the  whole,  of  the  anomalies  iotio- 
dnced  by  the  previous  cases  on  this  subject.  These  decisions  have 
materially  qualified  the  effect  of  deeds  of  separation.  It  may  be 
conudered  at  present  as  settled,  that  such  deeds,  when  not  contem- 
plating  a  future  separation,  are  valid,  so  far  as  rdates  to  the  tnuts 
and  covenants  by  which  the  husband  nmkes  a  provision  for  the  wite, 
and  the  indemnity  given  to  the  husband  by  the  trustees.  See  the 
cases,  ante,  p.  269,  note.  But  the  effect  of  some  of  the  other  claiwes 
usually  contained  in  deeds  of  this  description  u  more  doubtful. 

These  deeds  are  generally  framed  with  the  view  of  cnfiH«ing  the 

continuance  of  the  separation,  either  for  the  lives  of  the  hosbsnd 

and  wife,  at  until  they  shsll  again  mutually  agree  to  cohabit,  and 

Hants      ibr  that  'purpose  oovenants  are  inserted  to  prevent  any  suit  &r  the 

»com-     restitutien  of  conjugal  rif^ts,  and  to  restrain  the  husband  from 

loabita-  ^jierciMng  personid  control  over  the  wife. 

In  the  Ecclesiastical  Courts,  prorisions  of  this  dcacription  aie  oao 
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In  accordance  with  the  abore  observations,  the  Court 
of  King's  Bench  decided,  in  Rodney  v.  Chambers  (a). 


to  be  Toid.     They  form  no  objection  to  a  Bnit  for  re8tituti(si  of  con- 
ju^  rights.     See  Mortimer  t.  Mortimer,  2  Ha^  3 1 8. 

In  the  Courts  of  civil  jnrisdictian,  these  pmiiioiu  oan  of  couns 
have  no  effect  ts  ugaimt  the  wife  powmally.    Whether  thay  an  be 
enforced  as  against  the  husband,  or  the  wife's  trustees,  is  a  different 
q^uestion.     The  dicta  on  this  subject  in  tbe  cases  on  writs  of  habeaa 
corpus  (cited  potl,  sect,  5)  have  been  much  qneationed  (see  11  Ves. 
532),  and  seem  to  be  orermledby  the  prindple  laid  down  in  Marshall 
V.  Rntton,  that  the  husband  and  wife  cannot  by  agreement  change 
their  legal  capadtiea  and  characters.    It  has  been  sometimes  men- 
tioned as  donbtfiil,  whether  the  husband's  oovenant  not  to  sue  for 
restitution  of  conjugal  rights  could  be  enforced  by  prohibition  or 
injunction.     S  T.  R  546.     1  Cox,  107.     3  Bro.  C.  C.  620.     1 1  Vea. 
533-     See  Butler's  case,  1  Freem.  282.     In  Westmeatb  t.  Wcat- 
meath,  the  Lord  Cbancellt^  said  he  believed  that  such  an  injunction 
had  been  granted  in  the  time  of  Lord  Bathurst,  but  that  it  was  the 
only  instance.     Fromtbemannerinwhichthepointhasbeenspoken 
of,  it  may  be  inferred,  that  the  Courts  would  now  be  unwilling  to 
entertain  this  jurisdiction.     In  the  case  last  referred' to,  his  Lordship 
also  doubted  whether  an  action  at  law  could  be  maintained  agunst 
the  husband  upon  this  oorenant,  and  obaerrcd,  that  if  he  should  take 
the  opinion  of  a  Court  of  Law,  that  should  be  one  of  the  punts  r^ 
ferred  to  them.     In  this  case,  a  suit  rai  the  part  of  the  husband  has 
proceeded  in  the  Ecclesiastical  Court  (see  2  Addams,  380),  and  it 
does  not  appear  that  any  attempt  has  bean  made  to  prevent  Jt  by 
proceeding  at  law  or  in  equity.     Hie  ai|;uments  against  the  policy 
of  these  covenants  would  apply  equally  whether  they  were  made  the 
subject  of  an  action  or  an  application  for  an  injunction.     The  latter 
mode  of  proceeding  would  also  be  open  to  another  objection,  ftom  the 
matter  being  merely  personal,  not  directly  affecting  any  right  of  pro- 
perty or  pecuniary  interest.    See  2  Swan,  413. 

In  one  late  case,  indeed,  a  covenant  of  this  kind  was  Inrou^tbefim 
the  notice  of  the  House  of  Lords :  how  far  it  could  be  enfiiroed  did 
not  come  under  consideration ;  bnt  some  weight  appears  to  have 
been  attached  to  it.  In  Tovey  v.  Lindsey,  1  Dow.  1 1 7,  one  question 
was,  whether  the  wife  was  to  be  ooosidered  oa  domiciled  in  Scotland, 
so  as  to  be  within  the  jurisdiction  of  the  Scotch  Commissary  Coort, 
where  her  husband  had  sued  for  a  divorce.  She  was  in  &ct  living 
in  England  apart  ftom  her  husband,  under  a  deed  of  separation  by 
which  be  covenanted  to  permit^her  to  rende  wherever  she  should 
think  proper.  But  it  was  contended  that  the  husband  was  domiciled 
(a)  2  East,  233. 
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that  the  husband's  covenant  with  his  wife's  trustees- to 
pay  her  an  annuity  as  separate  maintenance  in  the. 

in  Scotland,  and  that  the  domicU  of  tbe  wife  was  r^ulatcd  by  that 
of  her  hnaband.  On  this  psrt  of  the  caae  the  Lord  Chancellor  ob- 
Beired,  that  "  even  if  the  fiction  or  rule  of  law  were  admitted  that 
the  forum  of  the  wife  followed  that  of  her  husband,  go  as  to  give 
jurisdiction  to  the  Scotdi  Courts  in  this  caae,  the  effect  of  the  deed 
mnat  be  to  put  an  end  to  that  rule  or  fiction  till  the  deed  was  re- 
voked. He  himself  had  agreed  that  their  ibmm  should  be  different 
if  his  wife  so  pleased ;  and  then  be  endeavoured  b]r  this  process  to 
get  rid  of  the  effect  of  his  own  agreement." 

It  is  now  settled  (notwithstanding  an  early  case  to  the  contrary); 
Turner  v.  Warwick,  Finch.  73)  that  these  provisions  will  not  be 
enforced  in  equity  by  a  decree  establishing  tbe  agreement  for  sepa- 
ration personally.  (Wilkes  v.  Wilkes,  2  Dick.  791 .  3  Mer.  268). 
'lliis  follows  equally  whether  the  covenants  be  or  be  not  binding  on 
the  husband  andtmstees :  the  effect  of  the  decree  would  be  to  make 
them  binding  on  tbe  wife. 

In  a  late  case  in  tbe  Consistory  Court  of  London  (Barker  r: 
Barker,  2  Addams,  265),  where  the  husband  sued  for  a  divorce  on 
the  ground  of  adultery  committed  subsequently  to  a  deed  of  separa- 
tion, tbe  suit  was  dismissed,  the  Judge  being  of  opinion  that  the 
clauses  by  which  it  was  agreed  that  tbe  wife  might  live  separately,  in 
such  manner,  at  Buch  places,  and  with  such  persons  as  she  should 
think  proper,  and  that  the  husband  should  not  molest  her  in  her 
person  or  manner  of  living,  or  compel  her  by  ecclesiastical  censures 
or  otherwise  to  cohabit  with  him,  or  sue  any  persons  for  receiving, 
harbouring,  lodging,  protecting,  or  entertaining  her,  amounted 
in  effect  Xf>  a  license  to  her  to  commit  the  offence  of  which  be 
complained.  And  ondoubtedly  if  this  construction  were  weO 
founded,  it  would  form  a  strong  objection  to  the  validity  of  most 
deeds  of  separation.  The  cause  was  heard  on  appeal  before  Sir  John 
NicboU,  and  it  was  not  necessary  for  him  to  decide  the  point,  other 
evidence  being  adduced,  which  was  held  to  prove  that  the  deed  was 
not  made  with  the  intention  imputed  to  it,  and  the  sentence  of 
divorce  a  inensd  et  tkoro  was  pronounced.  In  a  case  occurring  shortlv 
afterwards  (Sullivan  v.  Sullivan,  2  Addams,  299),  where  the  language 
of  the  deed  was  the  same.  Sir  J.  Nicholl  considered  tbe  objection 
unfounded;  it  contained,  he  said,  only  the  ordinary  provisions, 
which  neorly  in  all  cases  find  their  way  into  deeds  of  this  nature; 
and  it  was  well  settled  that  these  deeds  did  not  bar  suits  for  divorce. 


Covenants  by  gee  1  Haggard,  142. 
husband  to  _     _    ■" 


nusoana  to  j^     ,      ,  .,  ,  , 

irive  up  tbe  "ceds  ol  separation  sometimes  contain  a  covenant  on  the  part  of 

thed 


custody  of        ^^  husband  to  resign  the  children  of  tbe  marriage,  or  some  of  them 
'le  children. 
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frent  of  a  separation  in  future  taking  place  between 
iiem,  with  the  approbation  <^tke  trustees,  was  a  legal 


0  tkfl  care  of  the  vjfie,  bnt  the  legality  of  such  a  covenant  haa  been 
lootkned,  II  Vea.531.  On  thia  subject  see  VUlareal  v.  Melliah, 
'  Swan,  533.  PoweU  v.  Cleaver,  2  Bro.  C.  C.  500.  CoUton  v. 
Unris,  6  Madd.  89-     Leooae  v.  Sheirea,  1  Vem.  442. 

It  has  been  heldjn  several  caaea,  that  the  effect  of  a  deed  of  sepa-  Deed  of  se- 
Btioo  is  put  an  end  to  by  a  reconciliation,  the   wife  being  again  p«»tioii  pat 
Miataincd  by  her  husband,  and  Uie  object  of  the  deed  no  longer  ?"  ™^  *" 
lirting.     Fletcher  v.  Fletcher,    2  Cox,  99.     Bateman  v.  Roai,  cSiationor 

Dow.  235.    Jee  v.  Thurlow,  ubi  supra.  For  aimilor  reasons  it  may  sentence  for 
e  inferred  that  the  same  effect  woold  be  produced  by  a  return  to  restitution  of 
ohalutation  compelled  by  the  sentence  of  the  Ecdesiastical  Courts.  <^i°g>l 
iliere  may  perlu^  be  some  difficulty  in  the  application  of  this  prin-    c€^iv 
iple,  to  cases  where  the  deed  not  only  provides  a  maintenance  for 
he  wife,  but  makes  a  pennanent  settlement  of  the  husband's  pro. 
Mty,  giving  her  a  future  interest,  as  in  WcNrrall  v.  Jacob,  3  Mer. 
5S,  or  where  it  contaics  provisions  partly  for  the  benefit  oS  the 
hildren. 

Since  a  reconciliation  in  general  avoids  the  deed,  it  makes  no  djf. 
ireace  in  aubetance  in  this  respect,  whether  it  be  framed  with  a 
iew  to  a  neparation  during  life,  or  to  a  separation  until  the  parties 
lall  agree  ta  cohabit. 

It  seems  that  a  sentence  of  the  Ecclesiastical  Court  directing  a 
atnra  to  cohabitation,  even  if  not  obeyed,  mi|^t  also  prevent  the 
peradon  of  the  deed,  at  least  so  far  as  to  prevent  it  from  being  en- 
rced  in  favour  of  the  disobedient  party.     See  2  Cox,  107. 

It  liBi  been  observed  that  the  l^al  effect  of  contracts  relative  to  Objections  to 
operation   has  been  considerably  narrowed.      In  several  modern  j^T*'L^ 


lestic  Ufa,  that  it  would  be  more  coniistent  with  sound  legal  prin- 
ple,  not  to  allow  their  c^keration,  even  in  its  present  qualified  ex- 
at.  2  Boe-and  Pull.  10'.  ST.  R.546.  II  Vea.537.  3Afer. 
58.    Westmeath  v.  Westmeath,  cited  supra. 

In  considering  this  ^ufstion,  high  as  the  authority  of  these 
Jiaioas  is,  tome  doubt  arises  from  contrasting  them  with  thoae 
hich  picviously  prevailed,  and  from  observing  that  this  view  of 
K  nature  of  the  agreementa  in  question,  does  not  appear  to  have 
■jested  itself  to  ^  Courts  until  a  very  late  period.  Tlie  case  of 
eard  y.  Webb,  2  Bos.  and  Pull.  93,  seems  to  be  the  first  in  which 

waa  intimated  that  such  agreementa  ought  to  be  deemed  contrary 
'  the  policy  of  the  law.     In  Lcgaf  d  v.  Jotinson,  the  objection  tamed 

VOL.  II.  T 
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and  valid  covenant ;  and  the  Judges  were  unanimousl] 
of  opinion,  that  the  trustees  were  intitled  to  recover  it 


on  different  grounds.  Before  that  time  the  legality  of  deeds  o 
separation  was  constantly  recognised,  apparently  without  a  sas 
picion  of  tbeir  being  open  to  any  morel  or  legal  objection.  Som 
favour  even  had  been  shown  to  such  arrangements ;  the  Court 
having,  in  order  to  give  effect  to  them,  gone  so  fiu-  as  to  introdoc 
several  anomalous  exceptions  to  the  ordinary  rules  of  law.  Sine 
these  have  been  overruled,  it  will  perhaps  be  found  that  there  is  n 
inconsistency  between  the  principles  of  law,  and  the  practice  as  r«n 
settled  with  respect  to  deeds  providing  a  separate  maintenance  h 

Tt  may  be  observed,  that  the  law  does  not  directly  prohibtt 
husband  and  wife  from  living  in  a  state  of  voluntary  sepamboii 
Either  is  intitled  to  compel  cohabitation ;  but  so  long  asbotharecon 
tented  with  their  state  of  separation,  there  is  no  law  to  prevent  c 
punish  its  continuance.  The  Ecclesiastical  Courts  do  not  inteifer 
in  these  cases,  even  when  the  fact  of  separation  comes  judicially  be 
fore  them,  unless  their  assistance  be  prayed  by  one  of  the  parties-  I 
a  suit  for  a  divorce,  or  for  a  declaration  of  nullity  of  marriage,  Mi 
th«  sentence  is  confined  to  a  mere  dismissal  of  the  suit,  not  proceed 
ing  to  direct  a  return  to  cohabitation.  1  Hagg.  129.  156.  40S 
2  Hagg.  168.  198.  262.  And  the  compromise  of  a  suit  for  restitn 
tion  of  conjugal  rights  appears  not  to  be  prohibited.     2  Ha^.  330 

The  objection  that  a  separation  interferes  with  duties  enjoined  d 
morality,  is  one  that  does  not  arise,  unless  it  be  proved  in  the  parti 
cular  case,  or  assumed  universally,  that  the  separation  has  taJte 
place  without  sufficient  cause.  Whether  the  temporal  Conrta  wtrali 
now  inquire  into  the  sufficiency  of  the  cause,  with  a  view  to  deddini 
on  the  legality  of  the  deed ;  and  whether,  if  they  did,  they  wooli 
hold  no  cause  to  be  sufficient,  except  such  as  the  Ecclesiastical  Conn 
admit,  is  still  questionable.  But  if  the  temporal  Courts  (socordui 
to  their  present  inclination)  decline  to  enter,  for  this  purpose,  npa 
an  inquiry  into  the  drcumstances  which  have  led  to  Uie  sepatBO* 
it  would  be  a  strong  measure  to  assume  universally  that  thw*  "" 
cumstances  could  not  have  been  such  as  to  afford  a  1^*1  *>'  f^ 
justification ;  and  that  the  separation  must  therefore  necesswJT 
inexcusable,  unless  it  has  been  establi^ed  by  the  Eccle«i»** 
Courts. 

Even  those  Courts,  though  looking  with  jealousy  on  private 
rangements  of  this  kind,  do  not  act  upon  any  such  rule.  **" 
suit  for  restitution  of  conjugal  rights,  between  parties  ivno 
been  living  in  a  state  (rf  separation,  comes  before  ibtm,  tbp?  o" " 
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an  action  against  the  husband  the  arrears  which  had 
accrued  on  the  annuity  after  separation.     That  such 


aMDme  that  tlutt  state  is  onlawfiil,  because  it  liaa  been  voluntary, 
and  on  that  ground  at  once  decree  a  return  to  cohabitation ;  but  they 
admit  the  defendant  to  plead  misconduct  on  the  part  of  the  plaintiff, 
rendering  a  separation  necessary :  and  it  seems  that  there  may  be 
cases  where  the  drcumstanceB,  though  not  sufficient  to  fonnd  a  sen- 
tence of  separation  a  mentA  tt  thero,  may  yet  jnstiiy  the  party  who 
bat  withdirawn  from  cohabitation,  and  therefore  furnish  a  defence  to 
the  suit  for  restitution  of  conjugal  rights.  See  2  Hagg.  302.  313. 
320,  and  Mtdcmy  v.  Molony,  2  Addanu,  249 .  In  suits  for  divorce, 
on  the  ground  of  the  wife's  adultery,  it  is  expected  to  be  shown  that 
the  husband  has  not  cohabited  with  her  since  the  discovery  of  her 
offence,  and  this  is  usually  pleaded.  2  PhiU.  163.  So  also  alimony 
i»  allowed  to  the  wife,  with  a  view  to  her  living  separately,  during 
the  pendency  of  any  matrimonial  suit ;  this  allowance  is  granted  as 
well  when  she  is  plaintiff  as  when  die  is  defendant,  and  at  an  early 
stage  of  the  cause,  before  the  grounds  of  her  complaint  have  been 
investigated.  See  2  Hagg.  199.  204.  These  Courts  do  not  there- 
fore treat  a  state  of  separation  as  necessarily  unlawful,  because  it 
bas  not  been  preceded  by  their  sentence. 

Nether  do  the  Courts  of  Law  adopt  any  such  view.  The  plaintiff, 
in  an  action  for  criminal  conversation,  would  meet  with  but  little 
■access,  if,  after  bis  wife's  misconduct  came  to  his  knowledge,  he 
had  continued  to  cohabit  with  her,  waiting  till  a  sentence  of  divorce 
oould  be  obt^ed.  So,  if  the  wife  leaves  her  husband  in  cimsequence 
of  ill  treatment,  her  conduct  in  separating  herself  fi-an  him  is  held 
to  be  justifiable ;  and  on  this  ground  he  is  still  liable  for  her  neces- 
aary  expenses.  He  is  discharged  from  this  liability  by  her  com- 
mitting adultery,  because  the  law  holds  that  such  misconduct  justiQea 
liim  in  separatii^  from  her.  , 

Thus  a  state  of  separation,  not  sanctioned  by  the  sentence  of  an 
Ecclesiastical  Court,  is  not  universally  condemned  by  the  law.  It  is 
obvious  that,  in  a  moral  point  of  view,  the  sentence  can  make  no 
difference.  The  propriety  of  the  separation  must  depend  upon  the 
conduct  and  circumstances  which  have  led  to  it. 

If  then  the  husband  by  deed  grants  an  annuity  for  the  purpose  of 
maintaining  the  wife  while  she  may  be  living  apart  from  him,  that 
purpose  is  not  contrary  to  any  law,  nor  is  it  necessarily  contrary  to 
any  moral  duty.  In  many  instances  it  does  only  that  which,  under 
the  circumstances,  the  Ecclesiastical  Courts,  if  applied  to,  would 
have  decreed :  and  the  temporal  Courts,  in  declaring  a  deed  of  sepa- 
T  2 
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a  covenant  was  binding  seems  to  have  been   tacitly 
admitted  by  the  Court  of  Common  Pleas  in  the  case 


ration  to  be  void,  might  perhaps  be  undoing  that  arrangement  which 
the  Ecclesiastical  Courts  would  have  confirmed. 

The  case  of  Bateman  v.  Ross,  1  Dow.  235,  decided  by  the  House 
of  Lords,  is  a  strong  authority  on  this  point.  Disputes  between  the 
husband  and  wife  having  been  referred  to  arbitration,  an  award  was 
made,  directing  certain  property  to  be  given  up  to  the  separate  use  of 
the  wife,  during  the  joint  lives  of  herself  and  her  husband,  provided 
they  should  so  long  live  separate  and  apart.  The  award  was  esta- 
blished and  enforced  by  the  decree  of  Lord  Redesdale,  and  his  decree 
was  affirmed.  The  Lord  Chancellor  said,  "  it  was  objected  to  the 
award,  that  it  assumed  the 'jurisdiction  of  an  Ecclesiastical  Court, 
and  went  beyond  the  submission,  in  awarding  a  separation.  But  it 
did  no  such  thing.  It  assumed  that  there  must  be  a  separation,  and 
provided  accordingly."  The  same  principles  must  apply  to  a  deed 
not  going  further  than  to  secure  property  to  the  wife  during  such 
time  as  the  separation  may  continue. 
I  If  the  deed,  besides  providing  a  separate  maintenance,  contains 
;  clauses  purporting  to  preclude  the  parties  firom  resuming  their  con- 
^  jugal  rights,  these  are,  as  we  have  seen,  held  by  the  Ecclesiastical 
!  Courts  to  be  illegal,  and  perhaps  they  may  be  so  held  by  the  Tem- 
poral Courts:  but  if  illegal,  they  do  not  necessarily  vitiate  the  whole 
deed,  as  they  do  not  form  the  consideration  for  the  allowance  cove- 
nanted to  be  paid  by  the  husband.  The  indemnity,  if  the  deed  pro- 
vides it,  is  the  consideration:  if  not,  it  is  held  to  stand  upon  the 
footing  of  a  voluntary  grant. 

The  objections,  therefore,  to  the  permission  of  deeds  of  separation, 
must  rest,  not  so  much  upon  any  opinion  of  their  being  directly  in- 
consistent with  any  part  of  the  law,  as  upon  grounds  of  pdicy,  and 
arguments  against  their  tendency ;  arguments  which  might  be  urged 
with  almost  equal  effect  against  the  whole  doctrine  of  separate  pro- 
perty, and  as  to  which  there  is  certainly  room  for  much  difference  of 
opinion. 

The  policy  of  these  deeds  must  depend,  in  some  measure,  upon 
the  effect  which  the  Courts  of  civil  jurisdiction  may  give  to  those 
clauses  which  attempt  to  prevent  either  party  from  compeUing  a  re- 
turn to  cohabitation.  They  may  possibly  hold  (as  indeed  they  have 
done  formerly)  that  under  some  circumstances  a  contract  for  per-" 
manent  separation  should  be  held  binding,  the  consequence  of  which 
would  be  to  establish  a  peculiar  and  anomalous  species  of  divorce. 
If,  on  the  other  hand,  the  views  of  the  Ecclesiastical  Courts  should 
be  adopted,  and  it  should  be  held  that  parties  cannot  by  their  own 


_^^^ 


Sect.  1.2  Husband  and  IVife.  «77 

of  Gawden  v.  Draper  (a\  which  was  considered  in  the 
last  case ;  and  the  validity  of  the  like  covenant  does 
not  appear  to  have  been  doubted  in  Chambers  v.  Caul- 


act  abandon  irrevocably  the  rights  and  duties  of  marriage^  the  con- 
sequence will  be,  that  the  deed  will  not  furnish  any  means  of  pro- 
longii^  the  separation,  if  the  proper  tribunals  think  that  it  ought 
not  to  continue :  it  will  leave  open  to  the  Ecclesiastical  Courts  the 
consideration  of  the  question  Whether  the  cohabitation  ought  to  be 
renewed,  and  therefore  will  not  interfere  with  any  rights  or  duties 
which  are  cognizable  by  law. 

Whatever  may  be  the  ultimate  determination  of  this  question,  it 
can  scarcely  be  contended  that  the  rule  which  allows  deeds  of  sepa- 
ration, is  in  all  cases  productive  of  unmixed  evil.  And  it  may  be 
doubted  ivhether  there  is  any  principle  of  policy  which  requires  that 
matrimonial  disputes  (unlike  all  others)  should  never  be  settled  by 
private  ndjustment,  and  which  renders  it  better  to  litigate  than  to 
compronnise  them.  In  cases  where  there  has  been  on  one  side  that 
species  of  misconduct,  which,  according  to  law,  ought  to  be  followed 
by  a  state  of  separation,  the  public  is  not  injured  if  the  guilty  party 
acquiesces,  without  a  judicial  process,  in  that  state  which  the  law 
has  declared  to  be  right.  In  other  cases,  where  the  conduct  has  not 
been  such  as  to  form  a  ground,  according  to  the  law  of  the  Eccle- 
siastical Courts,  for  a  compulsory  divorce,  it  is  still  a  material  ques- 
tion whether  causes  of  less  moment  may  not  morally  justify  a  sepa- 
ration by  consent.  And  though  the  circumstances  may  sometimes 
be  such  as  not  even  to  afford  a  moral  justification,  it  is  to  be  remem- 
bered that  the  law  does  not  undertake  the  task  of  enforcing  every 
moral  duty ;  and  while  the  parties  immediately  concerned  are  sa- 
tisfied, it  is  by  no  means  clear  that  any  public  interest  renders  it 
necessary  for  Courts  of  Justice  to  interfere,  and  enter  in  each  case 
upon  an  inquiry  into  moral  conduct ;  an  inquiry  often  so  difficult  and 
intricate,  that  any  conclusion  which  they  might  arrive  at  would  be 
as  likely  to  be  wrong  as  to  be  right. 

The  wide  difference  between  the  views  of  different  Judges  upon 
these  points,  proves  that  it  is  at  least  questionable  whether  the  tole- 
ration at  present  allowed  to  voluntary  separations  ought  to  be  with- 
drawn, and  that,  if  any  new  rule  be  required,  it  is  more  fit  that 
it  should  be  introduced  by  a  legislative  enactment,  than  by  a  judicial 
decision  founded  upon  individual  opinions  on  a  doubtful  question  of 
expediency. 

(r/)  2  Ventr.  217. 
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Jield{a\  for  there  the  deed  made  provision  for  the 
event  of  a  future  separation,  and  the  husband '  cove- 
nanted, '^  that  in  case  of  future  difierences,  and  his 
wife  should  at  any  time  thereafter  find  it  necessary  to 
live  separate  and  apart  from  him,  he  would  permit  and 
suffer  her  to  leave  him,  &c.  provided  the  separation 
took  place  with  the  approbation  of  the  trustees  or  of 
the  survivor.*'  And  Lord^  Ellenborough^  C.  J.,  in 
thoroughly  canvassing  that  instrdment,  instead  of 
doubting  its  validity,  seems  to  have  considered  it  as 
good  and  binding.  Upon  Rodney  v.  Chambers  being 
referred  to  in  the  argument,  Lawrence^  J.,  thus  ex- 
pressed himself:  <<in  that  case  there  was  an  averment 
that  the  separation  was  with  the  consent  of  the  trustees. 
We  thought  that  there  was  nothing  illegal  in  the 
parties  agreeing  to  refer  the  question,  what  was  a  good 
cause  of  separation,  to  a  domestic  forum,  instead  of 
applying  to  the  Ecclesiastical  Court  for  a  divorce  and 
alimony.  The  Court,  therefore,  only  decided  in  that 
case  that  a  covenant  for  separation  and  separate  main- 
tenance with  the  consent  of  the  trustees  was  good ;  not 
that  a  covenant  was  good  generally  that  a  wife  might 
separate  herself  from  her  husband  whenever  she  pleased, 
for  that  would  be  to  make  the  husband  tenant  at  will 
to  the  wife  of  his  marital  rights.*' 

Hence  we  have  the  principle  upon  which  Rodney 
V.  Chambers  was  decided,  declared  by  one  of  the  per- 
sons who  sat  in  judgment  in  it,  and  who  continued  of 
the  same  opinion  as  he  entertained  when  that  case  was 
determined. 

In  addition  to  the  ajbove  authorities  may  be  adduced 
a  case,  finally  decided  upon  this  subject  by  the  highest 
authority  in  Ireland^  to  show  how  such  covenants  as 
the  present  were  considered  by  the  House  of  Lords  in 
that  country  before  the  Union. 


{a)  6  East,  244. 
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The  case  was  Hoare  t.  Hoare  (a).  There  the  wife 
was  intitled  for  life  to  two  annuities  amounting  to  400/., 
which  btfore  her  marriage  were  vested  in  trustees,  upon 
trust  that  if  a  separation  should  afterwards  take  place 
between  her  and  her  future  husband  at  her  instance, 
the  trustees  should  permit  her  to  take  to  her  separate 
use  a  moiety  of  the  annuities  of  400/.  during  such  sepa- 
ration, and  should  permit  her  husband  to  receive  the 
other  moiety ;  but  that  if  a  separation  took  place  by 
his  means,  or  at  his  instance,  then  that  she  should  re- 
ceive the  whole  of  the  400/.  annuities  for  her  separate 
use  during  the  marriage.  It  seems  that  a  separation 
took  place  in  consequence  of  the  cruelty  and  miscon- 
duct of  the  husband ;  and  a  bill  was  filed  by  the  wife 
in  the  Court  of  Chancery  in  Ireland  to  enjoin  the  hus- 
band from  intermeddling  with  the  annuities,  and  to  re- 
strain the  trustees  from  paying  any  part  of  them  to 
him ;  and  praying  that  the  trustees  might  pay  the 
whole  of  the  annuities  to  the  wife  under  the  above  pro- 
vision in  the  settlement,  and  for  a  receiver.  The  hus- 
band stated  in  his  answer,  that  he  had  always  used  his 
wife  with  tenderness  and  a£Pection,  and  he  offered  to 
take  her  back,  and  to  treat  her  as  his  wife.  Upon  the 
evidence,  and  the  pleadings,  the  Court  ordered  a  moiety 
of  the  annuities  to  be  paid  to  her  until  cohabitation  or 
further  order,  to  commence  from  the  time  of  the  sepa- 
ration. The  wife  being  dissatisfied  with  this  decree, 
appealed  from  it  to  the  then  House  of  Lords  in  that 
country,  claiming  the  whole  of  the  annuities  imder  the 
above  settlement.  All  objections  as  to  the  jurisdiction 
of  the  Ecclesiastical  Court,  and  in  relation  to  the  im- 
morality and  illegality  of  the  agreement,  were  urged, 
and  moreover  that  it  was  an  agreement  for  a  divorce 
instead  of  a  marriage ;  and  it  was  further  contended 
that  the  husband  having  judicially  offered  to  take  his 


{a)  2  Ridgeway'8  Pari.  Ca.  in  Ireland,  268. 
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wife  back  again,  had  determined  the  separation.  But 
the  House  of  Lords  were  not  moved  by  these  argu- 
ments.  It  varied  the  decree,  and  ordered  the  zchole 
of  the  annuities  to  be  paid  to  the  wife  until  she  and 
her  husband  should  cohabit,  or  till  the  further  order  of 
the  Court  below. 

It  may  be  inferred  from  Lord  Hardrvicke^s  judg- 
ment, in  Moore  v.  Modre  (a),  that  he  considered  such 
an  agreement  in  prospectu  to  be  valid ;  and  a  like  in- 
ference may  be  drawn  from  Lord  Vane's  case  (A),  in 
which,  a  separation  having  t^ken  place,  the  husband 
and  wife  agreed  to  cohabit ;  and  by  articles  entered 
into  on  that  occasion,  he  covenanted,  that  if  she  de- 
sired to  live  apart  he  would  not  molest  her.  After 
these  articles  were  concluded,  cohabitation  took  place, 
but,  in  consequence  of  ill  treatment,  the  husband  and 
wife  separated  a  second  time,  and  she  having  exhibited 
articles  of  the  peace  against  him,  the  Court  considered, 
that,  under  the  circumstances,  and  the  agreement  pro- 
viding such  future  possible  separation  as  above  (the 
validity  of  which  was  not  questioned),  the  wife  was  in- 
titled  to  security. 

Such  are  the  authorities  to  be  adduced  in  favour  of 
the  validity  of  settlements  containing  provisions  for 
future  contingent  separations.  But  since  the  unequi- 
vocal opinions  of  modem  judges  appear  to  be  that  the 
Courts  have  already  proceeded  too  far,  consistently  with 
policy  and  morality,  in  establishing  deeds  of  separation, 
and  as  the  case  of  Rodney  v.  Chambers  (the  principal 
one  upon  this  subject)  is  considered  by  the  profession 
as  virtually  over-ruled  by  the  decisions  of  Abbott  and 
Dallas  J  Chief  Justices,  in  the  year  1819,  on  a  writ  of 
error  in  a  case  of  Dvrant  v.  Titley  (c)  (differing,  how* 


(ji)  1  Atk.  27 7>  stated  supra,  p.  135.  See  also  NichoUs  r. 
Danvers,  2  Vera.  671.  (*)  Stated  13  East,  171,  in  notii. 

2  Strange,  1202. 

(c)  7  Price,  B77.    In  this  case  the  effect  of  the  deed  was  to  pro* 


Sect.  1.] 


Husband  and  Wife. 


281 


ever,  from  the  former  case  in  this  particular,  that  the 
future  separation  was  not  made  dependent  upon  the 
consent  or  approbation  of  the  trustees),  it  may  be  con- 
sidered that  a  deed  or  settlement  providing  a  separate 
maintenance  for  a  wife,  or  an  intended  wife,  in  the 
event  of  future  separation,  either  with  or  without  the 
consent  of  trustees  or  other  persons,  is  a  provision 
which  will  not  be  enforced  either  at  law  or  in  equity. 
When  husband  and  wife  have  resolved  to  separate 
and  live  apart,  then,  since  she  cannot  by  law  contract 
with  her  husband,  it  is  necessary  that  the  provision 
agreed  to  be  allowed  by  him  on  that  occasion,  should 
be  either  vested  in  trustees,  or  secured  by  his  covenant 
with  them.  And,  in  order  to  support  the  provision 
against  his  creditors,  the  transaction  must  be  supported 
by  a  valuable  consideration,  as  the  covenant  of  the 
wife's  trustees  to  indemnify  him  against  her  debts  (a). 
But  if  there  be  no  creditors,  the  husband  himself  will 
be  bound  (&)•     This  introduces  the  subject  proposed 


vide  a  separate  maintenance  for  the  wifip^  whenever  she  should  be 
living  apart  from  her  husband^  lej<3in^;_jt  Jo^Ji^r  Jtajaqi8.i^e.jB:Qni 
him  at  pleasure.  In  Rodney  v.  Chambers^  the  deed  was  made  as  an 
inducement  to  a  reconciliation  after  some  differences  had  arisen^  and 
it  provided  a  separate  maintenance  for  the  wife^  only  in  the  event 
of  a  future  separation  with  the  approbation  of  the  trustees.  The 
cases  are,  therefore^  distinguishable ;  and  in  Jee  v.  Thurlow^  2  Bam. 
and  Cress.  551^  Lord  Chief  Justice  Abbot  stated  that^  in  deciding 
Durant  v.  Titley,  it  was  not  intended  to  shake  any  former  decision. 
It  was  different^  he  said^  from  the  former  cases^  as  the  deed  provided 
for  the  future  separation  of  a  husband  and  wife  who  were  living 
together  at  the  time.  Mr.  Justice  Bailey  observed^  that  in  Rodney 
V.  Chambers,  the  intervention  of  impartial  persons  was  required  to 
decide  whether  sufficient  cause  of  separation  did  or  did  not  exist ; 
and  seems  to  have  thought  (in  conformity  with  the  opinion  of  Mr. 
Justice  Lawrence^  cited  ante,  p.  278)^  that  it  was  not  illegal  to  refer 
such  questions  to  the  decision  of  a  domestic  forum ;  an  opinion  which 
is  in  some  measure  sanctioned  by  the  cases  of  Soillieux  v.  Herbst, 
2  Bos.  and  Pull.  444,  and  Bateman  v,  Ross,  1  Dow.  235. 

(a)  For  the  form  of  a  deed  of  separation,  see  Append.  No.  19. 

W2Atk,511. 
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secondly  to  be  considered,  viz. :  the  validity  of  deeds 
of  separation  against  the  husband's  creditors. 
The  same  j  j^  ^jjl^  aspect  to  settlements  upon  the  wife  made 

rales  apply  *  , 

to  these  as  on  mutual  agreement  between  her  and  her  husband  to 
*®  ^^^  ^^  ^^v®  apart,  since  these  provisions  are  made  during  the 
settlements,    marriage,  what  has  been  before  said  in  regard  to  settle* 

ments  made  after  marriage  (a),  also  apply  in  general 
to  those  now  under  consideration  (A). 

If,  therefore,  a  settlement  be  merely  in  consideration 
of  an  agreement  between  husband  and  wife  to  live 
separate,  it  will  be  void  against  creditors  and  pur- 
chasers, the  statutes  of  the  ISth  and  27th  of  Elizabeth 
extending  to  such  a  deed  and  to  such  a  consideration. 
Thus,  in  Fitzer  v.  Fitzer  (c),  J,  the  wife  of  J5,  being 
intitled  to  an  annuity  of  50/.,  she  and  her  husband 
agreed  to  live  apart ;  and  B  covenanted  with  trustees, 
in  a  deed  of  separation,  to  allow  A  a  separate  main- 
tenance of  14/.  per  annum  out  of  his  own  estate,  and 
24/.  a  year  more  out  of  her  said  annuity,  also  12/.  to 
his  daughter  by  her.  In  order  to  secure  these  pay- 
ments, B  assigned  the  annuity  to  the  trustees.  The 
husband  afterwards  took  the  benefit  of  the  then  in- 
solvent debtors  act ;  and  in  a  suit  by  A  and  her  daughter 
against  J3,  and  a  creditor  of  his  subsequently  to  the 
deed  (who  was  also  assignee  under  the  act)  to  have  the 
trusts  of  the  deed  performed,  Lord  Hardwicke  de- 
clared that  the  deed  was  void  against  the  creditor,  but 
good  against  the  husband. 
And  they  arc  Similar  to  Other  settlements  qfier  marriage,  and  be- 
^^l^^^^   fore  considered,  these  provisions  upon  separation  may 

&c.  when 

made  for  a       ^ • 

valuable 
considera- 
tion, as  if  («)  See  vol.  i.  p.  303,  el  seg. 

husband  be  (J)  Hence  an  arrangement  as  to  the  wife's  property  contained  in  » 

^"^?^^^,    deed  of  separation  is  void  as  against  her,  and  cannot  affect  her  tide 
^j^^  by  survivorship  to  a  contingent  interest  falling  into  possession  aw 

her  husband's  death.     Stamper  v.  Barker,  5  Madd.  157. 
(c)  2  Atk.  511. 
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be  obligatory  upon  creditors  and  purchasers  when  made 
for  valuable  considerations.  Accordingly  if  a  person, 
or  trustees,  covenant  with  the  husband  to  indemnify 
him  against  his  wife's  debts,  the  settlement  will  be  good 
against  his  then  present  or  future  creditors,  and  also 
against  subsequent  purchasers. 

Thus,  in  Stephens  v.  Olive  (a),  A  was  intitled  to 
certain  real  estates  for  life,  subject  to  a  mortgage  for 
500/.,  and  he  and  his  wife  agreed  to  live  apart ;  A 
therefore  conveyed  his  life-estate  to  trustees ;  first,  to 
keep  down  the  interest  of  the  mortgage,  then  to  pay 
taxes,  &c.  and,  finally,  an  annuity  of  35/.  to  J3  as  sepa- 
rate maintenance.  The  trustees  covenanted  to  in- 
demnify A  against  the  debts  which  B  might  contract 
after  the  separation.  The  trustees  entered  into  pos- 
session of  the  premises,  and  afterwards  a  judgment  was 
obtained  against  A.  The  creditor  instituted  the  suit 
to  set  aside  the  settlement  as  being  voluntary*  But 
Lord  Kenyony  M.  R.,  was  of  opinion  that  the  settle- 
ment was  good,  and  declared  that  the  covenant  by  the 
trustees  to  indemnify  the  husband  against  the  debts 
which  the  wife  might  contract  after  the  separation  was 
a  valuable  consideration,  and  supported  it,  although  it 
was  made  after  the  debt  due  to  the  plaintiff  was  con- 
tracted.    Again, 

In  Worrall  v.  Jacob  (i),  A^  a  trader  liable  to  the 
bankrupt  laws,  and  J3,  his  wife,  executed  a  settlement 
afler  marriage,  by  which  the  estate  in  question,  ori- 
ginally her  property,  stood  limited  in  default  of  issue 
of  their  bodies  to  the  survivor  of  them  in  fee.  A  se- 
paration afterwards  taking  place  between  them,  A 
covenanted  with  a  trustee,  in  a  deed  of  separation  to 
pay  to  B  an  annuity  of  70/.,  and  to  convey  his  con- 


(a)  2  Bro.  C.  C.  90.  King  v.  Brewer^  in  a  note  to  that  case, 
p.  93.  S.  P.  See  also  p.  386,  in  the  same  volume.  (&)  3  Meriv. 
256. 
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tingent  estate  in  fee  to  such  persons  as  B  should  by 
deed  or  will  appoint.  The  trustee,  on  his  part,  cow- 
7ianted  to  indemnify  A  against  J3's  debts,  and  against 
any  demand  fot  alimony  which  she  might  at  any  time 
make.  B  made  an  appointment  in  favour  of  the  plain- 
tiffs. A  survived  By  and  became  a  bankrupt  and  died. 
The  question  was  between  the  appointees  of  the  wife, 
and  the  assignees  of  the  husband.  And  Sir  fViUiam 
Grant y  M.  R.,  determined  that  the  covenant  by  the 
trustee  being  founded  upon  a  valuable  consideration, 
supported  the  deed  of  separation  against  the  assignees. 
Or  if  the  It  is  observable,  in  the  last  case,  that  the  covenant 

^Mi'i!^"  extended  its  indemnity  to  the  wife's  claim  of  alimony 
title  which  ^^  the  Ecclesiastical  Court,  and  it  seems  that,  in  in- 
she  may  have  stances  where  there  is  no  indemnity  to  the  husband 
the  Ecdel  *"  against  the  debts  which  the  wife  may  contract,  yet 
siastical         if,  from  his  cruelty  or  other  misconduct  towards  her, 

he  give  her  a  title  in  that  Court  to  separation  and 
alimony,  then  the  consideration  of  the  wife  not  pro- 
secuting such  her  right,  but  consenting  to  accept 
amicably  of  a  settlement  in  lieu  of  such  alimony,  will 
support  the  transaction  against  creditors  and  pur- 
chasers. 

Accordingly,  in  Hobhs  v.  Hull(a\  the  husband 
(the  defendant)  being  indebted  to  the  plaintiff  in  judg- 
ments and  otherwise,  a  separation  took  place  between 
him  and  his  wife ;  upon  which  occasion  he  settled  part 
of  his  real  estates,  to  the  yearly  amount  of  300/.,  upon 
his  wife  for  separate  maintenance,  and  on  the  children 
of  the  marriage.  It  appeared  that,  previously  to  the 
separation,  the  husband  had  lived  in  a  state  of  adultery; 
and  it  was  insisted,  in  answer  to  the  bill  filed  by  the 
judgment  creditor  to  set  aside  the  settlement  as  voluntary, 
that  since  the  wife  was,  in  consequence  of  her  husband's 


(a)  1  Cox  Rep.  4  J5. 
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misconduct)  intitled  to  a  divorce  a  mensa  et  thoro^ 
and  consequently  to  an  allowance  for  alimony,  her 
acceptance  of  the  provision  by  settlement  in  lieu  of 
alimony  was  a  valuable  consideration,  which  supported 
the  deed  against  the  husband's  creditors.  And  so  it 
was  deteimined ;  the  Master  of  the  Rolls  thus  express- 
ing himself :  "  I  am  now  bound  to  decide  the  ques- 
tion, whether  the  husband  having  behaved  so  ill  as  to 
intitle  his  wife  to  obtain  a  divorce  in  the  Spiritual 
Court  a  mensd  et  thoroy  and  to  have  a  proper  allow- 
ance from  him,  if  the  wife,  instead  of  strictly  prosecut- 
ing that  right,  meet  the  husband  on  the  threshold,  and 
say  she  will  accept  the  maintenance  proposed  by  him 
without  litigation,  whether  this  can  be  said  to  be  such 
a  voluntary  act  as  to  be  fraudulent  against  creditors. 
Surely  this  settlement  can  never  be  said  to  be  without 
consideration,  when  the  wife  in  this  case  agrees  to 
accept  this  settlement,  instead  of  resorting  to  enforce 
her  right  in  the  Ecclesiastical  Court ;  surely  she  is 
giving  up  something  for  it.  I  am  therefore  very 
clearly  of  opinion,  that  this  is  not  one  of  those  agree- 
ments which  the  statute  of  Elizabeth  meant  to  prevent. 
I  do  not  go  upon  any  motives  of  compassion,  when  I 
decree  as  I  am  now  about  to  do,  not  upon  the  conduct 
of  the  parties,  but  upon  the  rights  in  laWy  which  I  take 
to  exist  between  them.  And  I  shall  dismiss  this  bill 
with  costs  as  to  all  parties  but  the  husband,  and  as  to 
him  without  costs.** 

The  principle  of  the  last  case  was  recognised  by  the 
Court  of  King's  Bench,  in  Nunn  v.  Ladbrooke  (a). 

In  that  case  the  husband  received  1800/.  with  his 
wife,  his  own  property  being  about  200/.  only.  He 
contracted  several  debts,  and  having  used  his  wife  with 
great  crveltt/^  they  agreed  to  live  apart,  under  a  deed 
of  separation,  by  the  terms  of  which  he,  in  consider- 


(fl)  STennRep.  521. 
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ation  of  200/.  lent  by  A,  and  paid  to  the  husband  on 
the  part  of  the  wife,  and  of  the  agreement  to  live 
separate,  and  in  order  to  make  provision  for  her,  as- 
signed to  trustees  all  the  farming  stock  belonging  to 
his  farm  at  P  (which  farm  he  proposed  to  quit  and 
assign  in  consideration  of  the  SOO/l),  cattle,  com,  &c« 
household  goods  and  furniture,  chattels  and  effects, 
upon  or  belonging  to  the  farm,  or  wherever  else  the 
same  might  be,  together  with  his  interest  in  the  lease, 
and  all  debts  then  owing  to  him,  in  trust,  at  the  dis- 
cretion  of  his  trustees,  either  to  carry  on  the  farming 
business,  or  to  sell  his  property  and  collect  his  debts, 
&c. ;  and  with  the  proceeds  (after  deducting  the  ex- 
penses of  sale,  &c.  and  repaying  A  the  SOO/.  advwced 
by  him,  with  all  other  monies  due  to  him  by  the  hus- 
band), in  trust  to  pay  all  or  such  part  of  the  husband's 
debts  as  they  should  think  proper,  and  the  residue  or 
surplus  to  the  wife  for  her  separate  use  and  disposal. 
The  trustees  entered  upon  their  trust  immediately 
after  the  execution  of  the  deed,  sold  the  greater  part 
of  the  goods,  &c.  and,  after  a  proper  advertisement, 
paid  all  such  of  the  husband's  creditors  as  sent  in  their 
demands  twenty  shillings  in  the  pound,  after  which 
there  remained  a  balance  of  329/. :  19  :  1,  exclusive  of 
some  articles  bought  in  by  one  of  the  trustees,  and 
enjoyed  by  the  wife  on  the  farm,  of  the  value  of  Ul/^ 
and  of  the  lease  of  the  value  of  500/.  After  the  sepa- 
ration the  wife  resided  constantly  upon  the  farm,  and 
received  the  produce  or  profits  by  the  hands  of  the 
trustees.  About  two  months  after  the  execution  of  the 
deed,  the  husband  became  a  bankrupt,  and  having  died 
intestate,  the  assignees  sued  the  wife  as  executrix  de 
son  tortf  so  that  the  question  for  the  Court  to  decide 
was,  whether  the  deed  of  separation*  was  or  was  not 
void  against  the  subsequent  creditors  of  the  husband  ? 
And  the  Court  was  of  opinion  that  it  was  good,  as 
being  neither  fraudulent  nor  voluntary.  And  Lord 
Kent/on  observed  (amongst  other  things),  "  that  very 
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small  considerations  had  been  holden  sufficient  to  give 
validity  to  a  deed^  where»  in  framing  family  settletnents, 
limitations  were  made  in  favour  of  the  distant  branchies 
of  the  family.  Such  remainders  were  not  considered 
voluntary  if  the  object  of  the  parties  making  the  settle- 
ment was  fair  and  honest :  but  that  the  present  was 
a  much  stronger  case ;  for  here  there  was  an  immediate 
consideration ;  independently  of  the  provision  for  the 
husband,  he  was  relieved  from  the  consequences  of  a 
suit  in  the  Spiritual  Court.^^  The  other  judges  coin- 
cided in  opinion  with  his  Lordship. 

III.  With  respect  to  the  jurisdiction  of  Courts  of  Courts  of 
Equity  upon  the  subject  of  separation  in  pais,  it  may  ^^^^^7^^ 
be  considered  as  a  general  rule  that  they  will  not  an  agree- 
infringe  upon  the  jurisdiction  of  the  Ecclesiastical  ™^^^^n*^ 
Court  by  enforcing  the  performance  of  a  mere  personal 
contract  entered  into  between  husband  and  wife  to  live 
apart  (a).     In   Worrall  v.   Jacob  (J}\  this  was  con- 
sidered by  Sir  William  Grant,  M.  R.,  to  be  settled ; 
and  in   Wilkes  v.  Wilkes  (c),  the  husband  by  deed 
agreed  that  his  wife  should  live  separate  from  him; 
but  Sir  ThomfiS  Clark,  M.  R.,  refused  to  carry  such 
agreement  into  execution,  saying,  that  such  a  subject 
was  not  within  the  province  of  a  Court 'of  Equity. 
Indeed,  whether  the  contract  be  executory  as  resting 
in  articles,  or  be  complete  as  by  deed,  and  the  trusts 
declared,  the  Court  will  not  decree  the  performance 
of  an  agreement  or  covenant  for  the  separation  of 
husband  and  wife  (e/). 

But  notice  must  be  taken  of  an  anomaly  which  has  Yet  they  will 
arisen  out  of  the  modem  species  of  divorce,  that  seems  ^^^^  *H 
to  set  reason  and  principle  at  defiance.     It  is  the  doc-  perform  his 
trine  now  established,  that  although  the  Court  will  agreement 
not  in  direct  terms  decree  a  separation  between  hus-  pante  main- 

tenanoe. 


(a)  Vide  ante,  p.  272.  {h)  3  Meriv.  268.  (c)  2  Dick. 

791.  (rf)3Atk.550. 
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band  and  wife,  yet  that  it  will  do  so  indirectly  by  com- 
pelling  the  husband  to  perform  his  agreement  to  pay 
separate  maintenance.     Sir    William  Grants  in  the 
above  case  of  Worrall  v.  Jacobs  noticed  the  singularity, 
and  after  alluding  to  the  Court's  refusal  to  carry  into 
execution  articles  of  separation  between  husband  and 
wife,  proceeded  thus :  **  it  should  seem  to  follow  that 
the  Court  would  not  acknowledge  the  validity  of  any 
stipulation  that  is  merely  accessary  to  an  agreement 
for  separation.     The  object  of  the  covenants  between 
the  husband  and  the  trustee  is  to  give  efficacy  to  the 
agreement  between  the  husband  and  the  wife,  and  it 
does  seem  rather  strange,  that  the  auxiliary  agreement 
should  be  enforced,  while  the  principal  agreement  is 
held  to  be  contrary  to  the  spirit  and  policy  of  the  law. 
It  has,  however,  been  held  that  engagements  entered 
into  between  the  husband  and  a  third  party  shall  be 
held  valid  and  binding,  although  they  originate  out  of, 
and  relate  to,  that  unauthorized  state  of  separation  in 
which  the  husband  and  wife  have  endeavoured  to  place 
themselves.    I  am,  therefore,  only  to  repeat  what  Lord 
Eldon  has  said  in  the  case  of  Lord  St.  John  v.  Lady 
St.  John,  viz.  *  if  this  were  res  integra  untouched  by 
dictum  or  decision,  I  would  not  have  permitted  such 
a  covenant  to  be  the  foundation  of  an  action  or  a  suit 
in  this  Court.     But  if  dicta  have  followed  dicta,  or 
decision  has  followed  decision,  to  the  extent  of  settling 
the  law, .  I  cannot,  upon  any  doubt  of  mine  as  to  what 
ought  originally  to  have  been  the  decision,  shake  what 
is  the  settled  law  upon  the  subject.*  *' 

The  cases,  however,  have  established  the  distinction 

between  a  decree  for  a  separation  and  one  for  maui- 

tenance  under  the  husband's  agreement,  as  will  more 

fully  appear  from  the  cases  after  stated. 

As  to  Courts       It  has  been  obseiTed  that  a  married  woman  is  by  | 

of  Equity       Jaw  unable  to  contract  with  her  husband  or  any  other 

perfi^i^ce    person.     A  Court  of  Law,  therefore,  cannot  interfere 

of  husband's   to  compel  payment  by  the  husband  of  an  allowance 


Sect.  3.3  Husband  and  Wife.  289 

stipulated  to  be  made  to  his  wife  upon  an  agreement  be*  ^eemeht 
tween  themselves  without  the  interrention  of  trustees^  maiiTtcnance 
It  may  then  be  inquired  whether  a  Court  of  Equity  ^^en  such 
will  decree  the  performance  of  such  an  engagement  by  j^twcen 
the  husband  upon  his  and  his  wife's  mutual  agreement  liimself  nnd 
to  live  separate,  when  the  contract  b  between  them  ^^*  ^"*^' 
alone,  and  is  merely  executory  ?    If  the  answer  were 
given  upon  consideration  of  actual  decisions,  without 
regard  to  dictum  upon  dictum  not  amounting  to  de-- 
cision,  there  would  be  no  difficulty.     The  answer 
might  be  this ;  the  Court,  when  called  upon  to  act  on 
behalf  of  the  wife  to  compel  her  husband,  qfkr  separa^ 
tion,  to  perform  his  part  of  his  agreement  with  her, 
viz.  to  pay  her  the  maintenance  which  he  engaged  to 
do,  would  so  decree  regardless  of  there  being  no 
trustees  who  were  parties  to  the  agreement,  an  omission 
which,  as  has  been  before  observed,  the  Court  has  held 
not  to  be  an  insuperable  objection  to  a  wife  taking  pro- 
perty  either  from  her  husband  or  a  stranger  (a) ;  for  it 
being  once  established  that  settlements  made  in  con-^ 
sideration  of  mutual  agreements  to  live  separate  are 
valid,  (and  that  they  are  so  cannot  be  disputed,  if  case 
upon  case  have  the  effect  of  settling  the    law),    it 
follows,  that  the  husband  must  be  bound  by  his  stipula- 
tions ;  and  it  seems  to  be  immaterial  in  equity  whether 
he  agree  with  a  trustee  or  herself  to  allow  her  main- 
tenance, or  whether  there  be  or  be  not  any  considera* 
tion  for  the  provision,  except  that  of  the  agreement  to 
live  separate  so  far  as  the  obligation  of  the  husband  is 
in  question.     And  with  respect  to  the  objections  of 
policy  and  inconvenience,  it  is  presumed  that  it  is  not 
reasonable  to  confine  them  exclusively  to  this  case  so 
as  to  prevent  the  interference  of  the  Court ;  since  the 
same   objections  are  equally   applicable  to  instances 
where  the  agreements  are  made  with  the  wife's  trustees. 


(a)  Supra,  page  152. 
VOL.  IF.  U 
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notwithstanding  which  the  Court's  interposition  is  now 
settled  and  of  frequent  occurrence.  But  this  reasoning 
is  inapplicable  when  either  the  husband  or  wife  apply 
to  the  Court  for  an  appropriation  of  the  produce  of  her 
property  as  maintenance,  in  order  to  enable  her  and 
her  husband  to  carry  into  effect  their  intentions  of  sepa^ 
ration ;  because  that  would  almost  amount  to  a  direct 
decree  for  a  separation,  which  has  been  shown  not  to 
be  within  the  province  of  a  Court  of  Equity.  Besides, 
the  Court  would  not  give  its  sanction  to  the  wife's 
parting  with  her  property  upon  such  a  consideration. 
This  appears  to  have  been  Lord  Thurlow's  opinion,  in 
Durand  v.  Duratid  (a). 

In  that  case,  a  separation  having  been  agreed  upon, 
which  afterwards  took  place,  the  terms  were,  that  of 
6050/.  bank  annuities,  the  wife's  separate  property, 
1500/.  should  be  paid  to  her  and  the  residue  to  her 
husband,  which  the  wife  said  she  was  desirous  of 
parting  with  for  the  sake  qf  living  separate.  The 
Chancellor  said,  he  could  not  find  himself  justified  in 
interfering  in  any  manner  in  a  business  of  that  sortf 
where  the  wife  was  clearly  intitled  to  the  whole,  but 
acceded  to  the  terms  of  giving  up  two  thirds  ^r  the 
saJce  of  the  separation ;  his  Lordship  therefore  dis- 
missed her  bill  filed  to  accomplish  the  above  object  (^). 

To  the  principle  of  a  Court  of  Equity  ^declining  to 
do  any  thing  which  may  tend  to  the  continuance  of  a 
divorce  between  husband  and  wife  under  their  mutual 


(fl)  2  Cox  Rep.  207. 

(J))  Probably  the  unreasonable  terms  upon  which  the  agreement 
was  made^  influenced  the  Court  in  declining  to  interfere :  the  report 
states^  that  on  other  terms  being  agreed  to  on  the  part  of  the  husband, 
his  Lordship  dismissed  the  bill.  In  other  cases  the  Court  has  carried 
into  effect  deeds  by  which  the  wife  has  given  up  part  of  her  separate 
property  to  her  husband^  on  the  occasion  of  a  separation.  Wilkes  v. 
Wilkes,  2  Dick.  791.  More  v.  Ellis,  post,  p.  294.  See  Bright  v. 
Chapman,  2  Anst.  345,  post,  p.  29r» 


^ 
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agreement  to  live  apart,  when  the  husband  is  under  no 
obligation  to  allow  separate  maintenancei  may  be  as- 
cribed the  decision  of  the  case  of  Duncan  v.  Duncan  (a) ; 
by  which  the  Court  refused  to  decree  to  the  wife 
separate  maintenance  ont  of  her  own  property  whilst 
she  lived  apart  from  her  husband  by  their  mutual 
consent^  no  improper  conduct  being  imputable  to  him, 
and  she  not  being  destitute  of  all  provision. 

The  case  was  to  this  eBect.  The  wife  at  the  time  of 
her  second  marriage  was  intitled,  under  the  will  of  her 
first  husband,  to  a  part  of  his  personal  estate  vested  in 
trustees,  and  also  to  SOOOL  in  her  own  right.  The 
latter  sum  was  settled  upon  her  in  contemplation  of  the 
second  marriage,  but  her  second  husband  made  no  pro-* 
vision  for  her  out  of  his  own  property.  They  by  mutual 
agreement  lived  apart,  the  reasons  for  which  did  not 
appear.  During  the  separation,  the  wife  by  bill  in 
equity  prayed  a  settlement  to  her  separate  use  of  the 
property  to  which  she  was  intitled  under  her  former 
husband's  will.  But  Sir  William  Grants  M.  R.,  dis- 
missed the  suit,  observing,  that  the  onbf  facts  were, 
that  the  husband  and  wife  did  not  live  together,  the 
cause  of  the  separation  not  appearing ;  and  that  no 
provision  for  her  was  made  by  him  in  addition  to  the 
settlement.  Upon  such  a  state  of  facts,  his  Honor 
said,  that  he  did  not  find  any  instance  in  which  the 
Court  had  ever  decreed  separate  maintenance  to  the 
wife  either  out  of  her  husband's  property  or  her  own ;. 
that  the  cases  in  which  the  Court  had  interfered  were, 
where  the  husband  had  been  guilty  of  cruel  ty^  or  turned 
his  wife  out  of  doors,  or  quitted  the  kingdom  without 
making  any  provision  for  her,  but  that  where  the  case 
went  no  farther  than  that  merely  of  husband  and  wife, 
living  apart,  he  could  find  no  authority  for  decreeing 
separate  maintenance  to  her,  still  less  for  making  any 


(a)  Coop.  C.  C.  254.     19  Ves.  394. 
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addition   to   what    had    been    already  settled   upon 
her  (fl).  * 

In  the  last  case  it  is  observable,  that  the  property 
in  question  belonged  to  the  wife  when  the  settlement 
was  made;  a  circumstance  which,  it  is  presumed, 
distinguishes  it  from  the  case  of  March  v.  Head{b\ 
next  stated ;  and  it  is  conceived  that  Sir  William 
Grant  did  not  intend  to  decide,  that  if  an  accessional 
fortune  came  to  the  wife  during  the  separation,  she 
was  not  intitled  to  a  settlement  out  of  it. 

In  March  v.  Heady  last  referred  to,  the  wife  had 
1000/.  to  her  fortune,  and  no  other  provision  under 
articles  before  marriage  than  her  husband's  covenant 
that  he  would  consider  himself  as  a  freeman  oi  Londoriy 
and  that  if  she  survived  him  she  should  have  such  a 
share  of  his  personal  estate  as  belonged  to  the  widow 
of  such  a  person.  They  lived  separate.  Upon  the 
deaths  of  her  father  and  mother  she,  as  their  next  of  kin, 
became  intitled  to  1800/.  more,  and  an  application  was 
made  on  her  behalf  for  a  further  provision  in  conse- 
quence of  this  additional  fortune.  And  Lord  Hard' 
wicke  was  of  opinion  that  she  was  intitled  to  such  a 
provision,  and  referred  it  to  a  Master,  to  receive  pro- 
posals from  the  husband  for  a  further  provision  on  be- 
half of  the  wife,  in  proportion  to  the  1 800/. 

The  above  case  shows  that  a  mutual  separation  by 
consent  will  not  deprive  the  husband  of  his  right  to 
the  personal  property  which  may  accrue  to  his  wife 
whilst  they  continue  in  that  state,  upoii  the  terms  of 
his  making  a  provision  for  her  out  of  it. 

Lord  Rosslyrjy  in  the  case  of  Legard  v.  Johnson  (c), 
and  Lord  Eldon^  in  Lord  St.  John  v.  Lady  St.  John  (d), 
expressed  stsong  doubts  upon  the  validity  of  a  con- 


(a)  As  to  separate  maintenance,  see  vol.  i. 
(b)  3  Atk.  720.    And  sec  vol.  i.  p.  296. 
Id)  1 1  Ves.  532. 


p.  278,  et  *«?. 
(c)  3  Ves.  352. 
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tract  entered  into  between  husband  and  wife  alone  to 
live  separate,  and  consequently  of  the  Court's  juris- 
diction to  enforce  that  part  of  it  by  which  the  hus- 
band engaged  to  pay  her  a  separate  allowance.  The 
latter  judge  observed,  in  the  case  last  mentioned,  that 
the  question  had  never  been  put  upon  the  contract  of 
the  husband  and  wife ;  but  that  the  Court  had  always 
put  it  upon  the  contract  between  the  husband  and  the 
trustee,  from  the  covenant  of  the  trustee  to  indemnify 
the  husband  against  her  debts.  Hence  Lord  Eldon*s 
opinion^  always  of  great  weight,  but  in  this  instance 
not  a  decision,  seems  to  be  that  the  Court  ought  not 
to  decree  the  husband  to  allow  maintenance  upoq  his 
agreement  with  his  wife  to  pay  it  (a),  and  not  even 
when  the  contract  is  made  between  him  and  her  trustee, 
unless  the  husband  be  indemnified  against  her  debts. 


{a)  The  same  opinion  was  expressed  by  the  Viee  Chaneellor  in 
Elworthy  ▼.  Gird,  d.teApoit,  p.  29S,  and  it  seems  now  to  be  dear  that 
a  Court  of  Equity  will  not  perform  a  mere  agreement  between  the 
husband  and  wife^  by  which  the  former  is  to  pay  a  separate  main- 
tenance to  the  latter.  The  wife  being  unable  to  contract^  the 
agreement  is  without  consideration.  The  same  observation  applies 
to  cases  where  the  agreement  is  mode  with  a  tmstee,  bat  without 
an  indemnity  or  other  consideration.  In  several  former  cases,  such 
as  Head  v.  Head,  and  Guth  v.  Outh,  it  seems  to  have  been  con- 
sidered that  the  wife,  though  unable  to  contract  for  other  purposes, 
was  competent  to  contract  with  her  husband  for  the  purpose  of  a 
separation,  an  opinion,  the  inconsistency  of  which  has  been  forcibly 
pointed  out  ia  Legard  v.  Jcdmson,  and  St.  John  v.  St.  John. 

The  question  would  admit  of  a  different  view,  if  the  wife  was 
possessed  of  separate  property ;  and  agreed  to  relinquish  or  settle 
it :  this  might  be  a  consideration  for  tlie  husband's  agreement. 

But  although  a  mere  agreement  for  a  separate  maintenance  cannot 
be  supported  without  a  ^egsl  consideration,  the  case  is  different,  if 
the  husband  has  secured  it  by  a  deed  convejring  an  estate,  or  a  bond 
giving  a  legal  right  of  action  to  the  wife's  trustee.  The  want  of 
a  consideration  is  not  then  material,  as  between  the  parties ;  and  a 
Court  of  Equity  will,  if  necessary,  assist  the  wife  by  compelling  the 
trustee  to  enforce  the  security  against  the  husband  for  her  benefit. 
Seagrave  v.  Seagrave,  13  Ves.  439- 
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His  opinion,  with  that  oi  Lord  Rosdtffiy  is  of  much  im* 
portance ;  as  whatever  may  be  the  conclusion  to  be  drawn 
from  actual  decisions  upon  this  subject,  those  opinions 
must  have  the  effect  of  producing  uncertainty  as  to 
what  future  decisions  may  be  in  cases  where  the  above 
ingredients  are  wanting.    The  authorities  I  shall  now 
advert  to,  including  such  cases  as  rest  merely  in  agree- 
ment between  the  husband  and  wife,  as  also  those 
where  the  contract  was  between  him  and  a  third  person 
acting  for  the  wife,  and  where  the  husband  has  been 
indemnified  against  her  debts,  and  when  no  such  in* 
demnity  occurred. 
Cases  ccmsi-        1.  The  cases  first  to  be  considered  are  those  which 
which  Courts  X^^^^  ^^  agreements  for  separation  enta^  into  be- 
of  Equity       tween  husband  and  wife  alone. 
sumed*juri8-      ^^  More  V.  Ellis  (a)  the  wife  had  abandoned  her 
diction  uDon  husband,  and  during  her  elopement  became  possessed 
separation      ^^  Considerable  property,  which  was  vested  in  trustees 
l>etweenhu8-  for  her  Separate  use  and  disposition.     The  husband 
wife  done      having  met  with  her,  took  possession  of  her  person ; 

and  on  the  following  day  articles  of  agreement  were 
entered  into  between  them,  by  which  in  consideration 
pf  his  permission  for  her  to  live  apart,  she  engaged  to 
setUe  upon  him  SOO/.  a  year  for  life,  and  to  pay  him 
1000/.  out  of  her  separate  estate.  Upon  the  bill  of  the 
wife  to  be  relieved  against,  and  the  bill  of  her  husband 
for  a  performance  of  the  articles,  the  Court  of  Ex- 
chequer, after  an  issue  at  law,  finding  that  they  were 
voluntarily  executed  by  the  wife,  confirmed  the  trans- 
action (/^). 

HUs  case  affords  two  inferences:  first,  that  the 


(a)  Bonb.  205.     1  Bro.  Pari.  Gas.  2S7»  Ed.  T<miL 

(b)  The  decree  declared  that  the  articles  were  well  executed  by 
the  wife  pursuant  to  the  power  vested  in  her  by  the  will  of  ^ 
fiither :  they  took  effect  as  an  appointment^  and  the  case  is  tbere* 
fore*  distinguishable  from  those  where  there  has  be^  merely  ^ 
agreement. 
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Court  considered  there  was  no  objection  to  the  trans- 
action on  the  ground  that  it  rested  in  articles  only  be- 
tween hu8ba:nd  and  wife ;  and  secondly,  that  the  Court, 
if  there  were  no  undue  influence,  would  enforce  the 
wife's  engagements  in  regard  to  her  ^arate  estate 
through  the  medium  of  her  trustees,  since  she  was  com- 
petent  to  dispose  of  it  as  a  feme  sole ;  this  case  differing 
from  that  of  Durarid  v.  Durand  (a\  before  stated,  in 
the  following  particular,  viz.  that  in  the  present  in- 
stance it  is  to  be  presumed  that  the  separation  had 
taken  place  upon  the  faith  that  the  articles  would  be 
performed,  but  in  that  case  the  sejmration  depended 
upon  the  Court  enabling  the  wife  by  a  disposition  of 
her  separate  estate  to  perform  her  part  of  the  agree- 
ment for  a  separation  then  intended  and  which  had  not 
taken  effect. 

The  next  and  only  case  that  I  have  been  able  to 
find  upon  this  subject  is  Guth  v.  Guth  (h)j  the  autho- 
rity of  which,  although  doubted,  has  not  yet  been 
over-ruled.  It  is  an  express  decision  by  Lord  Alvanky^ 
after  great  research  and  consideration,  that  a  Court  of 
Equity  will  assume  jurisdiction  and  enforce  the  hus- 
band's contract  entered  into  with  his  wife  alone,  and 
compel  him  to  pay  the  maintenance  which  he  stipulated 
to  allow  on  their  agreement  to  live  separate. 

The  husband  and  wife  having  resolved  to  live  apart, 
the  terms,  as  agreed  upon  between  them,  were  con- 
tained in  a  deed  poll  signed  by  the  husband,  by  which 
he  stipulated  to  allow,  pay,  or  cause  to  be  paid  to  his 
wife  100/.  a  year  for  life,  for  the  maintenance  of  her- 
self  and  her  child  ;  and  if  she  contracted  debts  with- 
out his  consent  which  he  should  be  compelled  to  pay^ 
the  agreement  was  to  be  void.  The  annuity  being  un- 
paid, the  wife  filed  a  bill  for  recovery  of  the  arrears ; 


(a)  2  Cox,  207,  et  supra,  p.  290.  (b)  3  Bro.  C.  C.  614. 
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and  the  Court  decreed  payment,  after  an  examination 
of  almost  all  the  prior  cases.  ^ 

This  unsettled  point  must  be  now  left  to  the  judg- 
ment of  the  reader,  until  the  last  case  shall  be  either 
canfiimed  or  repealed  bj  a  solemn  adjudication.  In 
appreciating  the  degree  of  authority  to  be  given  to  that 
case,  he  will  remember  the  patient  industry  and  great 
knowledge  of  the  Judge  who  decided  it,  and  that  he 
mad^  his  decree  after  the  inconvenience  which  might 
arise  in  consequence  of  the  jurisdiction  of  the  Eccle- 
siastical Court  had  been  pressed  upon  him  (a). 
Cases  oa  S.  The  ficcond  class  of  cases  are  those  where  the 

agiBcmente     <»ontract  was  between  the  husband  and  a  third  person 

of  separation         ./•,./»,.,.  .1 

between  faus-  actmg  for  the  Wife,  and  no  indemnity  was  given  to  the 
I*"^^f  ^     husband  against  his  liability  to  pay  his  wife^s  debts. 
the  wife,  Upon  this  subjcct  it  will  appear  from  the  cases  next 

when  no  in-    stated,  that  the  wife  has  precisely  the  same  right  as  any 

deninitywas        ,  .  n  /%       1  •  i*  \ 

civen  to  bus-  Other  cestuiquc  trust 9  to  call  tor  the  execution  of  a  trust 
Jmnd  against  created  in  her  favour.     It  is  a  consequence  from  this 

proposition  that  whether  the  deed  of  separation  securing 
to  her  maintenance  be  purely  voluntary,  or  be  supported 
by  a  valuable  consideration,  as  the  covenant  of  her 
trustee  to  indemnify  the  husband  against  her  debts,  she 
will  be  intitled  in  either  case  to  call  for  an  execution 
of  the  trust  (^b). 

Turner  v.  Warwick  (c)  is  a  case  where  the  agree^ 
ment  was  between  husband  and  wife  for  a  separation, 
which  agreement  was  completed  by  a  deed  demising 
lands  to  trustees  in  trust  to  apply  the  rents  in  pay^ 
jnent  of  an  annuity  of  300/.  for  the  wife's  maintenance. 
Jn  a  suit  by  the  trustees  against  the  husband  and  the 
tenants  of  the  premises,  lA^rd  Nottingham^  with  the 


'^'  '^ 


(a)  On  this  point  see  Pre.  Ch.  498.  (b)  13  Ves.  443. 

18  Ves.  99.  (c)  Finch,  Ch.  Ca.  TS ;  and  see  Fitz^r  y.  Fitt^i 

i  Atk.  5 11^  iwd  stat^  supra,  p.  282. 
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eonsent  of  the  parties,  ordered  all  arrears  to  be  paid ; 
and  further,  that  the  husband  should  not  molest  his 
wife  in  her  person,  nor  interfere  with  any  goods  which 
she  should  acquire. 

It  does  not  appear  that  the  husband  was  indemnified 
against  his  wife's  debts,  and  it  is  to  be  presumed  that 
if  for  any  reason  this  transaction  had  been  ill^kl  or  im- 
proper, his  Lordship  would  not  have  made  the  above 
decree  even  with  the  consent  of  the  parties. 

In  Angier  v.  Angler  {a)  (which  it  may  be  inferred 
from  the  decree  did  not  contain  any  indemnity  to  the 
husband  against  his  wife's  debts),  the  husband  by  arti- 
cles agreed  with  a  trustee  to  allow  his  wife  52/.  a  year» 
and  to  permit  her  to  live  where  she  thought  fit  without 
molestation.  This  agreement  was  made  while  a  suit 
by  her  v^ras  pending  in  the  Ecclesiastical  Court  for  sepa- 
ration  and  alimony.  The  allowance  being  in  arrear, 
she  filed  a  bill  for  the  payment  of  it,  and  the  Court  so 
decreed. 

Head  v.  Head{l>)  also  falls  within  this  class  of  cases. 
There  a  separation  took  place,  and  diying  its  conti- 
nuance the  husband  wrote  a  letter  to  £,  the  wife's 
father,  agreeing  to  pay  to  her  400/.  a  year  quarterly  so 
long  as  they  should  continue  separate.  The  allowance 
being  in  arrear,  she  instituted  a  suit  to  recover  it,  which 
Lord  Hardwickcf  decreed  to  her  (c). 


(n)  Pre.  Ch.  4<96.  '  (b)  3  Atk.  54f7,  551 ;  and  see  Fletcher  v. 
Fletcher,  2  Cox,  99.  Cooke  v.  Wiggins,  10  Ves,  191,  and  Seagrave 
V.  Seagrave,  13  Ves.  439. 

(c)  In  this  case  Lord  Hardwicke  made  an  order  on  motion  for 
the  husband  to  pay  400/.  to  the  wife  to  maintain  her  till  the  hearing 
of  the  cause.    3  Atk.  295. 

Similar  orders  were  made  by  Lord  Bathurst  in  Yea  v.  Yea, 
(shortly  reported  in  2  Dick.  498).  A  separation  had  taken  place, 
and  the  husband  had  by  deed  and  bond  secured  to  the  wife  an  annuity 
charged  on  his  estates,  and  the  sum  of  500/.  to  enable  her  to  pay 
her  debts :  having  jafterwards  refused  payment,  an  action  hud  been 
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Courts  of  3.  It  having  been  established  by  the  cases  last  stated 

S?d^Sbud*  and  referred  to  in  the  notes,  that  the  Court  will  exe- 

jurisdiction  cute  a  voluntary  agreement  of  the  husband  entered  into 

when  bus-  ^j|.j^  ^  xhivd.  person  to  allow  his  wife  maintenance  upon 

Dana  u  m-  *■  _  *• 

demnified      their  separation  (a),  ajbrtiori,  the  Court  must  do  so 
a^inst  when  the  husband  receives  a  valuable  consideration  for 

such  his  engagement,  as  the  covenant  of  a  trustee  to 
indemnify  him  against  his  wife's  debts.  Some  of  the 
cases  upon  this  subject  are  mentioned  below  (b). 

[In  Elworthy  v.  Bird,  29th  June,  1825,  the  bill 
filed  by  the  wife  and  her  trustees  prayed  a  specific  per- 
formance of  an  agreement,  to  execute  a  deed  of  sepa- 
ration, securing  an  annuity  to  the  wife  and  indemnifying 
the  husband  against  heir  debts.  The  husband  put  in  a 
demurrer,  which  was  argued  before  the  Vice  Chancellor. 
His  Honour  gave  judgment  for  the  plaintiff.  He  ob- 
served,  that  it  was  very  true  as  a  general  proposition, 
that  a  Court  of  Equity  would  not  specifically  perform 
an  agreement  for  a  separation  between  an  husband  and 


brought  against  him  on  the  deed  and  bond  in  the  Court  of  King's 
Bendi,  and  a  verdict  obtained :  he  brought  a  writ  of  error^  and  filed 
a  bill  in  the  Court  of  Exchequer  for  an  injunction  to  stay  the  pro- 
ceedings in  the  action.  The  bill  in  Chancery  was  filed  by  the  wife 
to  recover  the  amount  due  to  her,  and  to  have  a  receiver  appointed. 
On  a  motion  made  after  answer,  it  was  ordered  that  the  husband 
should  in  a  month  pay  to  the  wife  the  sum  of  500/.  towards  her 
support  and  maintenance,  and  to  enable  her  to  carry  on  and  defend 
any  suits  relating  to  the  matters  in  question :  this  was  to  be  without 
prejudice,  and  subject  to  the  further  order  of  the  Court,  24th  Jan. 
1774.    Reg.  Lib.  B.  1773>  fo.  129. 

The  wife  afterwards  moved,  that  a  further  sum  of  1000/.  might  he 
paid  to  her  by  the  husband,  or  that  a  receiver  might  be  appointed  to 
receive  the  rents  of  his  estates  for  the  purposes  of  the  deed  of  sepa- 
ration, and  to  pay  the  sums  due  to  her.  An  order  was  made  in  terms 
similar  to  the  former  order,  directing  a  further  advance  of  W^-y 
19th  July,  1774.  B^.  Lib.  B.  1773,  fo.  244.  See  1  Atk.  277. 
2  Bro.  P.  C.  24. 

(a)  Sed.  vid.  ante,  293,  note.  (A)  Seeling  v.  Cran^ef, 

2  Vem.  386.    Stevens  v.  Olive,  2  Bro.  C.  C.  90. 
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wife,  for  in  truth  the  wife  was  incapable  of  entering 
into  such  an  agreement.     But  on  examining  all  the 
authorities,  it  appeared  to  him,  that  although  some 
little  doubt  had  been  suggested  on  the  point  by  some 
Judges,  it  had  been  uniformly  decided,  that  when  trus-  \ 
tees  entered  into  an  agreement  to  indemnify  the  bus*   \ 
band  against  the  debts  of  the  wife,  that  was  a  sufficient    I 
consideration  for  the  allowance  stipulated  to  be  paid  by    t 
the  husband,  and  Courts  of  Equity  had  never  refused 
to  perform  such  an  agreement.] 

4.  The  authorities  which  have  been  stated  in  this  When  tbe 
chapter,  with  the  exception  of  Afor^  v.£/fi5,  and  Dm-  SJ^JJ^^f^'' 
rand  v.  Durand  (a),  are  instapces  where  the  property  agreement 
belonged  to  the  husband.     In  the  two  excepted  cases  ?» !fl»^**j» 
toe  property  was  the  wife  s,   as  it  also  was,   either 
wholly  or  in  part,  in  the  cases  next  stated  and  referred 
to,  and  no  objections  were  taken  to  the  validity  of  the 
transaction  on  that  account  (6). 

In  Fitzer  v.  Fitzer  (c),  the  wife's  maintenance  was 
provided  out  of  the  joint  estates  of  her  and  her  husband. 

And  in  Bright  v.  Chapman  (jd\  by  articles  of  sepa- 
ration  the  husband  covenanted  not  to  molest  his  wife, 
and  he  was  to  receive  an  annuity  out  of  her  property, 
which  had  been  assigned  to  trustees.  Upon  his  bill 
for  payment  of  the  annuity  out  of  the  wife's  estate, 
and  after  a  defence  that  he.  conti'ary  to  his  engage- 
ment, had  molested  his  wife,  the  Court  of  Exchequer 
directed  an  issue  to  ascertain  that  fact ;  which  it  is  pre- 
sumed it  would  not  have  done  if  the  articles  had  been 
considered  not  obligatory,  either  from  the  circumstance 
of  the  wife  being  to  receive  no  maintenance  from  the 
husband,  or  of  his  being  to  receive  a  benefit  out  of  her 
property. 

This  question  may  probably  be  thus  considered :  Probable 

rule  on  this 


subject. 


(a)  Bunb.  205.    2  Cox,  207.  {b)  Ante,  p.  293,  note  a. 

(c)  2  Atk.  5i]>  stated  supra,  p.  282.  (d)  2  Anstr.  345. 
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Since  a  married  woman  may  dispose  of  personal  pro- 
perty limited  to  her  separate  use  as  a  feme  sole,  and 
may  even  give  it  to  her  husband,  there  appears  to  be 
no  reason  why  she  should  not  be  competent  to  make  it 
the  subject  of  settlement  upon  a  mutual  agreement 
between  her  and  her  husband  for  a  separation.  And 
with  respect  to  her  other  property  not  so  circumstanced, 
if  it  have  been  reduced  into  possession,  or  being  in 
action  if  it  be  assigned  to  trustees,  with  the  consent  of 
the  wife  and  the  concurrence  of  her  friends,  upon  the 
trusts  of  the  articles  of  separation  (a\  it  is  presumed 
that  her  estate  will  be  bound  by  the  trusts  (J) :  in  the 
first  case,  because  by  the  reduction  into  possession  it 
became  the  husband's  property  and  liable  to  his  dispo- 
sition ;  and  in  the  second  case,  since  the  settlement  was 
made  with  due  regard  to  the  wife's  interest,  and  with 
the  concurrence  and  agreement  of  her  friends  on  her 
behalf  (c),  and  she  might  by  consent  in  Court  have 
given  the  whole  fund  to  her  husband  ((/),  if  oft^  ^^ 
separation,  she  or  her  husband  be  obliged  to  apply  to 
the  Court  to  subject  her  estate  to  the  trusts  of  the 
deed  or  articles,  of  separation,  it  should  seem  that  the 
Court  would  act  upon  her  consent  as  to  the  application 
of  the  property.  But  in  the  absence  o^  modern  autho- 
rity upon  this  latter  point,  and  considering  the  aver- 


(a)  See  the  last  ease. 

{b)  But  see  Stamper  v.  Barker,  5  Mad.  279,  cited  anUy  P-  282, 
note,  from  which  it  appears  that  a  separation  deed  cannot  bind  the 
property  of  the  wife,  if  not  setded  to  her  separate  use.  So  far  as  it 
is  her  deed,  it  is  inoperative,  on  the  ground  of  her  coverture,  and  tn« 
concurrence  of  her  friends  cannot  give  it  any  additional  effect.  Bcr 
property  is,  therefore,  not  affected  by  it,  unless  reduced  into  posstf- 
sion  during  the  coverture. 

(c)  See  Lannoy  v.  Athol,  2  Atk.  448,  and  the  inference  deduciblc 
from  Lord  Hardwicke's  judgment :  the  case  is  stated  supr^*  ^^''  '* 
p.  303.     N0te  by  the  Author.  (d)  Supra,  vol.  i.  p.  265. 
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sion  of  Courts  of  Equity  to  interfere  in  those  cases, 
this  may  be  considered  as  a  point  unsettled* 

It  is  a  consequence  of  what  was  before  stated  in  Wife's  equi- 
r^ard  to  the  wife's  right  to  call  for  the  execution  of  ti^teesre-^ 
the  trust  declared  in  her  favour  in  a  deed  of  separation,  fuse  to  act, 
and  to  the  same  equity  in  all  respects  as  any  other  ^f  gemratioD 
cestuique  tnist^  that  if  her  trustees  refuse  to  act,  or  klost 
the  deed  has  been  destroyed,  she,  in  the  one  case,  will 
be  intitled  to  have  the  trust  performed,  and  in  the 
other  to  have  the  loss  of  the  instrument  supplied. 

Accordingly,  in  Seagrave  v.  Seagrave  (a),  upon  the 
separation  of  husband  and  wife,  he  executed  a  bond  to 
a  trustee  for  payment  to  her  at  the  house  of  B  of  an 
annuity  of  5^.  a  week  during  his  life;  but  she  was  to 
be  permitted  to  live  where  she  pleased*  The  bond 
was  burnt  by  the  trustee  with  the  husband's  privity 
and  consent,  and  a  bill  was  filed  by  the  wife  for 
arrears  of  the  annuity,  and  for  the  execution  by  her 
husband  of  another  bond  to  a  new  trustee.  The  hus- 
band in  defence  insisted  upon  the  circumstances  of  her 
leaving  the  house  of  B  where  she  resided,  and  living 
in  adultery,  both  of  which  facts  were  proved.  And  Sir  AdultCTy  of 
William  Grants  M.  R.,  after  remarking  that  adultery  geparation 
was  no  bar  to  the  wife's  demand  (A),  directed  that  she  no  bar  to  h«r 
should  be  at  liberty  to  bring  an  action  in  her  trustee's  ^^^ee. 
name  upon  the  bond,  the  destruction  of  which  was 
admitted  in  the  answers  of  the  husband  and  of  the 
trustee ;  his  Honor  observing,  that  the  question  which 
had  been  made  between  the  parties  with  regard  to  the 
real  tenor  of  the  condition  would  be  open,  and  that  it 
was  more  fit  that  such  question  should  be  investigated 
at  law  than  in  that  Court. 

So  also  in  Cooke  v.  Wiggins  (c),  the  husband  gave 
a  bond  to  a  trustee,  for  payment  to  his  wife  of  30/.  a 


(a)  13  Ves.  439.  (b)  See  post,  sect.  5.  (c)  10  Vei 
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year  during  their  separation.  The  annuity  having 
fallen  in  arrear,  the  trustee  refused  to  enforce  the  bond 
without  an  indemnity.  The  wife,  therefore,  instituted 
a  suit  for  payment  of  the  ari^ears,  and  also  to  have  the 
future  payments  secured,  and  a  fund  appropriated  for 
the  purpose.  But  the  same  Judge,  although  he  decreed 
payment  of  the  arrears,  declined  ordering  an  appropria* 
tion,  assigning  as  a  reason,  that  a  man  by  granting  an 
annuity  did  not  engage  to  bring  into  Court  a  sum  of 
money  sufficient  to  answer  it ;  and  he  observed  that 
the  very  principle  of  granting  an  annuity  was  that  the 
grantor  might  be  able  to  pay  by  degrees  what  he  had 
no  means  of  paying  at  once. 

The  motive  of  the  husband  in  making  a  separate 
allowance  to  his  wife  upon  their  separation  by  mutual 
i^reement,  being  for  her  support  and  maintenance,  it 
is  a  necessary  consequence  that  such  allowance  will  be 
apportioned  upon  the  death  of  the  wife  between  the 
last  and  accruing  times  of  payment.  This  was  done 
at  law  in  the  case  of  Howell  v.  Hanforth  (a). 

In  that  case  a  bond  was  given  by  the  husband  to  his 
wife's  trustee  to  pay  her  80/.  a  year  quarterly.  He 
also  gave  a  warrant  of  attorney  to  confess  a  judgment 
on  the  bond.  The  judgment  was  entered  up,  and 
writs  oi fieri faAas  were  sued  out  at  different  times,  all 
iA  which  were  satisfied  except  the  last,  which  was  for 
78f. ;  in  regard  to  which  it  was  ordered  that  it  should 
be  set  aside  on  payment  of  all  arrears  and  costs,  and 
that  the  judgment  should  stand  as  a  security  {orfulwrt 
arrears,  with  liberty  to  apply  to  the  Court  to  sue  out 
fresh  executions.  The  wife  being  dead,  leave  wss 
asked  to  take  out  execution  for  the  proportional  arrears 
of  the  annuity  between  the  last  quarter  day  of  payment 
and  the  death  of  the  wife ;  and  the  Court  granted  the 


{a)  2  Blackst.  Rep.  843,  1016.    See  also  Hay  v.  Palmer,  2  P. 
Will.  502. 
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application  upon  the  principle  that  the  annuity  was  for 
the  separate  maintenance  of  a  married  woman,  settled 
upon  her  by  her  husband ;  a  circumstance  which  dis- 
tinguished  and  excepted  it  out  of  the  general  rule  ap- 
plicable to  other  cases. 

IV.  Having  in  the  preceding  section  considered  the 
effects  of  deeds  of  separation  at  law  and  in  equity,  the 
next  subjects  to  be  treated  upon  will  be,  the  wife's 
power  of  disposition  over  her  separate  maintenance ;  its 
liability  to  her  debts ;  and  her  husband's  responsibility 
for  her  engagements  contracted  during  the  separation. 

1.  The  question  as  to  the  wife's  power  of  absolutely  Wife's 
disposing  of  the  funds  settled  upon  her  by  her  husband,  P?^***  *? 

.  /•  1    •  1  1.  dispose  by 

m  consequence  of  their  mutual  agreement  to  live  sepa-  anticipation 
rate,  is  one  which  does  not  appear  to  have  been  finally  ®^  separate 
settled.     The  adherents  to* one  opinion  contending,  nance, 
that  the  allowance  being  made  for  the  wife's  main- 
ienance,  she  cannot  alien  it  by  anticipation ;  whilst  the 
persons  who  entertain  the  contrary  opinion  argue,  that 
the  wife  being  a  feme  sole  in  regard  to  this  provision, 
there  is  no  distinction  between  the  present  case,  and 
the  ordinary  one  of  a  limitation  of  property  to  the  wife's^ 
separate  use ;  so  that  the  jus  disponendi  applies  to  each 
case  indiscriminately. 

Of  the  first  opinion  Lord  Ahanley  is  supposed  to 
have  been,  from  the  case  of  Hyde  v.  Price  (a)y  in 
which  (so  far  as  it  is  necessary  to  state  for  the  present 
purpose)  the  trust  of  S500/.,  3  per  cent.  Bank  annuities, 
was  declared  to  permit  the  wife  to  receive  the  dividends 
for  her  maintenance  and  support  during  the  joint  lives 
of  herself  and  husband*,  She  and  her  husband  by 
bond  and  warrant  of  attorney,  in  consideration  o{560L 
advanced  by  B^  and  applied  in  purchasing  a  com- 
mission in  the  army  for  the  wife's  son,  secured  an 
annuity  to  B  payable  out  of  the  2500/.  Bank  annuities 


{a)  3  Ves.  437. 
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and  the  dividends.    Lord  Alvanley^  M.  R.  held,  that 
the  grant  of  the  annuity  out  of  the  dividends  could 
not  be  supported  against  the  wife ;  and  he  said  that 
the  dividends  limited  in  trust  for  her  as  above,  were 
not  property  to  which  she  ^as  intitled  to  her  sole  and 
separate  use ;  that  there  was  a  special  trtist  upon  them ; 
that  she  had  no  dominion  over  them  ;  that  her  remedy 
for  a  misapplication  was  in  that  Ck>urt,  and  that  the 
grant  made  by  her  was  in  defiance  of  the  deed,  which 
therefore  could  not  be  enforced  in  a  Court  of  Equity. 
The  observations  upon  the  last  case  are  these,  that 
the  property  was  not  limited  to  the  separate  use  of  the 
wife;  it  was  vested  in  trustees  upon  trust  as  to  the 
dividends  for  the  wife  for  maintenance ;  she  had  no 
interest  in  the  fund  distinct  from  the  special  trust 
declared  to  be  for  her  mSintenance  and  support.    It 
seems  therefore  to  be  a  necessary  ^consequence,  that 
any  disposition  by  the  wife  contrary  to  the  trust  could 
not  be  enforced  in  a  Court  of  Equity.    This  case,  then, 
appears  to  have  been  determined  upon  the  special  limit- 
ation inthe  deed,  and  not  upon  the  general  proposition 
that  in  no  instance  can  a  wife  dispose  by  anticipation 
of  the  provision  settled  on  her  by  her  husband  in  a 
deed  of  separation.     And  it  should  seem,  that  where 
the  property  is  so  settled  by  the  husband  upon  sepa- 
ration, as  to  vest  it  in  the  wife  for  her  separate  use, 
consistency  requires  that  she  should  have  the  Btane 
powers  of  disposition  over  it,  as  over  funds  given  to  her 
in  the  like  form  of  settlement  by  any  other  person. 
This  distinction  appears  to  reconcile  all  opinions  upon 
the  subject,  and  particularly  what  seems  to  have  been 
the  opinion  of  the  Court  in  the  case  of  Greatky  ▼* 
Noble  (a) ;  for  there  the  trust  of  Lady  Pomfref^  al- 
lowance^  upon  separation  was  declared  to  be  for  such 
intents  and  purposes  as  she  should  notwithstanding 


(ji)  3  Mad.  79,  94. 
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eov^lure  direct  or  appoint,  and  in  de&ult^of  appoint- 
ment for  her  sole  and  separate  use  apd  disposal.  She 
was,  therefore,  by  the  effect  of  the  above  limitation  a 
feme  sole  of  the  settled  property,  to  which  character 
attached  the  powers  of  disposition  which  have  been 
before  poticed  (a). 

As  the  wife  may  dispose  by  will  of  savings  from  her  Savings. 
separate  estate  limited  to  her  sole  use  by  a  stranger,  so 
also  she  may  dispose  of  savings  from  her  separate  main- 
tenance (Jb) ;  but  if  she  make  no  disposition,  and  her 
hosband  be  the  survivor,  he  will  be  intitled  to  them  as 
her  administrator (c),  subject  to  her  separate  debts; 
and  during  the  wife's  life  her  savings  will  not  be  liable 
to  her  hjjudband's  engagements,  if  the  settlement  were 
made  for  a  valuable  consideration  (d). 

2.  The  intent  of  the  provision  made  for  the  wife  Rfg^^  ^^ 
upon  separation  being  to  enable  her  to  procure  neces-  ^<^^  ^^^ 
saries,  it  follows  that  the  application  of  it  to  those  pur-  her  separate 
poses,  however  it  may  have  been  settled,  is  a  legitimate  ™»^t®**»^<^ 
appropriation  of  the  property. 

But  it  has  been  intimated  from  authority,  that  the 
same  necessity  exists  that  the  wife  should  manifest  an 
intention  to  charge  her  separate  maintenance  with  the    . 
debts  of  particular  creditors  (e),  as  it  has  been  before 
shown  to  exist  (/*),  to  intitle  her  creditors  to  a  claim 
upon  her  separate  estate  when  not  settled  upon  her  for 
support  and  maintenance  upon  separation.     It  is  how-  Equities  of 
ever  to  be  observed,  that  there  appears  to  be  a  wide  ^^^^l^^ 
difference  in  principle  between  the  two  cases  \  for  when 
the  property  is  limited  to  the  wife's  separate  use,  and 
she  cohabits  with  her  husband,  the  creditor  has  the 
husband's  security  for  payment  of  the  debt  contracted 
by  the  wife  for  necessaries  j  it  is  but  just,  therefore,  to 


(a)  Supra,  p.  182^  et  $eq.  (i)  Gage  r.  Lyster^  2  Bro.  Pari. 

Caa.  4.  ed.  Toml.  2  New  Rep.  C.  P.  159.  See  also  sujnra,  pp.  138, 
172.  (c)  Vol.  i.  p.  205.  {d)  Supra,  p.  282.  (e)  Greatley 
▼.  NoUe^  3  Mad.  94.\  (/)  Supra,  p.  235,  et  seq. 
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require  some  evidence  of  an  agreement  between  her  and 
her  creditor  that  her  separate  estate  should  be  apjdied 
in  satisfaction  of  his  demand.  But  \vhen  the  creditor 
is  deprived  of  the  husband's  security,  by  the  allowance 
to  the  wife  of  a  yearly  sum  for  maintenance  upon  sepa- 
ration, I.  e.  for  the  express  purpose  of  dischai^ng  ber 
necessary  debts,  it  seems  but  reasonable  that  a  Court  of 
Equity  should  consider  this  to  be  such  an  appropriation 
of  the  fund  for  those  demands,  as  to  intitle  her  separate 
creditors  to  maintain  a  suit  in  equity  to  subject  it,  in 
the  hands  of  her  trustees,  to  the  satisfaction  of  their 
debts«  Lord  Thurlow  seems  to  have  had  this  distinc- 
tion in  view  in  LiUa  v.  Airey  (a)  (a  case  of  separation), 
when  he  depressed  himself  thus :— "  Upon  the  question 
whether  a  creditor  has  a  right  against  the  separate 
estate  of  the  wife,  and  against  the  husband  as  allowing 
it  to  her,  my  opinion  is,  that  primA  facie  a  creditor 
has  such  right  (A)/* 
Equities  of  Whatever  may  be  the  decision  upon  such  a  case 
^'tJf^if      ^^^^  brought  before  the  Court,  there  is  no  doubt 

that  when  the  wife's  intention  appears,  or  is  inferred 
to  charge  her  separate  maintenance  with  a  debt  for 
necessaries,  it  will  intitle  the  creditor  to  a  satisftction 
of  his  debt  out  of  the  fiind  provided  for  such  main- 
tenance. 

Thus,  in  Stuart  v.  Lord  Kirkwall  (t\  the  separate 
maintenance  settled  upon  the  wife  was  1600/.  a  year. 
She  accepted  a  bill  of  exchange  drawn  upon  her  by  a 
milliner  for  389/.  14^.  6rf.  and  interest,  whidi  bill 
being  dishonoured  by  the  wife,  a  suit  was  instituted  fef 
payment  of  the  debt,  not  only  out  of  the  money  then 
due  in  the  hands  of  her  trustees  in  respect  of  her  sepa* 
rate  maintenance,  but  also  out  of  future  accruing  paf 
ments,  and  for  an  injunction  to  restrain  the  trustees 


creditors. 


(a)  1  Ves.  Jan.  277.  (ft)  Supra,  p.  235. 

(c)  3  Mad.  387. 
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from  paying  any  more  of  the  annuity  to  the  wife. 
After  the  answers  had  been  filed»  application  was  made 
to  Lord  Eldon  for  an  injunction,  and  that  the  annuity, 
as  it  became  due,  might  be  paid  into  the  Bank,  &c. ; 
tokd  his  Lordship  made  an  order  to  that  effect.  The 
cause  having  been  afterwards  heard  by  the  present  Vice- 
Chancellor,  he  decreed  according  to  the  prayer  of  the 
hill. 

3.  The  next  consideration  is  how  far  the  allowance  Husband's 
of  separate  maintenance  to  the  wife  will  discharge  her  Jj^^^'^^^.g^ 
husband  from  the  payment  of  her  debts.  debts  during 

The  obligation  of  the  husband  to  maintain  his  wife,  separation. 
and  to  supply  her  with  necessaries  suitable  to  his  for- 
tune and  rank  in  life,  has  been  before  mentioned  {a). 
This  obligation  continued  at  the  common  law,  and  still 
continues  except  she  forfeit  it  by  great  misconduct,  as 
by  adultery,  &c. ;  and  when  the  husband  is  thus  dis- 
charged from  that  duty,  he  is  not  liable  either  at  law 
or  in  equity  to  her  contracts  or  engagements  for  those 
necessaries  (&).  The  common  law,  however,  did  not 
permit  this  obligation  of  the  husband  to  be  discharged 
in  consequence  of  any  agreement  of  separation  entered 
into  between  themselves ;  but  when  Courts  of  Law  and 
£quity  sanctioned  such  a  divorce  by  enforcing  agree- 
ments of  separate  maintenance,  then,  in  analogy  to  this 
discharge  at  common  law,  those  Courts  held  that  the 
husband  should  be  equally  exempted  from  his  wife's 
obligations^  but  they  departed  from  the  common  law 
when  the  analogy  between  the  two  cases  failed  ;  for  in 
the  case  now  under  consideration  the  wife  being  free  from 
the  imputations  upon  her  conduct,  which  in  the  other 
induced  that  law  to  discharge  her  husband  from  all 
liability  on  her  account,  the  Courts  imposed  upon  the 
husband  the  condition  that  he  should  purchase  his 


m^ 


(a)  Supra,  p.  110.  (h)  Supra,  p.  113. 
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exemptioQ  at  the  price  of  an  allowance  for  maintenance. 

Hence  the  husband  will  not  (as  it  is  presumed)  be  liable 

to  the  debts  of  his  wife,  if  upon  separation  he  provide 

her  with  a  proper  allowance  for  maintenance  (a),  and 

pay  it  r^pilarly  afterwards.     What  the  allowance  for 

maintenance  must  be  to  produce  that  effect,  I  shall 

endeavour  to  collect  from  the  cases. 

To  discharge      The  allowance  for  maintenance  must  not  be  pre- 

the  husband,  carious  lb\  and  it  must  be  suitable  to  the  husband's 

must  be  ade-  fortune  and  rank  in  life,  which  is  a  question  proper 

quate  and       for  the  consideration  of  a  jury ;  and  if  it  be  found  to- 

j^d7^  ^        he  inadequate,  the  husband,  as  it  seems,  will  not  be 

dischanged  at  law  from  his  liability  to  answer  for  his 
wife's  contracts  for  necessaries;  and  her  acquiescence 
in  receipt  of  the  allowance  will  not  affect  the  rights  of 
her  creditors  against  him  (c)«  'From  the  case  of  Lam- 
bert  v..  Lambert  (ji\  it  appears  that  in  this  instance  a 


(a)  Todd  T.  Stokes,  1  Salk.  116.  1  Ld.  Raym.  444,  S.  C. 
2  New  Rep.  148.  (h)  ITiompson  v.  Harvey,  4  Burr.  2177. 

(c)  Hodgkinson  y.  Fletcher,  4  Camb.  Rep.  N.  P.  70. 

{d)  2  Bro.  Pari.  Cas.  18.  ed.  Toml.  This  caae  came  bsfere  the 
House  of  Lords  in  the  year  1 7^7,  on  an  appeal  from  the  Court  of 
Chancery  of  Ireland.  The  Bill  was  iiled  by  the  wife,  ailing  that 
she  had  by  fear  and  duress  been  driven  to  execute  a  deed  of  sepoia* 
tion,  which  provided  her  with  an  inadequate  allowance :  the  husband's 
defence  rested  chiefly  on  a  denial  of  the  marriage.  The  Court  decreed 
that  the  deed^  so  &r  as  h  might  prevent  the  wife  £ronv  reoovering* 
maintenance  during  the  separation  between  her  and  her  husband 
should  be  set  aside ;  and  it  was  referred  to  the  Master  to  inquire  into 
the  circumstances  of  the  estate  and  fortune  both  of  the  husband  and 
wife,  and  what  would  be  proper  to  alloix^  the  latter  for  her  main- 
tenantoy  during  the  separation.  This  decree  was  affirmed  by  the 
House  of  Lords. 

The  grounds  of  this  dedsion  do  not  appear  from  the  report.  The 
language  of  the  decree  proceeds  upon  the  supposition,  that  the  deed 
while  it  remained  unimpeached,  would  prevent  the  wife  from  re-, 
covering  a  proper  allowance  of  alimony,  which  indeed  followed  fhnn 
the  opinion  then  prevailing,  that  a  feme  covert  was  ociapetent  to 
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Court  of  Equity  would  refer  it  to  a  Master  to  settle  the 
amount  of  a  proper  maintenance  for  the  wife  during 


contract  for  a  aeparation.  One  of  the  arguments  on  the  part  of  the 
wife  was^  that  the  object  of  the  suit  was  to  set  aside  a  deed^  a  matter 
of  wiuch  the  Court  of  Chancery  clearly  haS  cognizance,  and  that  tihe 
rest  of  the  relief  was  consequential.  Possibly  this  may  have  been  the 
reason  of  the  decision.  It  seems  to  have  been  so  considered  by  Lord 
Looghborough,  who,  in  2  Ves.  Jnn.  195,  alluded  to  this  case,  and 
flaid  that  the  authorities  were  much  considered :  he  added, ''  I  take  it 
now  to  be  the  established  law,  that  no  Court,  not  even  the  Ecclesias- 
tical Court,  has  any  original  jurisdiction  to  give  a  wife  separate  main- 
tenance. It  is  always  as  incidental  to  some  other  matter,  that  she 
beeomea  entitled  to  a  separate  maintenance."  If  this  was  the  ground 
of  the  ea8e,ihe  principle  of  it  does  not  apply  at  present,  as  a  separa- 
taen  deed  is  not  held  to  be  binding  on  the  wife  personally,  and  does 
not  prevent  her  feom  suing  for  aHmony. 

But  whatever  may  have  been  the  principle  of  this  decree,  the 
reference  to  the  Master  to  fix  a  proper  allowanoe  fer  a  separate 
nufotenanoe,  went  fer  beyond  the  limits  within  which  the  Court 
of  Chancery  in  England  has  confined  its  jurisdiction,  the  power 
of  decreeing  separate  maintenance  having  long  since  been  distinctly 
disclaimed,  except  in  cases  where  there  is  an  agreement  or  a  trust 
fer  that  purpose,  (3  Atk.  550.  2  Cox.  102.  3  Ves.  359),  or  where 
the  wife's  property  is  within  the  central  of  the  Court,  ante,  vol.  i* 
278. 

Lord  Loughborough  is  indeed  reported  to  have  said,  that  if  the 
wife  applied  to  the  Court  of  Chancery  '*  upon  a  supplicavit  for  secu« 
rity  of  the  peace  against  her  husband,  and  it  is  necessary  that  she 
should  live  apart ;  as  incidental  to  that,  the  Chancellor  will  allow 
Iter  separate  maintenance."  1  Ves.  Jun.  195.  This  passage  has 
I'cn  quoted  by  Sir  W.  Grant,  19.  Ves.  397 ;  and  the  same  opinion 
was  advanced  in  the  argument  of  Lambert  v.  Lambert,  2  Bro.  P.  C. 
%.  But  there  seems  to  be  no  reported  instance  of  the  exeresse  of 
>>ich  a  jurisdiction,  and  it  would  be  inconsistent  with'the  object  and 
^  fonn  of  the  writ  of  supplicavit,  (post,  p.  318,  note,  320.) 

Except  in  the  particular  cases  mentioned  above,  the  wife  can  only 
^^A^  a  separate  maintenance  in  the  Ecdesiastical  Courts,  where 
^liniony  is  decreed  to  be  paid  to  her  by  the  husband  during  the  pen- 
^ttMsy  of  any  suit  between  them,  and  after  its  termination,  if  it  ends 
^  &  sentence  of  separation  on  the  ground  of  the  husband's  mis* 
oond^et. 

^^^^maajypendente  Hie,  is  allowed  in  suits  instituted  either  by  the  ABmony 
^'iuband  or  the  wife  for  divorce  or  fer  restitution  of  conjugal  nghtSi  whenidiowed 
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the  separation,  which,  when  made,  must  have  the  eflfect 
of  discharging  the  husband  from  her  future  debts. 


by  the  Eccle- 
siastical 
Courts. 


Amount 
allowed  for 
alimony. 


and  in  suits  for  inuUity  of  marriage  instituted  by  the  husband, 
2  Hagg.  204.  Poynder  on  Marriage,  p.  247.  The  application  may 
be  made  by  the  wife  as  soon  as  it  appears  from  the  pleadings  or  the 
evidenoe  that  there  has  been  an  actual  marriage.  Ibid,  and  2  Hag^ 
199.  2  Addams,  254«  And  the  allowance  is  usually  cranpnted 
from  the  return  of  the  citation,  (Bain  t.  Bain,  2  Addams,  254) 
though  in  cuaes  of  delay  occasioned  by  the  husband,  it  is  in  the  dis* 
cretion  of  the  Court  to  allow  it  from  the  date  of  the  dtatioii, 
2  Phill.  209.  Where  the  wife  appeals  from  a  sentence  of  separatioa 
pronounced  against  her  by  reason  of  her  adultery,  she  is  allowed 
altmony  during  the  pendency  of  the  appeaL  Loveden  ▼.  Lovedeii» 
1  PhlQ.  209.  In  that  case  the  allowance  was  made  frwn  the  dale 
of  the  sentence  and  appeal,  which  were  on  the  same  day.  See  Bxisce 
▼.  Brisco,  3  Phill.  206.  Permanent  alimony  commences  from  the 
date  of  the  sentence  of  separation,    Cooke  ▼.  Cooke,  2  PhilL  40. 

To  determine  the  amount  to  be  allowed,  inquiries  are  made  into 
the  state  of  the  husband's  circumstances,  as  to  which  he  is  boimd 
to  answer  upon  oath.  Fraser  v.  Fraaer,  Poynder^  p.  248.  Bis 
statements  may  be  disputed  and  met  by  evidence  on  the  part  of  the 
wife.  Brisco  ▼.  Brisco,  2  Hagg,  199>  The  Court  ako  takes  iato 
consideration  «ny  separate  income  which  the  wife  may  be  in  r^ 
oeipt  of,  whether  arising  frt>m  separate  property  or  pin-nume^i 
(2  Hagg.  201.  203.  1  Phill.  40.  2  PhilL  153)  or  from  an  allow- 
ance secured  to  her  by  a  deed  of  separation.  Blaquiere  r.  Bh- 
quiere,  3  Phill.  258.  And  if  her  separate  income  la  adequate,  ne 
allowance  of  alimony  is  made.  See  Wils^  ▼•  Wilson.  2  Haggt 
203.    Davies  ▼.  Davies,  ibid.  204,  n.    1  PhllL  40. 

A  more  liberal  allowance  is  made  for  permanent  alimony,  thaa  Ar 
alimony  pendente  lUe^  both  because  the  delinquency  ef  the  hosbasd 
is  then  established,  and  because  the  Court  ooasiders  the  situatienef 
the  wife  during  the  continuance  of  the  suit  to  call  ^or  retireinent 
and  seclusion.  2  Phill.  44.  109.  2  Ha^.  201.  In  seTeral  in* 
stances  a  third  part  of  the  joint  income  has  been  assiigiied  le  th^ 
wife  Iw  permanent  alimony,  in  some  as  much  as  a  mdety.  ^ 
Cooke  ▼.  Cooke,  2  PhiU.  40.  Otway  v.  Otway,  ibid.  109.  SoiiA 
y.  Smithjbid.  235.  Streetv.  Stieet,  2Addamfl,  2.  One-fifthhtf 
been  mentioned  in  one  case  as  a  reasonaUe  paropertioii  lor  thealle^ 
anee pendewtfi  ike  (2  Hagg.  201).  In  etheraa  hvger  aUovanse haa 
been  made.  Smith  v.  Smith,  2  Phill.  152.  The  proportion  is  ao^ 
regulated  by  aajr  cevtain  rule;  but  in  detennini&g  it,  the  CtKOt  ui 
influent  by  aU  the  chrcumatapuoea  of  tke  case,  aMowing  lose  ^b^ 
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Supposing  the  maintenance  to  be  adequate  to  the  cir- 
cumstances and  condition  in  life  of  the  husband,  it  was 
decided  in  Nurse  t.  Craig  (a)  that  it  must  be  duly  paid 
in  order  to  discharge  him  from  his  liability  to  her 
eieditors  ;  the  averring  of  which  payment  is  usual,  and 
seems  necessary  in  the  declaration  at  law.  The  case 
last  referred  to  establishes  by  three  judges  against  the 
opinion  of  Mansfield^  C.  J.,  that  the  mere  covenant  or 
contract  of  the  Husbaud  to  pay  separate  maintenance 
will  not  discharge  his  common  law  obligation  to  sup- 
port his  wife,  and  that  a  creditor  who  has  furnished  her 
with  necessaries  may  sustain  an  action  against  him  for 
the  p^ymei^t  of  the  debt  (6). 


•f^^iv"***" 


tiie  baBbBiid  has  diildrai  to  maintain  (2  PhiU.  110.  3  FhiU.  259> 
wliaffe  expenses  have  been  tiiroini  on  him  by  extravaganoe  on  the 
part  of  tiM  wife  (2  Hagg.  203)^  or  where  his  income  is  derivedfrnn 
bis  petaamai  ezeitions  (2  Phill.  44) ;  and  allowing  more  when  a 
large  pari  of  the  property  has  been  derived  from  the  wife  (2  Phill. 
44. 235),  or  where  there  have  been  drcomstanoes  of  a^^pravation  in 
tbe  husband's  conduct.  2  Phill.  46.  110.  2  Addams,  2.  It  ia  in 
the  discretion  of  the  Court  to  vary  the  unonnt  in  case  of  a  sub- 
aaqoent  alteration  of  the  husband's  drcnmstanees.  See  Poynder, 
p.2^5>and2FliilLllO. 

In  aoits  in  the  Ecclesiastical  Courts,  the  general  rale  is,  that  the  Costs  of 
bnsband  pays  the  costs  on  whichever  ade  the  suit  begins,  and  as  matrimonial 
aoon  as  the  marriage  is  admitted  or  proved^  the  wife's  proctor  may  ^^^.'"  |^® 
call  upon  the  husband  for  payment  of  his  bill  up  to  that  time,  q^^^ 
TUa  rale,  however,  admits  oif  an  exception  in  cases  where  the  wife 
has  sqMiiate  property  sufficient  to  enable  her  to  maintaui  herself, 
and  to  carry  on  tiie  suit.    See  Wilson  v.  Wilson,  2  Hagg.  203,  and 
the  eases  there  dited. 
'    (a)  2  New  Bep.  C.  P.  148>  163,  \^Q. 

(b)  The  principle  is  thus  stated  by  Mr.  Justice  Heath :  -'^It  is 
lihe  duty  of  the  husband  to  proyid^  necessaries  for  his  wife.  The 
question  is,  whether  he  disehaiges  that  duty  by  v&erely  eiM:ering 
into  A  covenant  with  a  trnttee  fiyr  payment  of  an  allowaocje }  If  h^ 
refdse  to  perform  that  cov^UAOt^  l^e  wiife  luay  be  9tarved  before  re« 
dress  can  be  obtained.  Tha  comioon  law  do^s  pot  relieve  ^ny  man 
finom  an  oUigation^  on  tbe  mere  ground  of  an  i^^wement  tp  do  some* 
thing  else  in  the  plaee^  nnle^s  that  agreement  be  pcrfonnejL"  2  N« 
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But  wife  is  It  has  been  before  noticed, .  that  when  the  husband 
/  ^IwWrOTL '  ^^  discharged  from  his  liability  to  answer  for  his  wife's 
account  of      debts,,  she  is  not  personally  liable  for  them;  because, 

her  debts 
during  8e« 
parataon.  '■    ■■ 

R«  155.  Vid.  ante,  p.  109.  note(c).  For  similar  reasons,  it  was 
held^  that  the  husband  was  not  discharged  from  his  liability  for  hk 
ivife's  necessary  expenses^  by  a  separation  deed  assigning  her  pro* 
perty  to  trustees  for  her  separate  use^  when  it  did  |iot  appear  ^that 
the  trustees  had  taken  possession.  Burrett  ▼.  Booty,  8  Taont  343. 
And  since  it  is  the  payment  of  Uie  allowance  which  discfaai^  the 
husband,  it  is  immaterial  whether  it  be  or  be  not  secured  by  deed  or 
writing.    Hodgkinson  v.  Fletcher,  4  Camp.  70. 

It  seems  that  the  payment  of  a  separate  maintenance,  though  it 
discharges  the  husband  firom  the  liability  to  Ids  wife's  debts,  so  fiir 
as  it  arises  from  his  duty  to  maintain  her,  may  still  leave  him  opoi 
to  the  demands  of  persons  dealing  with  the  wife,  under  the  suppo- 
sition that  she  is  still  authorized  by  him  to  contract  upon  his  credit 
It  being,  in  general,  {M'esumed,  that  in  the  purchase  of  artides  of 
necessity,  the  wife  has  the  authority  of  the  husband  to  contracts 
his  ag^it,.it  follows  that  her  contracts,  like  those  of  any  other  agent, 
will  bind  him  until  it  be  known  that  that  authority  has  been  with- 
drawn. Thus  in  Rawlins  r.  Vandyke,  3.  £sp.  250.  the  mk  lived 
upon  a  separate  allowance ;  but  the  husband  had  occasionally  Tisited 
her,  and  paid  bills  for  her.  Lord  Eldon  ruled,  that  he  was  liaUe 
for  goods  furnished  to  her  by  a  tradesman,  not  haying  notice  of  the 
allowance :  the  notice  of  the  allowance  would  be  notice  of  the  hus- 
band's dissent.  See  ante  p.  117,  note,  and  Hinton  v.  Hudson, 
Freem.  248.  It  is  not,  however,  necessary  to  prove  express  notiee* 
,  the  general  notoriety  of  the  &ct,  that  the  husband  and  wife  are 
separated  is  sufficient.  See  Ozard  ▼.  Damford,  1  Seiw.  N.  P.  279* 
If  the  creditor  has  reason  to  know  that  the  contract  has  been  made 
without  the  husband's  assent,  his  claim  must  depend  upon  the 
^uestiouj  whether  the  husband  is  still  bound  to  furnish  his  wife  with 
necessaries. 

It  has  been  seen  that  where  the  credit  is  given  to  the  wife,  the 
party  tnistingto  hor  alone,  the  husband  is  not  liable,  ante,  p.  110, 
Note.  And  on  this  prin'ciple  it  seems  to  follow,  that,  even  if  i^^ 
separate  allowance  were  paid,  the  husband  might  be  discharged  ifit 
could  be  established  to  the  satisfaction  of  the  jury,  that  the  dealii« 
took  place  solely  on  the  credit  of  the  wife. 

In  a  case  where  the  wife  was  living  separately  on  an  allowance, 
the  husband  having  promised  to  pay  a  debt^contracted  by  her^  ^^ 
lield  liable.    Hornbucklc  v.  Hombury,  2  Stark.  177* 
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as  a  married  waiiuin»  she  cannot  enter  into  a  contract 
to  bind  herself  (a).  .  A  consequence  of  this  disability 
in  the  wife  to  contract  when  living  apart  from  her 
husband  appears  in  the  case  of  Smith  v.  the  Sheriff  of 
Middlesex  (b\  which  was  to  the  following  effect :— - 

The  wife  resided  separately  from  her  husband  under  A  contract 
a  deed  of  separation,  securing  to  her,  as  it  is  presumed,  ^^^^  ^    ^ 
a  proper  separate  maintenance.     She  had  been  supplied  right  of  pro- 
by  a  tradesman,  the  plaintiff,  with  goods  and  furniture  P^^* 
upon  hire,  but  no  sum  was  agreed  upon,  nor  had  any 
period  been  fixed  during  which. the  goods  and  furniture 
were  to  continue  on  hir^    ^Iliese  articles  were  taken 
in  execution  by  a  credited  of  the  husband  )  but  before 
a  sale,  the  plaintiff  gavef  notice  to  tke^  defendant  (the 
sheriff)  that  they  were  his  property  ;  and  that  was  the 
question  in  tHe^' iltction  of  trover  which  the  plaintiff 
brought  against  the  sheriff  to  obtain  possession  of  them, 
^he  Court  held  that  the  tradesman  was  intitled  to  re- 
€0¥er  the  goods,  upon  the  principle  that  the  wife  could 
not  make  a  contract  for  the  hire  of  them ;  and  the 
Court  observed,  that  a  contract  to  be  valid  must  bind 
both  parties ;  but  that  this  agreement  being  by  a  mar- 
ried woman  could  not  bind  her,  so  that  the  property  in 
the  goods  never  having  been  devested  out  of  the  plain- 
tiff,  he  had  a  right  to  recover  the  possession  of  them, 

V.  I  shall  now  proceed  to  inquire  what  will  deter-  As  to  deter- 
mine the  wife's  separate  provision  for  maintenance,  and  ^*f  2ct»- 
her  remedies  in  case  of  molestation  by  her  husband  rate  allow- 
during  the  separation.  "*^' 

1.  In  a  prior  chapter  was  considered  what  would 
determine  a  maintenance  which  had  been  granted  by 
the  Court  of  Chancery,  out  of  the  wife's  own  property, 
for  her  support  during  the  absence  of  her  husband  (c) ; 
and  it  appeared,  that  if  he  offered  to  live  with  her,  and 


{a)  Supra,  p.  117,  ^  seq.  (b)  15  East,  607.        («)  Vol.  1. 

p.  282,  et  seq. 
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she  refused  without  a  sufficient  reason  to  return  to 
him,  such  o&r  and  refusal  would  determine  her  allow- 
ance, because  the  Court  which  granted  it  did  so  tem- 
porarily, vi2.  till  the  husband's  return  and  his  coha- 
bitation with  his  wife,  if  not  prevented  by  his  ,own 
fault ;  the  Court  therefore  withdraws  the  allowance, 
if  cohabitation  be  prevented  by  the  perverseness  ox 
caprice  of  the  wife.  But  the  application  of  this  doc- 
trine does  not  completely  hold  in  cases  where  the  hus- 
band and  wife  have  agreed  to  live  apart,  end  die  has  a 
separate  maintenance  secured  to  her  by  agreement ;  for 
that  being  founded  upon  express  contract  between  the 
parties,  or  between  the  husband  and  the  £riends  of  his 
wife,  it  requires  the  same  mutual  agreement  to  dissolve 
as  to  make  the  contract. 

The  following  distinctions  seem  to  hav^  been  e8l»- 
blished  in  regard  to  this  subject ; 
Effects  of  First,  that  if  the  agreement  for  separation  be  for  the 

£  to^  lives  of  the  parties,  or  until  both  agree  to  live  together 
habit  with  Again,  the  wife's  consent  is  necessary  to  put  an  end  to 
his  wife.        ^^  allowance  of  separate  maintenance ;  so  that  the 

offisr  of  her  husband  to  take  her  back  again  will  not 
have  that  effect. 

Second,  that  if  the  agreement  for  s^aration  be 
merely  temporary,  or  for  an  uncertain  period,  then  the 
husband's  o£Per  to  take  her'  back  again,  if  not  aitfully 
and  insincerely  made,  will,  without  regard  to  her  refusal 
to  return,  determine  her  separate  allowance. 

Of  the  Jirst  proposition,  Guth  v.  Guth^  Hoare  v. 
Hoare,  before  stated  (a),  and  Gawlen  v.  Draper  (b), 
are  instances.  Of  the  second  proposition,  the  Cfuse  of 
Head  v.  Head  (c),  is  an  instance.  There  the  agree- 
ment to  pay  separate  maintenance  was  ccffifined  to  such 


(fl)  3  Bro.  C.  C.  614.    2  Ridgew.  Pari.  Ca.  268,  and  stated 
iupra,  pp.  279, 295 .  (6)  2  Vcntr.  217.  (c)  S  Atk.  447, 

and  stated  supra,  p.  297. 
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time  only  as  the  husband  and  wife  should  continue  to 
live  apart ;  i.  e.  with  the  consent  of  both  parties ;  and 
Lord  Hardwicke  decreed,  that  the  husband  having 
offered  to  receive  his  wife,  he  should  receive  and  treat 
her  as  his  wife  if  she  would  return  to  him ;  but  in  case 
she  did  not  return  within  a  month,  the  maintenance 
should  cease  for  the  future. 

If,  however,  a  third  person  covenant  for  a  valuable 
consideration  moving  from  the  husband,  to  pay  to  the 
¥nfe  a  separate  maintenance,  who  was  then  living  apart 
from  her  husband  by  mutual  agreement,  it  seems  that 
the  offer  of  such  person  to  take  her  to  his  house  will 
not  exempt  her  from  her  demand  for  the  separate  allow- 
anoe,  because  the  law  imposes  upon  her  no  obligation 
to  reside  with  such  person ;  besides,  if  suchu  residence 
were  accepted  by  her,  it  would  have  no  effect  in  pro- 
moting a  reconciliation  between  her  and  her  husband  ; 
which  is  the  object  the  law  has  in  view  in  withholding 
the  maintenance  when  it  is  proper  to  do  so. 

Accordingly,  in  Dutton  v.  Dutton  (a),  Af  the  wife's 
son,  for  a  valuable  consideration,  covenanted  to  in* 
demnify  the  husband  (his  father)  from  all  debts,  charges, 
and  expenses  for  the  maintenance  of  the  wife,  who  at 
that  time  lived  apart  from  her  husband  by  consent. 
Upon  the  wife's  bill  against  her  husband  and  A  for  an 
allowance  for  maintenance,  A^  in  defence  to  the  claim, 
qffered  to  maintain  her  at  his  own  house.  But  Lord 
Cawper,  C,  ordered  her  an  allowance  of  200/.  a  year ; 
his  Lordship  observing,  that  A,  by  his  covenant,  took 
upon  himself  the  charge  of  maintaining  the  wife,  and 
stood  in  the  husband's  place,  who,  under  a  voluntary 
separation,  was  obliged  to  grant  an  allowance  to  her ; 
that  A  was  in  the  nature  of  a  trustee  for  the  wife  to  the 
extent  of  a  reasonable  allowance  for  maintenance,  and 


■  *■  m  — 


(a)  4  Via.  Afar.  178,  pi.  18. 
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that  she  was  not  bound  to  accept  A*^  offer  to  take  her 

to  his  house. 

Sabsequent        If  after  the  Separation,  the  husband  and  wife  be  re- 

TdUha^^t  conciled  and  live  together,  that  circumstance  will  avoid 

effect  the  deed  or  articles,  and  consequently  it  will  determine 

the  separate  allowance ;  for  by  cohabitation  the  sepa- 
ration, which  was  the  principal,  having  ceased,  the 
maintenance,  which  was  the  accessary,  must  expire  with 
it.  This  was  so  considered  by  Lord  Eldon;  in  the 
case  of  Lord  St.  John  v.  Lady  St.  John  (a),  and  by 
BuUer^  J.,  in  Fletcher  v.  Fletpher  (i).  The  law,  in 
diis  respect,  acts  in  consistency  with  the  practice  of 
the  Ecclesiastical  Court ;  for,  in  general,  when  a  recon- 
ciliation takes  place  between  the  parties,  there  is  an  end 
in  that  Court  of  the  deed  or  articles  of  separation  (c). 

Instances  in  which  adultery  by  the  wife  will  and  will 
not  be  a  bar  to  her  relief  in  equity,  have  been  before 
noticed  (ji).  In  the  matter  now  under  consideration, 
this  crime  will  not  incapacitate  her  from  compelling 
her  husband  to  discharge  her  separate  maintenance, 
because  at  common  law  adultery  did  not  affisct  her 
right  to  prosecute  her  civil  claims.  Before  the  statute 
of  Westminster  the  second,  she  was  intitled  to  dower, 
as  before  appears,  and  the  exception  of  it  by  a  particuhur 
provision  proves  that,  in  other  cases,  adultery  was  no 
bar  to  the  wife  enforcing  any  of  her  rights  in  Courts 
of  Justice.  In  addition  to  the  authorities  stated  and 
referred  to  in  the  pages  mentioned  in  the  last  note, 


(a)  11  Ves.  537.  ^    {h)  2  Cox  Rep.  99, 105, 106. 

(c)  11  Ves.  537,  ante,  p.  273,  note.  It  has  been  decided  at 
law,  that  a  separation  deed  is  not  pat  an  end  to,  by  an  ineffectual 
suit  by  the  wife  for  a  restitution  of  conjugal  rights,  or  by  a  divort^ 
amemd  et  thoro,  obtained  by  the  husband  on  the  ground  of  her  adni- 

tery.    Jee  v.  Thurlow,  2  Bam.  and  Cress.  547. 
id)  Vol.  1.  pp.  286, 523,  ei  swpra,  p.  134. 
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may  be  added  the  judgment  of  Sir  William  Grants 
M.  R.,  in  the  case  of  Seagrctve  v.  Seagrave  (a). 

2.  What  next  remains  to  be  considered,  are  the  Wife's  re- 
wife^s  remedies  against  her  husband  when  she  is  mo-  ^^^  j^^ 
lested  by  him  during  the  separation.  husband's 

Upon  this  subject,  Courts  of  Law  have  determined  mole«tatioii, 
that  the  husband,  by  his  own  agreement,  may  so  far 
bind  himself  as  -to  surrender  in  favour  of  his  wife  the 
right  which  the  common  law  gives  him  to  her  society. 
This  seems  to  be  the  principle  upon  which  the  cases 
that  will  be  afterwards  cited  were  determined.  Lord 
Eldan  expressed  disapprobation  of  those  decisions  in 
Lord  SL  John  v.  Lady  St.  John  (6) ;  but  whilst  the 
doctrine  is  supported  by  the  opinions  and  decisions  of 
several  great  men,  the  law  must  be  considered  settled 
until  a  solemn  review  of  it  take  place,  and  those  opi- 
nions and  decisions  are  erased  from  the  list  of  autho- 
rities. 

Assuming,  then,  the  above  principle  to  be  now  esta*- 
blished,  it  is  a  consequence,  that  if  the  husband  by 
covenant,  on  separation  between  himself  and  wife,  en- 
gage not  to  disturb  her,  nor  any  person  with  whom  she 
shall  reside,  and  that  she  may  live  where  and  with  whom 
she  pleases  without  his  molestation ;   should  he,  in 
breach  of  his  engagement,  either  under  colour  of  law,  hv  artides 
or  by  violence,  attempt  to  seize,  or  actually  seize  her  guTOuS^' 
person^  she  may  in  the  one  case  by  filing  articles  of  the  ud  habeas' 
peace,  or  by  a  supplicavit  in  Chancery^  and  in  the  ^^^' 
other  by  suing  out  a  habeas  corpus,  obtain  security  for 
her  person  against  danger,  or  regain  her  liberty,  as  the 


(«)  So  also  in  Jee  v.  Thuriow^  it  was  agreed  that  adultery  oom- 
mitted  by  the  wife  would  not  affect  her  rights  under  a  deed  of  sepa- 
n&m.  See  also  Field  v.  Serres,  1  N.  R.  121.  In  Scholey  y. 
Cbodman^  1  Bing.  349.  8  B.  Moore,  350>  this  point  was  doabted, 
bat  the  case  of  Seagrave  V.  Seagrave  was  not  cited. 

(i)  1 1  Ves.  632. 
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circumstances  may  require  (a).    Accordingly^  in  Lord 
Vane^s  case,  before  mentioned  (6),  articles  of  the  peace 
were  preferred  by  the  wife  living  apart  from  her  hus- 
band, and  security  was  ordered  to  be  given  by  him. 
The  security  required  was  1000/*  from  himself  and  two 
persons  as  bail  in  5Q0L  each. 
Artides  of         It  must  be  noticed  that  the  allegations  contained  in 
caniK»?i^       articles  of  the  peace,  will  not  be  permitted  to  be  denied 
falsified  by     or  explained  by  the  huBband,  by  affidavit  or  otherwisei 
^  except  so  far  as  such  explanation  is  confined  to  any 

ambiguity  in  the  expressions  used  in  the  articles  (c). 
Supplicavit.       Of  a  similar  nature  with  articles  of  the  peace  at  law 

is  the  writ  of  supplicavit^  issuing  out  of  the  Court  of 
Chancery  upon  articles  exhibited  by  the  wife  against 
her  husband.  These  articles,  as  those  at  law,  cannoti 
it  is  presumed,  be  falsified  by  the  husband.  The  reason 
is,  that  both  of  these  proceedings  are  preventive,  h  e. 
to  preserve  the  peace,  and  restrain  the  commission  of 
an  irreparable  injury ;  and  if  the  person  complaining 
swear  that  his  or  her  life  is  in  danger,  this  is  a  fact  upon 
which  the  Court  cannot  decide  ;  therefore  whether  at 
law  opposition  be  made  to  the  Court  requiring  any 
security,  or  for  a  discharge  of  it  after  it  be  given,  or 
whether  opposition  be  made  to  the  issuing  of  a  sup- 
plicavit, or  an  application  be  made  to  discharge  the  re- 
cognizance when  entered  into,  neither  a  Court  of  Law 
Bor  of  Equity  will  attend  to  these  defences,  or  appli- 
cations on  account  of  the  possible  mischievous  con* 


(a)  It  is  to  be  observed,  that  the  object  of  articles  of  the  peace,  vsA 
of  the  writ  of  sapplicavit,  is  merely  to  prevent  personal  violence ; 
and  the  right  to  this  protection  is  not  connected  with  engagements 
for  a  separation.  In  the  case  of  a  supplicavit,  the  security  is  taken, 
as  Lord  Hardwicke  obsonres^  on  tke  suppositien  that  Ih^  a^  ^ 
live  together.  3  Atk.  560.  Al  to  the  cases  on  writs  of  hftb^ 
corpus,  vid.  ante,  p.  27 1>  note. 

[h)  Supra,  p.  280.  (c)  The  King  v.  Doherty,  13  East,  171* 

and  see  the  cases  referred  to  in  that  case,  and  the  others  in  the  notes; 
also  the  King  v.  Lee,  2  Lev.  ]  28. 
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sequefnces  (a).    On  the  other  hand  a  person  ist  net  to 
continue  under  penalties  or  imprisonment  the  whole  of  ^s  to  the 
his  life.     In  order»  therefore^  to  do  justice^  Consistently  Sb^i^^ties 
with  safety,  the  general  rule  at  law  is  to  discharge  the  ^der  diis 
security  if  the  party»  at  the  end  of  one  year  after  it  was  ^^^  ^  ^^ 
given,  conducted  himself  peaceably  during  that  period ;  peace  at  law. 
which  rule  Lord  King  said,  in  ea:  parte  Orosvenar  (6), 
was  reasonable,  and  that  he  was  disposed  to  follow  it  in 
equity.     In  ea?  parte  King^c)^  WiUes  and  Wilmotj 
Lords  Commissioners,  observed,  that  this  general  rule 
admitted  of  exceptions  when  the  party  complaining 
was  under  the  authority  or  the  influence  of  the  person 
complained  of.     It  is  presumed,  therefore,  that  if  the 
husband  do  not  misconduct  himself  during  the  year, 
but  his  wife  make  out  a  case  that  when  the  supplicavit 
is  discharged,  he  will  very  probably  abuse  his  authority 
over  her  to  procure  her  separate  estate  (as  in  ex  parte 
Kingf  before  referred  to),  by  using  her  ill  and  taking 
her  abroad,  the  Court  will  not  discharge  the  writ  whilst 
well-grounded  fears  exist. 

In  Mead  v.  Head^d)^  a  writ  of  supplicavit  was  issued 
upon  the  threat  of  the  husband  to  take  his  wife  to  a 
madhoase  :  and  it  would  seem  that  in  all  cases  where  The  case 
the  wife  is  intitled  at  law  to  security  against  her  hus-  ^^^^^^^ 
band's  dllHreatment,  or  threats  of  injury  to  her  person,  aecority  must 
she  is  equally  intitled  to  the  writ  of  supplicavit  in  Chan-  *^  *  ^l^" 
eery,  when  living  apart  from  him  under  articles  of  sepa-  ^  of 


sen- 


ration,  she  has  a  good  reason  to  be  afraid  of  her  own  ^  personal 
safety ;  but  a  reasonable  foundation  must  appear  upon 
the  face  of  the  articles  filed  for  the  writ  of  apprehension 
of  serious  personal  danger,  and  so  it  is  at  law  {e). 


(a)  COavering's  case,  2  P.  Will  203.    King  v.  King,  2  Ves.  sen. 
578-  («)  3  P.  WiU.  103.  (c)  Ambl  334.        (rf)  3  Atk. 

548.  Reg.  Lib.  B.  1774,  fol.  166.  See  Tannidiff's  case,  1  Jac. 
sad  Walk.  348,  and  the  cases  there  referred  to;  and  see  ante, 
p.  309,  note.  {e)  13  East,  172,  in  notk. 
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The  reader  will  notice  that  the  eonciusitfiKary  part  of 
the  writ  of  supplicavit  contains  a  proviso,*  whiph  piDves 
the  husband's  right  to  place  his  wife  under  moderate 
restraint.  The  writ^  after  ordering  the  sheriff  to  take 
bail  from  him  to  treat  and  govern  her  weU  and  honestly, 
and  to  do  or  procure  to  be  done  to  her  no  ill  or  damage 
of  her  body,  annexes  this  qualification,  aliter  qu^  ad 
virum  suum  ex  causd  regiminis  et  casHgationis  uxoris 
sues  licite  rationabiUter  perHnet  (a). 

Reasoning  then  upon  the  effect  of  this  proviso,  if  the 
case  made  by  the  articles  amounted  to  no  more  than 
occasional  restraint,  or  moderate  correction,  which 
might  be  necessary,  it  may  be  presumed,  that  it  would. 
be  difficult  to  induce  a  Court  of  Law  or  Equity  to  in- 
terfere under  such  circumstances. 
Habeas  The  last  and  greatest  remedy  which  the  law  has  ex- 

^'^^P"*'  tended  to  a  married  woman  living  apart  from  her  hus- 

band in  consequence  of  their  mutual  agreement,  is  that 
of  the  habeas  corpus^  the  great  bulwark  of  civil  liberty. 
This  writ  is  only  necessary  where  the  purpose  has  bee& 
executed,  and  the  wife's  liberty  is  at  an  end  by  her 
actual  confinement.  The  principle  upon  which  this 
writ  has  been  granted  to  a  married  woman  against  her 
husband  in  abridgment  of  his  marital  fights  has  been 
already  stated;  and  the  cases  in  support  of  it  only 
remain  to  be  considered. 

In  Listor^s  case,  decided  nearly  a  century  ago  (i)} 
the  husband,  during  separation  from  his  wife  by  their 
mutual  agreement,  seized  her  by  force  and  carried  her 
home  in  order  to  compel  her  to  live  with  him,  contrary 
to  the  articles  entered  into  upon  their  agreement'  to 
live  apart.  To  regain  her  freedom  the  wife  sued  out 
a  habeas  corpus;  and  the  Court  of  King's  Bench  gave 
her  liberty,  assigning  the  reason,  viz.  that  she  and  her 


(fl)  Pits.  N.  B.  80,  P.  see  1  Stra.  478.  (b)  8  Geo.  I. 

See  1  Stra.  477.    13  East^  17S>  tn  nofh. 
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husband  separated  by  consent  and  under  articles  to  live 
apart. 

The  next  case  was  the  King  v.  Mead  {a).  There 
the  husband  covenanted  never  to  disturb  his  wife,  nor 
any  person  with  whom  she  should  live.  The  sepa- 
ration took  place,  and  he,  in  order  to  have  an  oppor- 
tunity of  seizing  her  by^  force,  or  for  some  bad  purpose, 
sued  out  a  habeas  corpus  to  bring  up  her  body.  The 
Court  held  that  the  agreement  was  b,  formal  renuncia- 
tion by  the  husband  of  his  marital  right  either  to  seize 
his  wife,  or  to  force  her  to  live  with  him;  that  any 
attempt  by  him  to  seize  her  would  be  a  breach  of  the 
peace ;  and  that  if  such  an  attempt  were  made  in  her 
return  kbme  from  the  Court  it  would  be  a  contempty  . 
and  the  Court  told  her  she  was  at  liberty. 

So  als  o  in  the  King  v.  TVinton  (^),  the  husband  ap- 
plied for  a  habeas  corpus  to  bring  up  the  body  of  his  ~ 
wife.  Upon  a  question  as  to  the  validity  of  the  return, 
Buller,  J.,  expressed  himself  to  the  following  effect :  . 
**  If  this  case  turn  out  upon  further  investigation  to  be 
like  that  in  Burrow,  I  am  strongly  inclined  to  think 
this  would  be  an  answer  to  the  writ." 

A  similar  application  was  made  by  the  husband  for 
this  wrif  in  the  King  v.  Edgar  (c).  The  answer  given 
iipon  the  return  of  it  was,  that  the  wife  being  intitled 
to  considerable  property  to  her  separate  use,  she  and 
her  husband  agreed  to  live  apart  under  articles  of 
separation,  by  which,  in  consideration  of  3000/.,  he 
Was  to  resign  all  interest  in  her  property ;  but  that  he 
afterwards  seized  and  confined  her.  Lord  Kenyon  said, 
that  unless  the  wife  had  done  something  notoriously 
to  destroy  the  articles,  it  was  settled  that  the  husband 
had  renounced  all  right  to  her,  that  he  had  no  claim 
after  the  articles  of  separation.     The  Court  therefore 


(a)  1  Burr.  542.  {h)  5  Terra  Rep.  91.  (c)  Rep.  B.  R. 

*«np.  Lord  Hardwicke,  by  Ridgway,  152,  in  noiis. 

VOL.  n*  Y 
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told  her  that  she  was  at  liberty,  and  if  she  were  vff^ 
hensive  of  violence  she  might  have  an  officer  <tf  the 
Court  to  protect  her. 

Connected  with  the  principle  of  the  last  dedsionSi 
the  final  consideration  will  be, 

VI.  The  effect  of  mutual  separation  upon  the  hufl** 
band's  right  to  maintain  an  action  for  criminal  cob- 
versation  with  his  wife  during  the  period  of  their  living 
apart. 

Actions  of  this  description  are  founded  on  the  injury 
which  the  husband  has  sustained  in  the  deprivation 
of  the  comfort,  society,  and  assistance  of  his  wife. 
This  is  the  principle.  The  municipal  law  disregardi 
the  crime,  leaving  the  punishment  of  the  offence  to 
the  feeble  jurisdiction  of  the  Ecclesiastical  tribunal. 
Courts  of  Common  Law  merely  take  cognizance  of 
this  subject  as  a  civil  injury  to  be  compensated  by 
damages.  The  loss  of  the  comfort,  society,  and  m- 
sistance  of  the  wife  is  that  injury,  and  that  allegation 
is  always  contained  in  declarations  at  law  as  material 
and  substantial.  This  practice  is  evidence  of  the 
ground  upon  which  the  law  permits  such  actions  to  be 
maintained.  The  above  principle,  then,  being  the 
gist  and  foundation  of  those  actions,  the  consequenoa 
must  be,  that  when  the  husband  voluntarily  relin- 
quishes the  comfort,  society,  and  assistance  of  his  wife 
by  consenting  to  a  separaticm  from  her,  he  cu  anffisr 
no  loss  from  her  incontinency  whilst  such  separatioa 
continues ;  and  so  it  was  ruled  by  Lord  Kenyan  at 
Nisi  Prius  in  Weedon  v.  TimbreU^  and  his  opinion 
was  afterwards  confirmed  by  the  Court  of  Kif^^ 
Bench  upon  argument  as  to  the  pri^iriety  of  gnuiting 
a  new  trial  {a). 


(a)  5  Tenn  liep.  357.  A  similar  opinion  was  intimated  bf 
Lord  K^yoB  in  two  preriaiu  cases,  Bartelot  ▼.  Hawker,  Peake^ 
N.P.C.7.    Hodfles V.  Windham.  iUd.  39 :  in  whkb  articba of 
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The  tese  was  alliided to  m  Chamberar. CdulfiHd{a% 
$xA  nothing  fell  fi*om  ihe  Court  to  diake  its  validity. 

But  the  isase  o£  Chambers  t.  Gm^A/ establishes  this 
ptopoeition^  that  the  sd^ender  by  the  husband  of  his 
Ikiarital  righfel  to  the  eoxnfort,  society,  and  assistance 
of  his  wifoi^  under  the  instrument  of  separation,  must 
be  complete  and  absolute;  so  that  if  the  husband 
reserve  his  wife's  assistance  for  the  benefit  of  their 
infant  children,  and  she  is  to  have  liberty  to  visit  his 


8qMaati<m  had  been  execated.    In  Weedon  v.  TimbreU,  it  does  not 
appear  that  there  was  a  deed  or  articles  of  separation. 

The  authority  of  these  cases  has  been  mudi  shaken  by  Chambers 
y,  Canlfi«ld.  Lord  Ellexiborongh^  upon  the  opening  of  that  case, 
desired  tliat  it  mi^^t  be  argued  upon  the  general  paint,  whether  the 
mere  hc^  of  a  separation  between  husband  and  wife,  by  deed,  were 
sodi  an  absolute  renunciation  of  his  marital  rights,  as  precluded  the 
husband  from  maintaining  an  action  for  the  seduction  of  his  wife, 
saying  tibat  he  did  not  consider  that  question  as  concluded  by  the 
decision  in  Weedon  v.  Timbrell. 

The  editor  has  been  fiayouredby  Mr.Ryan  withanote  of  a  recent 
case  on  this  point/^Oraham  v.  Wigley,  15th  Dec  1824.  The 
parties  had  separated  by  consent,  and  were  living  apart  when  the 
adultery  was  committed:  but  there  was  no  deed  of  separation* 
Lord  Chief  Justice  Abbot  held  that  the  action  would  lie,  saying 
that  the  separation  was  not  complete :  the  wife  might  sue  for  re- 
stitution of  conjugal  rights.  It  is  beUeved  that  other  cases  have 
occurred  at  nisi  priits,  in  which  the  doctrine  of  Weedon  v.  Timbrell 
has  not  been  followed,  and  that  the  general  opinion  at  present  is 
against  it  (fi). 

It  will  be  remembered,  that  Ae  case  was  dedded  at  a  time  when 
prindples  were  applied  to  deeds  of  separation  different  from  those 
since  adopted.  If  the  proposition  laid  down  in  Marshall  v.  Rutton, 
8  T.  R.  548,  that  the  husband  and  wife  cannot  by  agreement  alter 
their  legal  characters  and  capadties,  be  correct,  it  follows,  that  not- 
withstanding such  an  agreement,  the  relation  of  husband  and  wife, 
and  the  rights  arising  out  of  that  relation,  must  be  still  considered 
as  subsisting  for  all  legal  purposes;  and,  therefore,  that  aseparation 
will  not  deprive  the  husband  of  the  legal  right  of  maintaining 

08  action^  whatever  effect  it  may  have  upon  the  amount  of  damages* 

(a)  6  East,  244, 856. 

(b)  See  Hammond's  Nisi  Prius,  p.  232. 
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house  Hs  ojflbeir  as' she  pleases,  to'  afford  them'  all'neces- 
saiy  care  and  attention,  in  such  and  the  like  instances 
the  husband  •  may  maintain  an  action  for :  criminal 
intercourse  with  her  during*  the  separation,  upon  the 
princfple  that  he  had  ;7o/'in  fact  tt;Aa%  parted  witk 
the  comfort,  society,  and  assistance  of  his  wife. 
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No.  1. 

Power  ofLeadng  contained  in  a  Settlement  (a). 

« 

Provided  also,  and  it  is  hereby  agreed  and  declared,  between  To  the  lius- 
and  by  the  parties  to  these  presents,  that  it  shall  and  may  be  Jj^^ivlly!^^ 
lawful  to  and  for  the  said  E^  if,  and  G  (his  intended  wife),  when  in  pos- 

as  and  when  by  virtue  of  the  limitations  hereinbefore  contiuned,  seMion : 
.        _    „         "^    .     -  -  .11.1  1  and  after  their 

they  shall  successively  and  respectively  be  in  the  actual  pos-  deaths,  to 

sesaon  ofi  and  entitled  to  the  receipt  of  the  rents,  issues,  and  other  persons, 
profits  of  the  said  manors^  and  other  hereditaments,  hereby  released  to 
granted  and   released,  or  expressed  and  intended  so  to  be,  uses,  and  the 
during  their  respective  lives;  and  also  to  and  for  the  said  C  ^JJJ^^e 
and  D,  and  the  survivor  of  them,  and  the  executors  or  ad-  contingent  re- 
ministrators  of  such  survivor,  from  time  to  time,  and  at  all  3JJ^y|Jjg^^\ 
times  during  the  minority  of  any  child  or  children  who  by  minorities  of 
virtue  of  any  of  the  limitations  aforesaid  shall  be  entitled  to  Jf ^^^^  ^  ^^ 

i/.iii        1.1.  /.       1.       1         .1  °y  purchase, 

any  estate  of  freehold  and  inheritance  of  and  m  the  said  ma-  By  iodonture. 


nors  and  other  hereditaments,  by  any  indenture  or  indentures  ^  ?^*f?^*^' 

and  aelivcrcu 

to  be  sealed  and  delivered  by  them  respecUvely,  in  the  pre-  and  attested  ' 
sence  of  and  attested  by  two  or  more  credible  witnesses,  to  ^7  two  wit- 
limit  or  appoint,  by  way  of  demise  or  lease,  all  or  any  part  or  r^^  „g^j^^ 
parts  of  the  said  manors  and  other  hereditaments,  with  the  leases  for 
appurtenances,  to  any  person  or  persons,  for  any  term  or  exLe^g"^ 
number  of  years  absolute,  not.  exceeding  twenty^ne  years,  to  twenty-one 
take  efiect  in  possession,  and  not  in  reversion  by  way  of  future  Jl^^'n  ^n^n 
interest,  so  as  there  be  reserved  on  every  such  limitation  or  reversion. 
appmntraent,  by  way  of  demise  or  lease,  the  best  or  most 
improved  yearly  rent  or  rents,  to  be  incident  to  the  immediate 
reversion  of  the  hereditaments  so  to  be  limited  or  appointed, 
that  can  or  may  be  reasonably  had  or  gotten  for  Uie  same, 


(rt)  Vide  Vol.  I.  p.  116. 


3i6  Appendix. 

without  taking  any  fine,  premium,  or  foregift^  or  any  thing  in 
Atth  bett  ^^  nature  of  a  fine,  premium,  or  for^ft,  for  the  maUng 
rent,  without  thereof;  and  so  as  there  be  contained  in  every  such  fimitatioa 
fine,  with  q^  appointment,  by  way  of  demise  or  lease,  a  condition  of  re- 
re-entry,  entry  for  non-payment  of  the  rent  or  rents  thereby  to  be  le- 
Counteraart  spectivdy  reserved;  and  so  as  the  appmntee  or  appcnntees, 
executed  lessee  or  lessees,  do  execute  a  counterpart  thereof  respecdvdy, 
by  leisee,  and  do  thereby  covenant  for  the  due  payment  of  the  rent  or 
to Mvrent"^  rents  thereby  to  be  respectively  reserved,  and  be  not  by  any 
Lessee  not  to  clause  or  words  therein  to  be  contained  made  dispunidiable 
)^T^1^  for  waste,  or  exempted  from  punishment  for  oommitdng  wule, 

any  thing  hereinbefore  contained  to  the  contrary  thereof  in 

anywise  notwithstanding. 
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No.  IL 
Lease  by  Huibaud  and  Wjfe  under  the  Power  ijfUaHHg^ 

No.  May 

Thib  iNDBMTaBB  made*  &&  between  E  S,o(  y  and  Parties. 

Cr»  his  wife,  of  theone  part,  and  C  B,o£  ,  of  the  other 

party  WiTN  EasjBTHy  lhat  pursuant  to,  and  by  force  and  virtue^  Witnessetr 
and  in  exercise  and  execution  of  a^power  or  authority  to  theniy  ^^e^v^^ 
the  iMld  JE  Sp  and  G,  hb  wife,  fcnr  this  purpose  given  er 
limiledy  in  and  by  a  i»rtain  indenture  (rf*  release,  bearing  date 
the  day  of  ,  grounded  on  a  lease  for  a  year,  bearing 

date  the  day  next  before  the  day  of  the  date  thereof,  the  release 
bdng  made,  or  expressed  to  be  made,  between  the  said  E  H 
of  the  first  part,  the  smd  G  H  (then  G  P,  spinster)  of  the 
second  port,  and  C  and  D  of  the  third  part  ^being  the  settle- 
ment made  previoysly  to,  and  in  contemplation  of,  the  marriage 
then  intended,  and  which  was  shortly  afterwards  duly  had  and 
solemniaed  between  the  said  E  H  and  6,  now  hu  wife),  and 
nf  every  or  any  other  power  or  authority,  in  anywise  enabling 
them  in  this  behalf,  and  fer  and  in  consideration  «f  the  tents,  ^^  fai'ton- 
oevenants,  and  agreements  hereinafter  reserved  and  contained,  *{^^  ren^and 
4M1  the  part  and  behalf  of  the  said  C  B,  his  executors,  ad-  covenaQts, 
miniatrators,  and  assigns,  to  be  paid,  observed, and  performed; 
they  the  said  E  S,  and  G,  bis  wife,  no,  by  tfaas  indenture,  liusbead  sad 
aealed  and  delivered  by  them  respectively,  in  the  presence  of,  ^  ^' 
and  attested  by,  the  two  credible  p^sons  whose  names  are 
intended  to  be  hereupon  indorsed  as  witnesses  to  die  sealing 
ttid  delivery  of  these  pmseiits  by  the  said  E  H  and  G  if,  limit,  limit,  i^point, 
appoint,  and  demise  unto  the  sud  C  B,  his  executors^  ad.  ^d  demise  to 
BMnistrators,  and  as^gns.  All  that,  &c.  (the  parcels)  together  The  psrcels, 
with  all  and  ungular  houses^  outhouses,  edifices,  buildings,  And  genenl 
bams,  staUes,  coachhouses,  cottages,  yards,  gardens,  orchards, 
backsides,  lofts,  lands,  meadows,  pastures,  commons,  common 
tf  pasture^  common  of  turbary,  mines,  minerals,  quarries, 
fiiiKes,  trees,  woods,,  underwoods,  coppices,  and  the  ground 


■*^W»i»i*f^"i^F— »»»— "**  '     ■'    '     — — I^M^— ■*— II^^IM^ll— 


(a)  Vide  Vel.  I.  p.  116. 
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Habendum. 


For  the  term 
of  twenty-one 
years  in  pos- 
session^ 


At  the  yearly 
rent  of  876/. 
to  be  paid 
quarterly, 
without  de- 
duction. 


Proviso  for 
Re-entry, 


on  non-pay- 
ment of  rent, 

or  by  lessee's 
assignnient, 
without  con- . 
sent. 


or  by  lessee 
Decoming 


and  soil  thereof,  mounds,  fences,  hedgies,  ditches,  ways,  waters, 
watercourses,  liberties,  privileges,  easements,  profits,  commodi* 
ties,  emoluments,  hereditaments,  and  appurtenances  whatsoever 
to  the  said  messuage  or  farm-house,  lands,  hereditaments  and 
premises  belonging,  or  in  anywise  appertaining,  or  with  the 
same,  or  any  of  them  respectively,  now  or  at  any  time  heretofore 
demised,  leased,  held,  used,  occupied,  or  enjoyed,  or  accepted, 
reputed,  deemed,  taken,  or  known  as  part,  parcel,  or  member 
of  them,  or  any  part  of  them,  or  appurtenant  thereunto,  with 
their  and  every  of  their  appurtenances.  To  have  and  to  hold 
the  said  messuage  or  farm-house,  pieces  or  parcels  of  land,  and  aU 
and  singular  other  the  premises  hereinbefore  limited,  appointed, 
and  'demised,  or  expressed  and  intended  so  to  be,  with  the  ap- 
purtenances, unto  the  said  C  B,  his  executors,  administrators, 
and  assigns,  for  the  term  of  twenty-one  years,  to  be  com- 
puted from  the  day  of,  &c.  now  last.past^  and   thenceforth 
next  ensuing,  and  fully  to  be  complete  and  endedj  yielding 
AND  PAYING  yearly,  and  every  year  during  the  said  term,  unto 
the  per^n  or  persons  for  the  time  being  entitled  to  the  said 
premises  in  reversion  or  remainder  immediately  expectant,  on 
the  said  term  of  twenty-one  years,  the  yearly  rent  or  sum  of 
j£875  of  lawful  money  oi  Great  Britain^  by  equal  quarterly 
payments,  on  the  ^th  day  oi  March,  the  Slth  day  of  June, 
the  S9th  dny  of  September j  and  the  S5th  day  of  December  in 
every  year,  without  any  deduction  or  abatement  whatsoever  for 
or  in  respect  of  the  land-tax,  or  any  other  present  or  future 
taxes,  or  any  other  matter  or  thing  whatsoever ;  the  first  quar- 
terly payment  of  the  said  yearly  rent  to  be  made  on  the  ^th  day 
oi March  next  ensuing  the  day  of  the  date  of  these  presents: 
Provided  always  nevgrtheless,  and  these  presents  are 'upon 
this  express  condition,  that  if  the  said  yearly  rent  or  sum  of 
c£875   hereinbefore  reserved,  or  any  part  thereof,  shall  be 
in  an^ear  after  the  same  ought  to  be  paid.as  aforesaid,  or  if 
the  said  C  Bf  his  executors,  administrators,  or  assigns,,  shall 
at  any  .t^e  or  times,  during  the  continuance  of  this  demise, 
transfer  or  assign  over,  or  undsr-let,  or.  agree  to  transfer -or 
assign  over,  or  under-let,  to  any  person  or  persons  whom- 
soever, the  premises  hereinbefore  limited,  appointed,  or  de- 
mised, or  any  part  or  parts  thereof,,  for  all  or  any  part  of  the 
said  term,  >vithout  the  licence  and  consent  in.  writing  of  the 
person  or  persons  for  the  time  being  entitled  as  aforesaid  for 
that  purpose  first  had  and  obtained ;  or  if  the  said  C  By  his 
executors,  administrators,. or  a^^signs,  shall  become  bankrupt  or 
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^all  compound  his  or  their  debts^or  assign  over  his  or  their  cnstate  bankrupt^ 
and  effects  for  payment  thereof,  or  if  any  execution  shall  issue  ^  d^?^"  " 
against  him  or  them  or  any  of  his  or  their  effects  whatsoever,  oruHgnuig 
whereupon  the  said  premises,  or  any  part  thereof,  shall  '^  ^^meat'of 
taken  or  attempted  to  be  taken  in  execution ;  or  if  the  said  C  JB,  debtor  or  by 
his  executors,  administrators,  or  assigns,  shall  not  from  time  ^^^^^gj 
to  time,  and  at  all  times  during  the  contimiance  of  this  demise,  effects,  where- 
well  and  truly  observe,  perform,  fulfil,  and  keep  all  and  singular  ^P®"  preiniflet 
the  covenants,  conditions,  and  agreements  which  on  his  and  execution, 
their  part  are  and  ought  to  be  observed,  performed,  fulfilled.  ^^  o^  breach 
and  kept,  accordmg  to  the  true  mtent  and  meaning  oi  these  ^q^  ^y  lessee, 
presents;  then  and  in  any  of  the  said  cases  it  jshall  and  may 
bq  lawful  to  and  for  tiie  person  or  persons  for  the  time  being 
entitled  as  aforesaid  into  and  upon  the  said  appointed  and 
demised  premises,  or  any  ^  part  thereof,  in  the  name  of  the 
whole,  to  enter,  and  the  same  to  have,  retain,  possess,  and 
enjoy,  discharged  from  these  presents,  and  the  limitation,  ap- ' 
pointment,  and.demise  intended  to  be  hereby  made  as  aforesaid, 
any  thing  herein  contained  to  the, contrary  thereof  in  any  wise 
notwithstanding;  and  the  said  C -B  doth  hereby  for  himself,   Covenants 
his  heirs,   executors,   admil^istrators,  and  assigns,  covenant, 
promise,  and  agree  with,  and  to  the  person  :or  persons  for'the   • 
tiioe  being  entitled  as  aforesaid,  in  manner  foUot^ing :  that  is  to 
aay,  that  he,  the  said  C  By  his  executors,  administrators^  and 
assigns^  shall  and  will  well  and  truly  pay,  or  cause  to  be  pwd  f*^  payment 
unto  the  person  or. persons  for  the  time  being  entitled  as  afore- 
said, dre  aforesaid  yearly  rent  of  £815,  on  such  days  or  times     ' 
as  arc  hereinbefore  mentioned  and  appointed  for  thfe  payment 
thqreof ;  and  also  shall  and  will  well  and  truly  pay,  bear,  and  and  taxes, 
discharge  the  land-tax,  and  all  other  taxes,  charges,  rates, 
duties,   and  assessments  ,  whatsoever,  either    already    tlaxed, 
•charged,. rated,  assessed,  or  imposed,  or  at  any  time  or  times 
hereafter  during  the  continuance  of  this  demise  to  be  taxed, 
charged,  rated,  assessed,  or  imposed  upon  the  same  yelu'ly  rent     • 
of  c£875  uponthe  said  premises  hereinbefore  limited^  appointed, 
^d  demised,  or  any  of  them,  or  any  part  or  parts  therelaf,'or 
upon  the  person  or  persons  for  the  time  being  entitled  as  afore- 
^d  in  respect  thereof,  as  landlord  or  landlords  of  the  same  \^ 
premises  by  authority  of  parliament  or  otherwise  howsoever'; 
AN.j>;ALSo   shall  and  will,   at  his' and  their  own  -costs  and  and  to  repuf> 
charges,  wcUand  substantially  uphold, repair, support, YnaiiitiEiin,  *^^«"^* 
<iu^t£un^  and  aniend  the  s^d  mesfeuage  orfaita-hoUsc,  and  all  the 
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dowi»ttd  htmsy  t^McMf  and  out4>uildiiig8  tbeKunto bdon^og,  andidl 
^Bra^M  ^g^^D^owBy  glazing  and  leidworit  of  the  same  meiraa^ 
aadiUlockt,  er  farm-houae,  and  premiies;  and  all  locks,  k^a>  luogni 
^^^      bolta,  baj^,  fixtures,  pumps,  and  the  going  gears*  thereof ;  and 

all  gates^  stiles,  pales,  posts,  baltons,  bridges,  hedges,  ditdi68, 

drains,  watercourses,  and  inward  and  outward  fences  of  every 

kind,  of  or  belonging  to  the  said  premises  herdnbefere  lindted, 

appointed,  and  demised,  or  any  part  or  parts  thereof,  at  all 

times  during  the  ocmtinuance  of  this  demise,  when  need  and 

suflteifint         occasion  shall  be  or  require,  sufficient  timber  and  fencing  stuff 

Sn^^bd^    bdng  found  by  the  person  or  persons  for  the  tune  being  entitled 

made  to  hinit  as  aforesaid,  within  a  reasonable  distance  fiom  the  place  or 

places  where  the  same  shall  be  required  to  be  used,  such  timber 

and  femnng  stuff  to  be  cut  and  carried  at  the  expense  of  the 

said  C  B,  his  executors,  administrators,  or  assigns:  ANDithe 

same  messuage^  or  fitrmJiouse,  arddes,  things,  and  premises, 

being  so  well  and  suffidently  upholden,  repaired,  supported, 

maintained,  sustained,  and  amended,  shall  and  will  peaceably 

andsotolesTe  and  quietly  leave^  surrender,  and  yield  up  unto  the  person  or 

th^  "^^nf^     persons  entitled  to  the  said  premises,  at  the  end  of,  or  sooner 

the  tenn,         determination  of  the  said  term,  together  with  such  fixtiueq* 

^together  with  materials,  and  things  as  are  now,  or  shall  at  any  time  or  times 

'         during  the  continuance  of  this  demise,  be  set  up  and  affixed 

within,  upon,  or  about  the  said  premises  hereinbefore  limited, 

appcnnted»  and  demised,  or  any  part  or  parts  thereof,  (reason* 

aUe  use  or  uses  thereof,  and  acddent  by  fire  only  excepted); 

not  to  asaigD    ANn  ALSO  that  the  said  C  By  his  executors,  administrators,  or 

Se^OT^i^    assigns,  or  miy  of  them,  shall  not,  or  will  at  any  time  or  tima 

without  con-    during  the  continuance  of  this  demise,  transfer,  assign  oyer,  or 

^^^  under  Jet  to  any  perscm  or  persons  whomsoever,  the  said  pi^ 

mises  herdnbefore  demised,  or  any  part  or  parts  thereof,  &r  sll 
or  any  part  of  the  said  term  of  years,  without  the  licence  or 
consent  in  writing  of  the  person  or  persons  for  the  time  beiiq; 
entkled  as  aforesaid  for  that  purpose  first  had  and  obtained ; 
4N.i>  ALSO  that  be,  the  sud  C  B,  his  executors,  administrator^ 
and  assigns^  shall  not,  nor  will  at  any  time  or  times  during  tk 
And  not  to      continuance  of  this  demise,  plough,  Ag,  break,  or  convert  into 
Sdl^fi^bi^^  tillage  or  garden  ground,  any  of  the  fidds,  doses,  pieces,or  par- 
cels of  meadow,  pasture,  and  marsh  lands  hereinbefore  limitedi 
i^I^intec|»  and  demised,  or  any  part  thereof  respectivdy ;  i^^ 
A  ^o  shall  pot,  nor  will  during  the  continuance  of  this  demist 
andnot  to       m^>  QT  1»U89  PT  sjoffer  to  be  mowed*  the  fidbls^  doses,  piaoei 
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«r  paipflls  of  land  hereinbefbre  demised,  or  any  of  them,  or  any  ^w  tbehiias 
part  thereof  respectivdly,  more  than  once  in  a  year  during  the  ^^  TyearV 
three  last  years  of  this  demise,  nor  permit  or  suiSer  the  same,  the  Utter 
or  any  part  thereof  tespectivdy,  to  be  injured  or  damaged  by  ][|^'^ 
heavy  cattle  during  the  continuance  of  this  demise ;  and  also  same  to  be 
shall  and  ^ill  so  manage  and  cultirate  the  arable  lands,  (parcel  ^^^^^l^ng 
<3S  the  said  premises  hereinbefore  limited,  appointed,  and  de-  the  term, 
mised)  at  all  times  during  the  continuance  of  this  demise,  that  Not  to  take 
no  more  than  two  successive  crops  of  com,  pulse,  or  grain,  m«t^t^"w> 
and  those  two  not  of  the  same  kind,  shall  be  had  or  taken  crops,  and 
from  of  the  same,  or  any  part  or  parts  thereof,  without  giving  Jj^*^*^  ™*^ 
tfiesame  a.  dear  summer  fidlow,  or  sowing  the  same  with  ]^j^ 
turnips  in  the  ensuing  year,  and  with  the  next  crop  after  such 
tumips)  laymg  down  the  same  land  in  an  husband-like  manner, 
with  a  snffident  quantity  of  sound  clover  and  other  grass  seeds, 
and  eontinuing  the  same  so  laid  down  two  years,  to  be  com- 
puted firom  the  Midsummer  day  next  after  sowing  the  same 
seeds ;  and  also  shall  and  will  yearly,  and  every  year  during 
the  said  tenn,  inbam  or  stock  on  the  said  premises,  all  the  com 
and  grmn  which  shall  grow  or  arise  therefrom,  and  there  thrash    . 
the  same,  and  feed  and  fodder  cattle,  or  otherwise  spend  or 
consume  on  the  said  premises  all  the  straw,  colder,  chaff,  and  and  to  use  tiie 
cfever  arismg  therefrom,  and  also  all  the  hay  and  turnips  that  ^JJ*  *^ 
shall  grow  or  arise  ftmn  pr  upon  the  said  premises  herdnbefore 
demised,  except  the  winter  com  straw  that  shall  be  wanted  fer 
thatching  and  daubing  wcnrk  ;  also  except  half  the  hay  and  with  ex-  ^ 
dover  which  shall  arise  in  the  last  year  of  this  demise,  and  the  cq?*M««* 
whole  cxf  the  straw,  chaff,  and  colder  arising  from  the  com  in 
the  said  last  year,  which  half  of  the  hay,  and  the  »^ty  of 
which  straw,  chaff,  and  colder  shall  be  left  upon  the  sdd  pre-  Landlord  an^ 
niises  for  the  benefit  of  the  person  or  persons  for  the  time  being  ^^^^^ 
entitled  as  aforesaid,  or  his,  her,  or  their  succeeding  tenant  or  g^  ontion  to 
tenants  of  tiie  said  premises;  which  hay,  however,  is  to  be  so  left  g^'^*^^ 
upon  the  prenuses  only  for  the  purpose  of  givmg  an  option  to  ^^  premises, 
auch  person  or  persons,  his,  her,  or  thdr  suooe«£ng  tenant  or  at  a  valuation, 
tenants  of  becoming  the  purchaser  or  purchasers  thereof  at  so 
UKidi  money  as  the  same  shaU  be  reaaondt^  worth  in  the 
judgment  of  two  judioous  persons^  one  of  them  to  be  chosen 
by  the  sud  C  ir,  lu8  executors,  admimstrators,  and  assigns, 
and  the  other  of  them  to  be  chosen  by  the  person  or  persons 
taking  tiie  same ;  and  in  case  such  two  persons  so  cbbsen  shaU 
disagree  as  to  the  amount  of  sudi  vduatlon,  then  the  same 
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AI0O  to  spend 
all  the  dung 
made  during, 
the  term  on 
the  premises. 


and  80  leave 
the  same. 


Also  to  scour 
ditches^  and 
cut  fences. 


Covenant  by 
husband  with 
lessee  for  quiet 
enjoyment. 


shall  be  referred  to  the  valuation  of  a  third  judicious  person, 
to  be  chosen  by  the  two  first  choseni  and  the  valuation  to  be 
made  shall  be  binding  and  conclusive  upon  all  the  siud  parties ; 
AND  ALSO  shall  and  will  spend  and  lay  in  an  husband-like 
manner,  where  the  same. shall  be  most  wanted,  all  and  every 
the  dung,  manure,  muck,  and  compost  that  shall  anise  and  be 
made  during  the  continuance  of  this  demise,  from  the  bay, 
straw,  and  clover,  colder,  tares,  vetches,  and  turnips  that  shall 
be  so  spent  and  consumed  on  the  said  premises  as  aforesaid, 
except  the  dung,  manure,  and  compost  that  shall  arise  and  be 
made  therefrom  in  the  last  year  of  this  demise,  and  during  tbe 
time  that  shall  elapse  between  the  end  of  this  demise,  and  tbe 
first  day  o{  May  then  next  ensuing,  and  shall  and  will  turn  in 
heaps,  and  leave  in  the  yards,  or  some  other  convenient  part  of 
the  said  premises  hereinbefore  lifnited,  appointed,  and  demised, 
the  dung,  manure,  muck,  and  compost  so  excepted  as  afore- 
said, except  such  part  thereof  as  ^all  be  used  for  preparing 
turnips  for  the  benefit  of  the  person  or  persons  for  tbe  time 
being  entitled  as  aforesaid,  or  his  or  their  succeeding  tenant  or 
tenants  of  the  same  premises,  without  any  allowance  being 
made  to  him  or  them  in  respect  of  the  same ;  and  also  that  be, 
the  said  C  B^  his  executors,  administrators,  or  assigns,  shall 
and  will  yearly,  and  every  year  during  the  continuance  of  this 
demise,  in  an  husband-like  manner,  cut,  scour,  or  cause  and 
procure  to  be  cut  and  scoured  yards  of  the  fences  and 

ditches  upon  such  part  of  the  arable  land  herrinbefore  limited, 
appointed,  and  demised ;  and  roods  of  the  fences  and 

ditches  upon  such  part  of  the  marsh  lands  as  shall  noost  require 
cutting  and  scouring,  and  do,  or  cause  to  be  done,  all  such 
outhawking,  banking,- and  planting  necessary  for  that  purpose, 
being  allowed  bushes,  thorns,  and  other  fendng,  sufficient,  to 
be  taken  from  the  premises ;  akd  the  sud  E  H  doth  hereby 
for  himself,  his  heirs,  executors,  and  administrators,  covenant, 
promise,  and  agree,  with  and  to  the  said  C  B,  his  executors, 
administrators,  and  assigns,  that  he,  the  said  C  B,hiB  exer 
cutors,  administrators,  and  assigns,  paying  the  said  yearly  rent 
of  £875,  hereinbefore  reserved,  as  the  same  shall  become  due 
.and  payable  in  manner  and  form  afor^aid,  and  well  and  truly 
observing,  performing,  fulfilling,  and  keeping  all  and  singular 
the  covenants  and  agreements  hereinbefore  amtaiped,  on  bis  and 
iheir  parts  to  be  observed,  performed,*  fulfilled,  and  kept  ac- 
cording to  the  true  intent  and  meaning  of  these  present^  shall 
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or  lawfully  may,  peaceably  and  quietly  have,  hold,  use,  occupy, 
possess,  and  enjoy  all  and  ungukr  the  said  messuage  or  farm- 
house^  and  other  premises  hereinbefore  limited,  appointed,  and 
demised,  or  expressed  and  intended  so  to  be,  with  their  ap- 
purtenances, during  the  said  term  of  ^1  years,  without  the 
lawful  let,  ^uit,  trouble,  or  hinderance  of  or  by  the  person  of 
persons  for  the  time  being  entitled  as  aforesaid,  or  any  person 
or  persons  whomsoever  lawfully  claiming  or  to  daim  by,  from, 
under,  or  in  trust  for  such  person  or  persons,  or  any,  of  thenu 
In  witness,  &c. 


S9*  Jppendbt. 


No.  III. 

J  iibiigage  injie  of  the  tPife's  Estate  (a). 

Pirtiei.  Xttis  iNBtiiNTURS  made,  fee.  Ibetween  AS^ot  2xAC 

RxciTALt.  hU  t^e,  of  flie  one  part,  and  E  Pjof  o^  the  otder 

jj^^  ^  part :  Wheeeas  the  said  C  B,  or  the  said  ^  J^  in  her  right, 

seisin  in  fee  i*  seised  or  entitled  for  an  estate  of  inheritance  in  fee  ample  in 

Sh  ^^  ^^^  possession  of,  or  to  the  lands  and  other  hereditaments  herdm- 

in  her  riffht  ^^^^  particularly  described,  and  intended  to  be  hereby  granted 

The  sp^ica-  and  released  wi^  thar  appurtenances :  And  whereas  the  said 

logQ^  god  A  B  having  occasion  for  the  sum  of  £1000,  hath  applied  to 

the  agreement  the  said  E  F  to  advance  and  lend  him  the  same,  which  he 

gagee  to  tod.  ^^^  ^^  ^  ^  ^^  agreed  to  do,  upon  having  the  repayment 

thereof^  with  interest,  after  the  rate  of  <£5  per  cent,  per 

annum,  secured  to  him  in  the  manner  hereinafter  mentioned : 

Wit-  j^q^  .ri{j3  iKDEMTURS  WITNESSETH,  that  in  pursuance  of  the 

*        said  agreement,  and  for  and  in  oonnderation  of  the  sum  of 

^000  of  lawful  money  of  Great  Britain,  at  or  immediately 

before  the  sealing  and  ddivery  of  these  presents  in  hand  weQ 

The  ooDsi-       and  truly  paid  by  the  said  £  F  to  the  said  A  B,  with  the  privity 

^««*«»-         and  approbation  of  the  said  C,  his  wife,  (testiBed  by  her 

being  a  party  to  and  sealing  and  delivering  of  these  presents) 

the  receipt  and  payment  of  which  said  sum  of  <£1000  they  the 

said  A  By  and  C  his  wife,  do  and  each  of  them  doth  hereby 

admit  and  acknowledge,  and  of  and  {earn  the  same  and  eveiy 

part  thereof  do,  and  each  of  them  doth  acquit,  release,  and 

disdiarge  the  said  E  F,  his  heirs,  executors,  and  administrators 

Grant  and  re-  for  ever  by  these  presents :   They  the  said  Juty  and  C  bis 

^uod  radidlb  ^^^  HAVE,  and  each  of  them  hath,  granted,  bai^ned,  sold, 

to  mortgagee,   released,  and  confirmed,  and  by  these  presents  do  and  each  of 

Referenee  to     ^^ni  DQTH  grant,  bargain,  sell,  release,  and  confirm^  unto  the 

lease  for  a        said  E  F  (in  his  actual  possesion  now  being  by  virtue  of  a 

baigain  and  sale  to  him  thereof  made  by  the  sud  A  B,  and 
C  his  wife,  in  consideration  of  &•  a  piece,  by  an  indenture 
bearing  date  the  day  next  before  the  day  of  the  date  of  these 


(a)  Vide  Vol.  I.  p.  161. 
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preBentSyfinr  the  tana  of  one  whole  year,  oemmendiig  from  the 

day  of  the  date  of  the  aaad  indeBture  of  befgtUD  and  aal^  weA 

by  finfce  of  the  statute  made  for  traosfarring^  uees  into  poe» 

aenion)  and  to  his  heirs  and  assigns:  All  those  pieces  or  par«  The  psroeUu 

cds  of  kad,  &&  (the  parcels) :   Akd  all  mines,  minerals^  Genersl ' 

qoamesy  furaes,  trees,  woods,  underwoods,  a^fNces,  nsA  the  ^^^"^ 

ground  and  soil  thereof,  mounds,  fences,  hedges,  ditohes,  ways, 

waters,  watercourses,  liberties,  privileges,  easemoits,  profits^ 

oammodities,  emolumeotsp  hereditaments,  and  appurtenanees^ 

whatsoever  to  the  said  pieces  or  parcels  of  land,  hmditaments^ 

aad  premises  belonging,  or  in  any  wise  appertaining,  or  with 

the  same,  oe  any  of  them  respectively,  How  or  at  any  time 

hefetofore  demised,  leased,  held,  used,  occufned,  or  enjoyed,  <» 

sooepted,  reputed,  deemed,  taken,  or  known  as  part,  parcel,  or 

member  of  them,  or  any  of  them,  or  iqipurtenant  Uiereiiiito, 

with  thdr  and  every  of  their  appurtenances;  and  the  reversion 

and  reverdons,  remainder  and  remainders,  yearly,  and  other 

rents,  issues,  and  profits  of  all  and  angular  the  smd  pieces  ot 

paroeb  of  land,  hereditaipents,  imd  premises  hereby  granted 

and  released,  or  intended  so  to  be:  And  all  the  estate^  light, 

titki  interest,  inheritance,  reversion,  us^  trust,  property,  daim, 

and  demsmd  whatsoever,  both  at  law  and  in  equity  of  them 

the  said  ji  H,  and  C  his  wife,  or  either  of  them,  of,  in,  mid  to 

the  same  premises,  and  every  part  and  parcel  thereof:  To  HASBNiwif. 

HAVE  AND  TO  HOLD  the  Said  lands,  hereditaments,  and  ail  and 

ungular  ether  the  premises  hereinbefore  granted  and  released, 

or  expressed  and  intended  so  to  be,  with  thor  appurtenances^ 

unto  the  said  £  JP,  his  hdrs  and  assngns,  to  the  use  of  the  To  the  uae  of 

said  £  F,  his  heirs,  and  asrigns  for  ever:  Subject  neverthelese  ^^^^^^^^^^^ 

to  the  proviso  or  condition,  covenant,  and  agreement  hoe*.  Subject  to  re- 

inafter  contained  for  redemption  of  the  same  preodsea:  And  d«mption. 

fiir  die  oonsiderations  afoiesud,  and  for  more  effiactuidly  con.  ^^h^^nl 

vejing  and  assuring  the  said  lands,  hereditaments,  mid  pre*  that  his  wife 

mises  heieinbefore  granted  and  released,  or  expressed  and  in-  t!^}^^ 

tended  so  to  be,  he  the  said  A  B  doth  hereby  for  himself,  and  fine. 

far  the  said  C  his  wife,  her  hdrs,  executors,  and  administrators^ 

covenant,  promise,  and  agree  with  and  to  the  said  E  F,  his 

heirs,  executorsir  admimstnitors,  aad  assignSf  that  they  the  said 

A  jB,  and  C  his  wife  (she  hereby  consenting  thereto),  dudl  aad 

^i]l,at  die  costs  and  diarges  of  the  said  J  J3  as  of  IffcAosbitft 

term  last,  or  before  the  etA  cS  HUary  term  now  next  ensumg^ 

acknowledge  and  levy  before  his  Majesty^s  justices  of  the  court 

cf  Common  Fka$  at  fToftaiiMfer,  unto  the  said  J5  F,  end  Ua 
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assigns,  ajine  sur  conuzance  de  droit  come  ceo,  &c:  wherenpcio 
proclamations  shall  be  had  and  made  according  to  the  statute 
in  that  case  made  and  provided,  and  the  usual  course,  order, 
and  manner  of  fines  for  assurance  of  lands  in  like  cases,  used 
'  and  accustomed  of  all  the  said  lands,  hereditaments,  and  pre- 
mises hereinbefore  granted  and  released,  or  expressed  and  in* 
tended  so  to  be,  with  their  appurtenances,  by  such  names, 
quantities,  qualities,- and  descriptions,  as  ^  shall  be  suffident  to 
Dedantion      ascertain  and  comprise  the  same :  And  it  is  hereby  agreed  and 
j^^iS^oSier    ^^'^'^  between  and  by  the  parties  to  these  presents,  that  the 
fines  by  the      said  fine  so  as  aforesaid,  or  in  any  othier  manner  or  at  any  other 
said  parties,      time,  to  be  acknowledged  and  levied,  and  all  and  every  other 

fine  and  fines  whatsoever,  already  acknowledged  and  levied, 
and  hereafter  to  be  acknowledged  and  levied  of  the  said  lands, 
hereditaments,  and  premises  hereinbefore  granted  and  released, 
or  expressed  and  intended  so  to  be,  or  any  part  thereof,  by  or 
between  the  parties  to  these  presents  or  any  of  them,  or  where- 
unto  they  or  any  of  them  are  or  shall  be  parties  or  privies,  shall 
shall  enure,      operate  and  enure,  and  be  adjudged,  deemed,  construed,  and 
Se^ortoiwe  ^^^^  ^  operate  and  enure,  to  the  use  of  the  said  E  F,  his 
in  fee,  hdrs  and  assigns  for  ever:  But  subject,  nevertheless,  to  the 

nibject  to  re-  proviso  or  condition,  covenant  and  agreement  hereinafter  con- 
Proviso  for  ^^^  fi>'  redemption  of  the  same  premises :  Provided  al'wats, 
redemption,      and  it  is  hereby  agreed  and  declared  between  and  by  the  said 

parties  to  these  presents,  and  the  true  intent  and  meaning  of 
them  and  of  these  presents  nevertheless  is,  that  if  the  said  J  B, 
and  C  his  wife,  or  either  of  them,  their  or  either  of  their  heirs, 
executors,  administrators,  or  assigns,  shall  and  do,  well  and 
truly  pay  or  cause  to  be  paid  to  the  said  E  -F,  his  executors, 
administrators,  or  assigns,  the  sum  of  <£1000  of  lawful  money 
of  .Gre€(t  Britain,  and  the  sum  of  <£50  of  like  lawful  money, 
as  and  for  one  year's  interest  of  the  same,  at  the  rate  of  £5  for 
jSIOO  for  a  year,  making  together  the  sum  of  <£1050,  in  the 
parts,  shai'es,  and  proportions,  and  on  or  at  the  days  or  times 
hereinafter  mentioned,  (that  is  to  say),  the  sum  of  <£S5,  part 
thereof  (being  half  a  year's  interest  for  the  said  sum  of  c£1000 
at  the  rate  aforesaid),  on  the  day  of  •         next  ensuing 

the  date  of  these  presents,  which  will  be  in  the  year  of  our 
Lord  18    and  the  sum  of  ^1026  residue  therieof,  being  the 
whole  of  the  said  principal  sum  of  <£1000,  and  another  half 
year'^s  interest  for  the  same  at  the  rate  aforesaid,'  on  the 
day  of  then  next  following,  which  will  be  in  the  year 

IS    without  any  deduction  or  abatement  whatsoever  out  of 
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tbe  same  or  any  part  thereof,  for  or  in  respect  of  any  taxes, 
daiges,  rates,  assessments,  payments,  or  impositions  taxed, 
charged,  assessed,  or  imposed  upon,  or  to  be  taxed,  charged, 
assessed,  or  imposed  upon  the  said  lands,  hereditaments,  and 
premises  hereby  granted  and  released,  or  expressed  and  in- 
tended  so  to  be,  or  any  of  them,  or  upon  the  said  sum  of 
£lOSOy  or  any  part  thereof,  or  upon  the  said  E  JP,  his  heirs, 
executors,  administrators,  or  assigns,  for  or  on.  account  or  in 
respect  of  the  scuid  lands,  hereditaments,  and  premises,  or  any 
of  them,  or  of  the  said  sum  of  £1050  or  any  part  thereof,  by 
authority  of  parhament  or  otherwise  howsoever,  or  ibr  upon 
account  or  in  respect  of  any  other  matter,  cause,  or  thing  what- 
soever: Then  and  in  such  case  he  the  said  JS  Fy  his  heirs  or 
asagns,  shall  and  will,  at  any,  time  after  such  payment  shall 
be  BO  made  as  aforesaid,  upon  the  request  and  at  the  proper 
costs  and  charges  of  the  sud  A  B,  and  C  or  either  of  them, 
his  or  her  heirs  or  assigns,  reconvey  the  said  lands,  heredita* 
ments,  and  premises  hereby  granted  and  released,  or  expressed 
and  intended  so  to  be,  with  their  appurtenances,  unto  the  said 
C  Bj  her  heirs  and  assigns,  or  as  she  or  they,  or  other  the 
person  or  persons  for  the  time  being  intided  to  the  (equity  of 
Dedemption  of  and  in  the  said  mortgaged  premises^  shall  in  that 
behalf  order  or  direct,  free  from  all  incumbrances  whatsoever, 
made,  done  or  committed  by  tbe  said  JE  F,  his  heirs,  executors, 
administrators,  or  assigns,  or  any  of  them,  so  as  for  the  doing 
thereof  the  said  E  F,  his  heirs,  executors,  administrators,  or 
assigns,  or  any  of  them,  be  not  compelled  or  obliged  to  go  or 
travel  from  the  place  or  places -of  his,  their,  or  any  of  their 
usual  abode  or  dwelling.     And  the  said  A  B  doth  hereby  for  Cofensnt  by 
himself,  bis  heirs,  executors,  and  administrators,  covenant,  pro-  ^%^whe 
mise,  and  agree  with  and  to  the  said  j^  jP,  his  executors,  ad-  mortgage 
ministrators,  and  assigns,  that  he  the  said  -4  5,  or  the  said  C  ^J^jJ^t^^ 
B  his  wife,  or  one  of  them,  their  or  one  of  their  heirs,  exe-  cording  to  the 
cutors,  or  administrators,  shall  and  will  well  and  truly  pay  or  21^^  ^*°'  '^ 
cause  to  be  paid  unto  the  said  E  <F,  his  executors,  adminis- 
trators, or  assigns,  the  aforesaid  sum  of  «£1050  in  the  parts, 
shares,  or  proportions,  and  on  or  at  the  days  or  times  in  the 
aforesaid  proviso  or  agreement  mentioned  or  appointed  for 
payment  thereof  respectively,  without  any  deduction  or  abate- 
ment whatsoever,  according  to  the  true  intent  and  meaning  of 
these  presents :  And  the  said  A  B  doth  for  himself,  his  heirs, 
executors,  and  administrators  covenant,  promise,  grant,  and 
^ree  with  and  to  the  said  E  Fy  his  heirs  and  assigns,  by  theso 
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that  he  and  presents  in  manner  following  (that  is  to  say),  that  he  the  said 
wife,  or  one  A  B^  and  the  said  C,  his  wife,  or  one  of  them,  now  have  or 
or  hath  good  ^^^  i<*  themselves,  himself,  or  herself,  good  right,  full  power, 
right  to  con-  and  lawful  and  absolute  authority  to  grant,  bargain,  sell,  re- 
^^^'    ^  lease,  and  convey  the  smd  lands,  hereditaments,  and  premises 

hereby  granted  and  released,  or  expressed  and  intended  so  to 
be,  with  their  appurtenances,  unto,  and  to  the  use  of  the  said 
E  jP,  his  heirs,  and  assigns,  in  manner  aforesud,  according  to 
the  true  intent  and  meaning  of  these  presents ;  and  also,  that 
if  default  shall  be  made  in  payment  of  the  said  sum  of  j61050, 
or  any  part  thereof,  contrary  to  the  aforesaid  proviso  ac  agree- 
ment for  payment  of  the  same,  and  the  true  intent  and  meaning 
of  these  presents,  then  and  in  such  case  it  shall  and  may  be 
And  that  in     lawful  to  and  for  the  said  E  F,  his  heirs  and  assigns,  at  any 

defaultof  pay-  tim^  or  times  thereafter,  into  and  upon  all  and  every  the  said 
roentofmort-  i-ii,.  ,  -i*  ■»        3 

gage  money,     lands,  hereditaments,  and  premises  hereby  granted  and   re- 
mortgagee        leased,  or  expressed  and  intended  so  to  be,  or  any  of  them,  or 
enjoy^  &c.        ^^7  P^^  ^^  parts  thereof,  to  enter,  and  the  same  from  thence- 
forth peaceably  and  quietly  to  have,  hold,  occupy,  and  enjoy, 
and  receive  and  take  the  rents,  issues  and  profits  thereof,  to 
and  for  his  and  their  own  use,  without  any  let,  trouble,  inter- 
ruption, or  disturbance  whatsoever  of,  from,  or  by  the  said  J 
By  and  C  his  wife,  or  either  of  them,  their  or  either  of  their 
heirs  or  assigns,  or  any  other  person  or  persons  whomsoever, 
any  estate,  right,  title,  or  interest,  having  or  lawfully  or  equit- 
ably claiming,  or  to  have  or  lawfully  or'  equitably  claim,  in  or 
to  the  said  lands,  hereditaments,  and  premises,  or  any  of  them, 
Free  from  in-   or  any  part  or  parts  thereof;  and  that  free  and  clear,  and 
cumbrances.     freely  and  clearly,  and  absolutely  acquitted,  exonerated,  and 

discharged,  or  otherwise,  by  the  said  A  B,  his  heirs,  executors, 
or  administrators,  saved,  protected,  kept  harmless,  and  indem- 
nified of,  from,  and  against  all  and  all  manner  of  former  and 
other  gifts,  grants,  bargains,  sales,  jointures,  dower$,  mortgages, 
uses,  wills,  intails,  annuities,  rent  charges,  rents  seek,  and 
arrears  of  rent,  fines,  issues,  amerciaments,  statutes,  recog- 
nizances,  judgments,  executions,  extents,   seizures,   seques- 
trations, and  all  other  estates,  titles,  troubles,  charges,  and  in- 
That  husband  cumbrances  whatsoever:  And  mobeovbr,  that  if  default  shall 
*n^  ^^^  *"^    ^®  made  of,  or  in  payment  of  the  aforesai^l  sum  of  £1050,  or 
tons  lawfully    ^^y  P^^*^  thereof,  contrary  to  the  aforesaid  proviso  and  cove- 
or  equitably     nant  for  payment  of  the  same,  and  the  true  intent  and  meaning 
do dl actefor  ^^ these  presents,  then  and  in  such  case  he  the  said  A  B,  and 

further  as-       C  his  wife,  and  each  of  them,  their,  and  each  of  their  heirs,  and 
suraiice. 
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all  and  every  other  persons  and  person  whomsoever,  having, 

or  lawfully  or  equitably  claiming,  or  who  shall  or  may  have^ 

or  lawfully  or  equitably  claim  any  estate,  right,  title,  or  in-> 

terest  of,  in,  or  to  the  said  lands,  hereditaments,  and  premises 

hereby  granted  and  released,  or  expressed  and  intended  so  lo 

be,  or  any  of  them,  or  any  part  or  parts  thereof,  shall  and  will, 

from  time  to  time,  and  at  all  times  thereafter,  upon  the  request 

of  the  said  E  F,  his  heirs  or  assigns,  but  at  the  costs  and 

charges  of  the  said  A  B,  his  heirs,  executors,  or  administrators, 

make,  do^  and  execute,  or  cause  and  procure  to  be  made,  done, 

and  executed,  all  and  every  such  further  and  other  lawful  and 

reaaonable  acts,  deods,  matters,  things,  conveyances,  and  as* 

surances  in  the  law  whatsoev^  for  the  further,  better,  more 

perfectly  and  absolutely  granting,  conveying,  and  assuring  all 

the  said   lands,  hereditaments,  and  premises  hereby  granted 

and  released^  or  expressed  and  intended  so  to  be,  with  their 

ajqpurtenances,  unto  the  said  E  F,  his  heirs  and  assigns,  as  by 

the  said  E  F,  his  heirs  or  assigns,  or  his  or  their  counsel  in  the 

law,  shall   be  reasonably  advised  or  devised  and  required. 

PaoviDED  ALSO,  and  it  is  hereby  agreed  and  declared  between  Agreement 

and  by  the  said  parties  to  these  presents,  and  the  true  intent  *'**^  the  mort- 

'^      ,  '  r  '  gagors  snail 

and  meaning  of  them  and  of  these  presents  nevertheless  further  enjoy  until 

is,  that  it  shall  and  may  be  lawful  to  and  for  the  said  A  B,  and  default  in  pay- 
C  bis  wife,  their  heirs  and  asagns,  or  other  the  person  or  per-  gage  money 
sons  for  the  time  being  entitled  to  the  equity  of  redemption  of  ^  interest, 
or  in  the  said  mortgaged  premises,  peaceably  and  quietly  to  the  provuo  for 
have,  hoUy  occupy,,  possess,  and  enjoy  all  the  said  lands,  here-  redemption. 
ditaments,  and  premises  hereby  granted  and  released,  or  ex- 
pressed and  intended  so  to  be,  with  their  appurtenances,  and  to 
receive  and  take  the  rents,  issues,  and  profits  thereof  to  his 
and  their  own  use  and  benefit,  until  de&ult  shall  be  made  in 
payment  of  the  said  sum  of  j^lOSO,  or  some  part  thereof,  con- 
trary to  the  aforesaid  proviso  or  covenant  for  payment  of  the 
same,  and  the  true  intent  and   meaning  of  these  presents, 
without  any  let,  suit,  trouble,  interruption,  or  disturbance 
whatsoever  of,  from,  or  by  the  said  E  Fj  his  heirs  or  asagns, 
or  by  any  other  person  or  persons  whomsoever,   lawfully, 
daiming  or  to  claim  by,  from,  or  under  himi  them,  or  any  of 
them.    In  witnesS)  &c 
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No.  IV. 

Further  Cfiarge  09i  the  Hereditaments  comprised  in  last  Pre- 
cedent by  Indorsement  thereon  (a). 


Parties 

Recites^  de- 
fault made  in 
payment  of 
the  money  se- 
cured by 
within  inden- 
ture. 

That  principal 
money 
thereby  se- 
cured was  still 
due,  but  all 
interest  paid. 

Application 
for  further 
loan. 

Agreement  to 
lend. 

Payment  of 
money  agreed 
to  be  lent. 


Acknowledg- 
ment of  such 
payment  by 
nusband  and 
wife. 

First  operative 
part. 


This  indenture  made,  &c.  between  the  withm  named  A  B, 
and  the  within  named  C,  his  wife,  of  the  one  part,  and  the 
within  named  E  Fj  of  the  other  part :  Whereas  default  was 
made  in  payment  of  the  within  mentioned  sum  of  <£1050  at 
the  time  in  the  within  written  indenture  mentioned  or  ap- 
pointed for  payment  thereof;  and  the  whole  of  the  within 
mentioned  principal  sum  of  £1000  still  remains  due  and  owing 
on  the  security  of  the  within  written  indenture,  but  all  interest 
for  the  same  hath  been  duly  paid  up  to  the  day  of  the  date  of 
these  presents,  as  the  said  E  F  doth  hereby  admit  and  ac- 
knowledge. '  And  whereas  the  said  A  B  having  occasion  for 
the  further  sum  of  £600,  hath  applied  to  and  requested  the  said 
EF  to  advance  and  lend  him  the  same,  which  he  the  siud  E  F 
hath  agreed  to  do,  upon  having  the  same  sum  of  <£^600,  with 
interest  for  the  same,  after  the  rate  of  £5  per  cent,  per  annum, 
secured  in  manner  hereinafter  mentioned.  And  whereas,  in 
pursuance  of  the  said  agreement  in  this  behalf,  he  the  said  E  F 
bath  this  day  paid  to  the  said  J  B  the  said  sum  of  <£ 600,  with 
the  privity  and  approbation  of  the  said  C  B  (testified  by  her 
being  a  party  to  and  sealing  and  delivering  these  presents), 
as  they  the  said  A  B,  and  C  his  wife,  do  hereby  admit  and 
acknowledge.  Now  this  indenture  witnesseth,  diat  in  con- 
sideration of  the  premises,  he  the  said  A  B  doth  hereby  for  him- 
self, his  heirs,  executors,  and  administrators  covenant,  promise, 
and  agree  with  and  to  the  said  E  F,  his  executors,  administra- 
tors, and  assigns,  that  he  the  said  A  B^  and  C  his  wife,  or  one  cf 
them,  their  or  one  of  their  heirs,  executors,  administrators,  or 
assigns,  shall  and  will,  on  or  before  the  day  of 

now  next  ensuing,  well  and  truly  pay  or  cause  to  be  paid  to 
the  said  E  F,  his  executors,  administrators,  or  assigns,  the 
said  sum  of  <f  600,  with  interest  for  the  same  after  the  rate 


(a)  Vide  Vol.  I.  p.  161. 
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c^  j£5  for  .f  100  by  the  year,  free  from  all  deductions  or  abate- 
ments whatsoever.    And  THIS  INDBNTUB^  ALSO  WITNESSETH,  Second  oper»- 
that  for  the  considerations  aforesaid,  and  for  further  securing  ^^  ^^^ 
the  said  sum  of  <£600  and  interest,  he  the  said  A  B  doth  husband  that 
hereby  for  himself,  and  for  the  said  C  his  wife,  her  heirs,  wife  shall  join 
executors,  and  administrators,  covenant,  promise,  and  agree  a  fine.    ^^ 
with  and  to  the  «aid  E  F,  his  heirs,  executors,  administrators, 
and  assigns,  that  they  the  said  A  By  and  C  his  wife,  (she  hereby 
consenting  thereto)  shall  and  will  at  the  costs  and  charges  of 
the  said  A  B,  as  o{  Michaelmas  Term  last,  or  before  the  end 
of  Hilary  Term  now  next  ensuing,  acknowledge  and  levy 
before  his  majesty's  justices  of  his  Court  of  Common  PleaSf  at 
Westminster  unto  the  said  E  jP,  and  his  heirs,  a^ne  sur  com$- 
zance  de  droit  come  ceo,  &c.  whereupon  proclamations  shall 
be  had  and  made  according  to  the  form  of  the  statute  in  that 
case  made  and  provided,  and  the  usual  course,  order,  and 
manner  of  fines  for  assurance  of  lands  in  )ike  cases  used  and 
accustomed,  of  all  the  within  mentioned  lands  and  other  here- 
ditaments, with  their  appurtenances  by  such  names,  quantities, 
qualities,  and  descriptions  as  shall  be  sufficient  to  ascertain  and 
comprise  the  same. .    And  it  is  hereby  agreed  and  declared.  Declaration 
between  and  by  the  parties  to  these  presents,  that  the  said  fine  ^^^  ^|}®  ^"® 
so  as  aforesaid,  or  in  any  other  manner  or  at  any  other  time  to  fines  by  the 
be  acknowledged  aqd  levied,  and  all  and  every  other  fine  and  ®*™®  parties 
fines  whatsoever  already  acknowledged  and  levied  of  the  said 
lands,  hereditaments,  and  premises,  or  any  of.  them,  or  any 
part  thereof,  by  or  between  the  parties  to  these  presents,  or 
any  of  them,  or  whereunto  they  or  any  of  them  shall  be  parties 
or  privies,  shall  operate  and  enure,  and  be  adjudged,  deemed, 
construed,  and  taken  to  operate  and  enure,  to  the  use  anp  shall  enure 
INTENT  that  the  said  lands  and  other  hereditaments  shall  hence-  }^  ^^  ^  *^ 
forth  stand  and  be  charged  and  chargeable  with  the  payment,  hereditaments 
as  well  of  the  said  sum  of  e£600,  and  interest  for  the  same,  ^^^^  stand 
afler  the  rate  aforesaid,  as  of  the  said  sum  of  <£1000  and  Uie^ym^t 
interest*    And  that  the  said  lands  and  other  hereditaments,  or  of  the  further 
any  of  them,  or  any  part  thereof,  shall  not  be  redeemed  or  t!er«jt  as  well 
redeemable  until  payment  as  well  of  the  said  sum  of  ^600,  as  the  first, 
and  interest  for  the  same  after  the  rate  aforesaid,  as  of  the  said 
sum  of  JPIOOO,  and  interest  intended  to  be  secured  by  the 
within  written  indenture,  and  the  lease  for  a  year  upon  which 
the  same  is  grounded.     And  the  said  A  B  doth  hereby  for  Covenants  by 
himself,  his   heirs,  executors,  and   administrators,  covenant,  husband,  that 
grant,  and  agree  with  and  to  the  said  E  F^  his  heirs,  executors,  wife^or  one 
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of  them,  had  administrators  and  assigns,  in  manner  following  (that  is  to  say), 
good  right  to  that  they  the  siud  A  5,  and  C  his  wife,  or  one  of  fhem,  now 
^^^^'  have  or  hath  in  themselves,  himself  or  herself,  good  right,  foil 

power,  and  lawful  and  absolute  authority  to  charge,  and  make 
chargeable  the  said  lands  and  other  hereditaments  hereinbefore 
.  charged  and  made  chargeable  in  manner  aforesaid,  according  to 
And  that  they  the  true  intent  and  meaning  of  these  presents :  And  fu&teeb, 
*"^  M^to-  ***  they  the  said  A  JB,and  Chis  wife,  and  each  of  them,  their 
^  anv  in-  and  each  of  their  heirs,  and  all  and  every  other  persons  and  per- 
^^•^"^^^ts  ^^  whomsoever,  having  or  lawfiilly  or  equital)ly  c)a]jning,ar 
shall  do  all  ^^o  shall  or  may  have,  or  lawfully  or  equitably  claim  any  estate, 
acts  for  better  right,  title,  or  interest,  of,  in,  or  to  the  said  lands  and  other 
whi^  fl£all  hereditaments  hereinbefore  charged  and  made  chargeable,  or 
be  required  by  expressed  and  intended  so  to  be,  or  any  of  them,  or  any  part  or 
or  hlB^omMd.  P^"^  thereof,  shall  and  will,  from  time  to  time,  and  at  all  times 

hereafter,  upon  the  request  of  the  said  E  F,  his  bars,  executon, 
administrators,  or  assigns,  but  at  the  costs  and  charges  of  the 
said  A  By  his  heirs,  executors,  or  administrators,  make,  do,  and 
execute,  or  cause  and  procure  to  be  made,  done,  and  executed, 
all  and  every  such  further  and  other  reasonable  acts,  deeds, 
and  assurances  in  the  law  whatsoever,  for  the  further  and 
more  effectually  charging  and  making  chargeable  all  the  said 
lands  and  other  hereditaments  hereinbefore  charged  and  made 
chargeable,  or  expressed  and  intended  so  to  be,  with  their 
appurtenances,  as  by  the  said  E  F,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  or  his  or  their  counsel  learned  in  the 
law,  shall  be  reasonably  advised  gr  devised  and  required.    In 

WITNESS,  &c. 
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No.  V- 


AssignmetU  of  the  Wf^s  Termjbr  Years  by  the  Husband  (a). 

This  indentorb  made  the    day  of    ,  &c. :  Between  J  Bj  Parties, 
of        and  F  his  wife  (b)  (before  her  marriage  F  T9  spinster), 
of  the  one  part,  and  C  Dot       of  the  other  part :  Whereas  Recites, 
by  an  indenture  bearing  date  the  day  of         and  made  the  wife  s  title 

or  expressed  to  be  made  between  J  H  of  the  one  part,  and  the 
said  F  B  (then  F  T^  spinster)  of  the  other  part :  For  the 
considerations  therein  mentioned,  the  said  /  H  did  demise  and 
lease  unto  the  said  F  Bj  her  executors,  administrators,  and 
assigns,  all  that  messuage,  &c.  with  the  appurtenances ;  to 
hold  the  same  unto  the  said  F  By  her  executors,  administrators, 
and  asagns,  from  the  day  of  then  last  past,  for 

and  during  the  full  end  and  term  of  99  years,  from  thence 
next  ensuing,  and  fully  to  be  complete  and  ended,  at,  unddr, 
and  subject  to  the  rent,  covenants,  and  agreements  therein 
reserved  and  contained  on  the  part  of  the  said  F  J?,  her  exe« 
cutors,  administrators,  and  assigns,  to  be  paid,  observed,  per- 
formed, and  kept:    And  whereas  the  said  A  Bj  with  the  and  the  con- 
privity  and  approbation  of  the  said  F,  his  wife,  hath  contracted  ?*^}  ^Vf 
and  agreed  with  the  said  C  D  for  the  absolute  sale  to  him,  the  the  sale  of  the 
said  C  Df  of  the  said  messuage  or  tenement,  and  all  and  ^"°' 
singular  other  the  premises  comprised  in  the  aforesaid  in  part 
recited  indenture  of  lease  for  the  residue  now  to  come  and 
unexpired  of  the  said  term  of  99  years,  at  or  for  the  price  or 
sum  o(£     :  Now  this  indenture  witnesseth,  that  in  pur-  The  consider* 
suance  of  the  said  agreement,  and  for  and  in  consideration  of  ^^^^^' 
Xhe  sum  of  £    of  lawful  money  of  Great  Britain  to  the  said 
A  B  in  hand  well  and  truly  paid  by  the  said  C  2>  at  or  before 
the  sealing  and  delivery  of  these  presents  (the  receipt  whereof 
he  the  said  A  B  doth  hereby  admit  and  acknowledge,  and  of 


(«)  Vide  Vol.  I.  p.  173. 

(b)  Although  an  assignment  by  the  husband  ahne  for  a  valuable  con- 
Mtleration  would  be  sufficient,  yet  as  the  most  usual  practice  is  to  make 
the  wife  join  with  the  husband,  this  precedent  is  so  framed. 


344 


The  assign- 
ment. 


fi 


ABEKDUU. 


Covenants 
by  the  hqs- 
band^  that  h^ 
and  his  wife> 
or  one  of 
thetta,  had 
good  right  to 
assign* 


JppencRx. 

and  fVom  the  same  and  every  part  thereof  doth  acquit,  release, 
and  discharge  the  said  C  D,  his  heirs,  executors,  adinim8tra->> 
tors,  and  assigns  for  ever,  by  these  presents),  and  also  for  and 
in  consideration  of  the  sum  often  shillings  of  like  lawful  money 
to  the  said  P  Bin  hand  well  and  ti'uly  paid  by  the  said  C  D 
at  or  immediately  before  the  sealing  and  delivery  of  these 
presents,  (the  receipt  whereof  is  hereby  acknowledged) :  He 
the  said  A  J?,  with  the  privity  and  approbation  of  the  said  F 
his  wife  (testified  by  her  being  a  party  to  and  sealing  and  de- 
livering these  presents),  and  also  the  said  F  A  haVb,  and  eadi 
of  them  HATH  bargained,  sold,  assigned,  transferred,  and  set 
over,  and  by  these  presents  do  and  each  of  them  doth  bargain, 
&c.  unto  the  said  C  D,  his  executors,  administrators,  and  as- 
signs, the  said  messuage  or  tenement,  and  all  and  singular  other 
the  premises  cotnprised  in  and  demised  by  the  said  in  part  re* 
cited  indenture,  with  their  and  every  of  their  appurtenances, 
together  with  the  said  in  part  recited  indenture  and  the  full 
benefit  thereof:  And  all  the  estate,  right,  title,  interest,  term 
and  terms  for  years,  property,  possibility,  claim,  and  demand 
whatsoever  both  at  law  and  in  equity  of  them,  the  said  A  B, 
atid  F  his  wife,  or  either  of  them,  of,  in,  to,  or  out  of  the  same 
premises,  or  any  part  thereof:  To  have  and  to  hold  the  said 
messuage  or  tenement,  and  all  and  singular  other  the  premises 
hereby  assigned j  or  expressed  and  intended  so  to  be,  with  their 
appurtenanceb,  uiito  the  said  C  D,  his  executors,  administrators, 
and  assigns,  for  and  during  all  the  residue  and  remainder  now  to 
come  and  unexpired  of  the  said  term  of  99  years,  subject  ne- 
vertheless  to  the  payment  of  the  rent,  and  to  the  perfoitnance 
and  observance  of  the' covenants  and  iagreements  in  the  said  in 
part  recited  indenture  reserved  and  contained,  and  which  from 
henceforth  on  the  lessees^  or  assignees'  part  and  behalf  are  and 
ought  to  be  paid,  observed  and  performed  {a) ;  And  the  said 
A  B  for  himself,  his  heirs,  executors,  and  administrators,  dojth 
bereby  covenant,  promise,  and  agree  with  and  to  the  said  C  A 
his  executors  administrators,  and  assigns,  by  these  presents  in 
manner  following  (that  is  to  say),  that  for  and  notwithstanding 
any  act,  deed,  matter,  or  thing  whatsoever  by  him  the  said  A 
By  or  the  said  F  his  wife,  made,  done,  committed,  or  executed, 
or  knowingly  or  willingly  suffered  to  the  contrary,  the  herein* 
before  in  part  recited  indenture  of  lease  at  the  time  of  the  seal* 


(a]  Sec  Staines  v.  Morris,  I  Fes*  and  Bea*  8. 
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ing  and  deUvery  of  these  presents  is  a  good  and  effectual  lease 
Imd  demise  in  the  law  of  the  said  premises  therein  comprised, 
and  the  said  term  of  99  years  is  not  forfeited,  merged,  e?&tin- 
guished,  surrendered,  determined,  or  otherwise  become  void  or 
voidable :  And  that  for  and  notwithstanding  any  such  act,  deed, 
matter,  or  thing  whatsoever  as  aforesmd,  he  the  said  A  jB,  and 
the  said  Fh\s  wife,  or  one  of  them,  now  have  or  hath  in  them- 
selves,  himself  or  herself,  good  right,  full  power,  and  lawful 
and  absolute  authority  to  assign  the  premises  hereby  assigned, 
or  expressed  and  intended  so  to  be,  with  the  appurtenances 
thereunto  belonging,  unto  the  said  C  2>,  his  executors,  adminis- 
trators, and  assigns,  for  all  the  residue  now  to  come  of  the  said 
term  of  99  years  in  manner  aforesaid,  according  to  the  true 
intent  and'  meaning  of  these  presents :  And  that  it  shall  and  Yox  quiet  en-* 
may  be  lawfulto  and  for  the  said  C  2>,  his  executors,  adminis-  joymenty 
tratorsy  and  assgns,  from  time  to  time  and  at  all  times  here- 
after during  the  said  term  of  99  years,  peaceably  and  quietly 
to  enter  into  and  upon,  and  to  have,  hold,  occupy,  possess,  and 
«njoy  the  premises  hereby  asagned  or  expressed  and  intended 
so  to  be,  with  their  appurtenances,  and  to  have,  receive,  and 
take  the  rents,  issues,  and  profits  thereof,  and  of  every  part 
thereof,  to  and  for  his  and  thdr  own  use  and  benefit,  without 
the  lawful  let,  suit,  trouble,  denial,  eviction,  interruption,  claim, 
or  demand  whatsoever  of  or  by  him  the  said  A  By  and  the  said 
P  his  wife,  or  either  of  them,  their  or  either  of  their  executors 
or  administrators,  or  by  any  other  persons  or  person  lawfully 
or  equitably  claiming  or  to  claim  by,  from,  or  under  or  in  trust 
for  them  or  any  of  them  :  And  that  free  and  clear  and  for  ever 
discharged  or  otherwise  by  the  said  A  jB,  his  heirs,  executors, 
or  administrators,  well  and  sufficiently  saved,  defended,  kept 
harmless,  and  indemnified  of,  from,  and  against  all  estates, 
titles,  troubles,  charges,  debts,  and  incumbrances  whatsoever, 
either  already  had,  made,  executed,  occasioned,  or  suffered,  or 
hereafter  to  be  had,  made,  executed,  occasioned,  or  suffered  by 
the  said  A  B,  and  F  his  wife,  or  either  of  them,  their  or  either 
of  their  executors  or  administrators,  pr  by  any  person  or  per- 
sons lawfully  or  equitaUy  claiming  or  to  claim  by,  from,  under 
XX  in  trust  for  them  or  any  of  them  :  And  further,  that  he  the  p^r  fiirther 
said  A  B,  his  executors  and  administrators,  and  all  and  every  aasuranoe, 
other  persons  or  person  having  or  claiming,  or  who  shall  or 
may  have  or  claim  any  estate,  right,  titl^,  interest,  property, 
claim,  or  demand  whatsoever,  either  at  law  or  in  equity,  of,  in, 
io,  or  out  of  the  said  premises  hereby  assigned,  or  expressed 
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and  intended  so  to  be^  or  any  of  them  or  any  part  thereof  re- 
spectively,  by » from,  or  under,  or  in  truBt  for  him  the  Mid  A  JB, 
and  F  his  wife,  or  either  of  them,  their  or  either  of  thor  exe. 
cutors  or  administrators,  shall  and  will  from  time  to  time  and  at 
all  times  hereafter  during  the  said  term  of  99  years  upon  every 
reasonable  request  to  be  made  for  that  puipose  by  and  at  the 
proper  costs  and  charges  in  the  law  of  the  said  CD,  his  exe- 
cutors, administrators,  or  assigns,  make,  do,  and  execute,  or 
cause  and  procure  to  be  made,  done,  and  execi^ted  all  and  every 
such  further  and  other  lawful  and  reasonable  acts,  deeds,  things^ 
devices,  assignments,  and  assurances  in  the  law  whatsoever,  for 
the  further,  better,  more  perfectly  and  absolutely  assigning  and 
assuring  of  the  premises  hereby  assigned,  or  expressed  and  in- 
tended so  to  be,  and  every  part  thereof^  with  their  appurte- 
nances, unto  the  said  C  2>,  his  executors,  administrators,  and 
assigns,  for  the  residue  which  shall  be  then  to  come  of  the  said 
term  of  99  years,  as  by  the  said  C  Z),  his  executors,  adminis- 
trators, or  assigns,  or  his  or  their  counsel  in  the  law  shall  be 
reasonably  devised  or  advised  and  required :  And  also  that 
he  the  said  A  B,  his  executors  or  administrators,  shall  and 
will  pay  the  rent  reserved  by  the  aforesaid  in  part  recited 
indenture  of  lease,  up  to  and  including  Midsummer  day  now 
next  ensuing,  and  shall  and  will  keep  indemnified  the  said  CA 
his  executors,  administrators,  and  assigns,  and  his  and  their 
lands,  tenements,  goods,  and  chattels  respectively  from  the  same 
rent,  and  from  all  costs  and  expenses  on  account  of  the  non- 
payment thereof,  or  on  account  of  the  breach   or  non-per- 
formance of  any  of  the  covenants  or  agreements  in  the  said  in 
part  recited  indenture  on  the  part  of  the  said  F  B^  her  exe- 
cutors, administrators,  or  assigns,  to  be  performed  from  the 
commencement  thereof:  And  the  said  C  D  doth  hereby  for 
himself,  his  heirs,  executors,  administrators,  and  assigns,  cove- 
nant, promise,  and  agree  with  and  to  the  sud  A  B^  his  executors, 
administrators,  and  assigns,  that  he  the  sud  C  JD,  his  executors, 
administrators,  and  assigns,  shall  and  will  at  all  times  during  the 
continuance  of  the  said  term  of  99  years  pay  the  yearly  rent  re- 
served by  the  said  in  part  recited  indenture  of  lease  from 
Midsummer  day  now  next  ensuing,  and  perform,  fulfil,  and 
keep  all  and  every  the  covenants  and  agreements  in  the  said  in- 
denture of  lease  contained  on  the  part  of  tlie  tenant  or  lessee  from 
henceforth  to  be  performed,  and  from  the  same  rent,  covenants, 
and  agreements,  and  all  costs  and  expenses  on  account  of  any 
breach,  neglect,  or  default  of  or  in  payment  or  performance 
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thereof  as  afbresaidi  shall  and  will  save  hannless  and  keep  in- 
demnified the  said  A  B,  and  F  his  wife,  and  each  of  them, 
their  and  each  of  their  executors  and  administrators,  and  their 
lands,  tenements;  goods,  and  chattels  respectively.  In  wit- 
ness. Sec. 
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No.  VI. 


Parties. 


Recites  the 
wife's  title  to 
her  chodbs  in 
Action^ 


and  the  con- 
tract by  the 
husband  for 
the  sale  of 
them. 


The  consider- 
ation. 


The  assign- 
ment. 


An  Assignment  by  a  Husband  cfhis  Wif^s  Choses  in  Action 

to  a  Purchaser  (a). 

This  indenture  made,  Sec.  between  A  B  of  ,  &c.  and 
Cy  his  wife  (b)  (before  her  marriage  C  Sy  spinster),  of  the  one 
part,  and  D  F  of        ,  &c.  of  the  other  part. 

Recites  a  bond,  whereby  a  sum  of  «£'100  was  secured 

to  the  wife  before  marriage ; 
Also  recites  the  will  of  W  S,  whereby  an  equal  third 
part  or  share  of  residuary  personi^  estate  was  be- 
queathed to  the  wife  before  marriage. 
And  whereas  the  said  A  jB,  with  the  privity  and  approba- 
tion of  the  said  C,  his  wife,  hath  contracted  and  agreed  with  the 
said  D  F  for  the  sale  to  him,  the  said  D  Fy  of  the  said  bond  or 
obligation  as  aforesaid,  and  all  priilcipal  money  and  interest  now 
or  henceforth  to  become  due  thereon ;  and  also  of  the  said  equal 
third  part  or  share  in  and  by  the  said  will  of  the  said  WSy  given 
or  bequeathed  to  the  said  C  B  as  aforesaid,  of  and  -in  the  resi- 
duary personal  estate  and  effects  of  him  the  said  WS,  at  or  for  the 
price  or  sum  of  «£     :  Now  this  indenture  witnesseth,  that 
in  pursuance  of  the  said  agreement,  and  for  and  in  consideration 
of  the  sum  of  £        of  lawful  money,  &c.  to  the  said  A  jB,&c. 
and  for  and  in  consideration  of  the  sum  of  10^.,  &a  to  the  said 
C  By  &c.,  he,  the  said  A  By  with  the  privity  and  approbation 
of  the  said  C,  his  wife  (testified  by  her  being  a  party  to  and 
executing  these  presents) ;  and  also  the  said  C  B  have,  and 
each  of  them  hath  bargained,  sold,  assigned,  transferred,  and 
set  over,  and  by  these  presents  do,  and  each  of  them  doth 
bargiun,  &c.  unto  the  said  D  Fy  his  executors,  administrators, 
and  assigns,  all  that  the  said  sum  of  <£1000,  secured  as  herein- 
before is  mentioned,  and  all  interest  now  due,  and  henceforth 
to  grow  due  for  the  same,  together  with  the  said  in  part  recited 
bond  or  obligation,  and  the  full  benefit  thereof:  And  also  all 


(a)  Vide  Vol.  I.  p.  238.  (b)  The  same  ohservation  applies  to  this 

precedent  with  respect  to  the  necessity  of  making  the  wife  a  party,  as 
stated  in  note  (b)  to  the  preceding  assignment. 
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that  the  siudequal  third  part  or  share  to  which  she  the  stud  C  B 
became  entitled  as  hereinbefore  is  mentioned,  of  and  in  the 
residuary  personal  estate  and  eflTects  of  the  said  W  Sj  and  all 
the  ri^ty  title,  interest,  property,  possibility,  claim,  and  d^ 
mond  whatsoever,  both  at  law  and  in  equity,  of  them  the  said 
A  B,  and  C,  his  wife,  or  either  of  them,  o^  in,  or  .to  the  same 
premises  respectively,  or  any  part  thereof  respectively,  with 
full  power  and  authority  to  ask,  sue  for,  recover  and  receive, 
and  to  give  effectual  receipts  and  discharges  for  the  said 
principal  monies,  and  interest,  and  premises  hereinbefore  as> 
tigned,  and  every  or  any  part  thereof  respectivdy,  in  the  names 
or  name  of  the  said  A  jB,  and  C,  his  wife,  or  either  of  them : 
To  HAVE,  HOLD,  rcccive,  take,  and  enjoy  the  said  sum  of  £  1000,  Habendum. 
and  interest;  And  the  said  equal  third  part  or  share,  and  pre- 
mises hereinbefore  assigned,  or  expressed  and  intended  so  to 
be,  unto   the  said  D  Fy  his  executors,  administrators,  and 
astigns,  to  and  for  his  and  their  own  use  and  benefit  absolutely ; 
And  the  said  A  B  for  himself,  his  heirs,  executors,  and  ad-  Covenants 
ministrators,  doth  covenant,  promise,  and  agree  with,  and  to  ^X  ^^Jj^ 
the  said  D  jP,  his  executors,  administrators,  and  assigns,  by  and  his  wife, 
these  presents,  in  manner  following  (that  is  to  say),  that  for  or  one  of 
and  notwithstanding  any  act,  deed,  matter,  or  thing  whatsoever  good  right  to 
by  him,  the  said  A  Bj  or  the  said  C,  his  wife,  made,  done,  assign, 
conmiitted,  or  executed,  or  knowingly  or  willingly  suffered 
to  the  contrary,  they,  the  said  A  J9,  and  C,  his  wife,  or  one  of 
them,  now  have  or  hath  in  themselves,  himself  or  herself,  good 
right,  full  power,  and  lawful  and  absolute  authority  to  assign 
the  premises  hereby  assigned  or  expressed  and  intended  so  to 
he,  with  the  appurtenances  thereunto  belonging,  unto  the  said 
D  Fy  his  executors,  administrators,  and  assigns,  in  manner 
aforesaid,  according  to  the  true  intent  and  meaning  of  these 
presents :  And  furthbb  that  he,  the  said  A  By  and  C,  hb  wife,  and  for  further 
their,  and  each  of  their  executors  and  administrators,  and  all  assurance, 
and  every  other  persons  or  person  having  or  claiming,  or  who 
shall,  or  may  have,  or  claim  any  estate,  right,  title,  interest, 
property,  daim,  or  demand  whatsoever,  either  at  law  or  in 
equity,  of,  in,  to,  or  out  of  the  said  premises  hereby  asugned, 
or  expressed  and  intended  so  to  be^  or  any  of  them,  or  any 
part  thereof  respectively,  by,  from,  or  under,  or  in  trust  for  him, 
the  said  A  B,  or  the  said  C,  his  wife,  or  either  of  them,  their,  or 
either  of  their  executors  or  administrators,  shall  and  will,  from 
time  to  time,  and  at  all  times  hereafter,  upon  every  reason- 
able request  to  be  made  for  that  purpose  by  and  at  the  proper 
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eosU  and  duirges  in  the  law  of  the  said  D  Fyhis  executon, 
administrotora,  or  assigns,  make,  do,  and  execute,  or  cause  awl 
procure  to  be  made^  done,  and  executed,  all  and  every  sudi 
further  and  other  lawful  and  reasonable  acts,  deeds,  things, 
devices,  asmgnments,  and  assurances  in  the  law  whatsoever  for 
the  further,  better,  more  perfecdy  and  absolutely  assigning 
and  assuring  of  the  premises  hereby  assigned  or  expressed  and 
intended  so  to  be,  and  every  part  thereof,  with  their  appur- 
tenances, unto  the  said  2>  F,  his  executors,  administrators,  and 
assigns,  as  by  the  said  D  F,  his  executors,  administratorB,  or 
assigns,  or  his,  or  their  counsel  in  the  law  shall  be  reasonably 
devised,  of  advised  and  required.    In  wrrxEss,  &c. 
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No.  VII. 

A  SeUkment  befbre  Marriage  of  personal  Property  by  the 
Husband  on  his  intended  Wife  (a). 

This  indenture  made,  &c*  between  A  Bo(  ,  of  the  Parties, 

first  part,  C  D  a£         ,  spinster,  of  the  second  part,  and  E  F 
of     ,  and  GHot     ,  of  the  third  part:  Whereas  a  marriage  Recites  the 
hath  been  agreed  upon,  and  is  intended  to  be  shortly  had  and  intended  mar- 
solemnized  between  the  said  A  Band  C  D :  Avd  whereas  by  and  a  policy 
an  instrument  or  policy  of  assurance^  bearing  date  the  ®^  assurance 

day  of  ,  and  numbered        ,  under  the  hands  and  seals  of  band's  life, 

two  of  the  trustees  of  the  society  for  equitable  assurance  on  lives 
and  survivorships,  the  sum  of  c£    is  assured  to  be  paid  out  of  the 
stock  or  funds  of  the  said  society  to  the  executors,  administrators, 
or  assigns  of  the  said  A  B  within  six  calendar  months  after  the 
expiration  of  the  first  year  of  the  time  of  the  said  assurance,  in 
case  the  said  A  B  shall  die  within  such  year ;  or  if  the  said  A  B 
shall  die  after  the  expiration  of  such  first  year,  then  withip  six 
calendar  months  next  after  the  proof  of  the  death  of  the  said 
A  B  shall  be  made  according  to  the  rules  and  practice  of  the 
sud  society,  at  and  under  the  annual  premium  of  £      :  Aki>  Thchusband's 
WHEREAS,  upon  the  treaty  for  the  said  intended  marriage,  it  was  agreement  to 
agreed  that  the  said  A  B  should  transfer  the  sum  of  of  2000  "^^^^  ^^^' 
fiper  cent,  reduced  bank  annuides  to  the  said  E  F  and  G  H; 
and  that  the  said  E  F  and  G  H^  their  executors,  administrators, 
and  assigns,  should  stand,  and  be  possessed  of,  and  interested 
in  the  said  sum  of  <£2000  S  per  cent,  reduced  bank  annuities ; 
and  the  said  instrument  or  policy  of  assurance  upon  and  for  and  the  policy 
the  trusts,  intents,  and  purposes,  and  with,  under,  and  subject  ®^  assurance, 
to  the  powers,  provisoes,  agreements,  and  declaratioos  herein^ 
after  declared  or  contained,  of  and  concerning  the  same  re^ 
spectively :  And  whereas  upon  the  treaty  for  the  said  marri-*  Also  recites 
age,  and  in  consideration  thereof,  and  of  the  settlement  hereby  a^J  agreement 
intended  to  be  made  by  the  said  A  B,  it  was  agreed  between  then  and 
the  said  A  B  and  C  A  that  all  the  personal  estate  to  which  ftitorc  per- 
the  swd  C.  D  now  is,  or  to  which  she,  or  the  said  ^  jB  in  her  ^ife  should  be 

the  absolute 
.        -     ^  property  of 

,  V  «     ,r  ,  ,  husband; 

(a)  See  Vol*  I.  p.  289.  . 
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rights  shall  or  may  become  entitled  during  the  said  intended 
coverture,  shall,  in  case  the  said  intended  marriage  shall  take 
effect,  become  and  be  the  absolute  property  of  him  the  said 
and  that  Ae  A  B :  Ai^j}  WHEREAS  in  pursuance  and  part  performance  of  the 
transferred  aforesaid  agreement  in  this  behalf,  the  said  A  B  hath  this  day 
Uie  Block  into  transferred  the  sum  of  «£2000  3  per  cent,  reduced  bank  annuities 
the  trustees.     ^^^^  ^^  names  of  the  said  E  F  and  G  ^  in  the  books  kept 

by  the  governor  and  company  of  the  Bank  of  England^  for 
entering  transfers  of  the  same  stock:  Now  this  indenture 
WITNESSETH,  that  in  pursuance  and  further  performance  of  the 
aforesaid  agreement  in  this  behalf,  and  in  conaderation  of  the 
said  intended  marriage,  and  for  and  in  consideration  of  the  sum 
of  10<9.  of  lawful  money  of  Great  Britain,  to  the  said  A  B 
paid  by  the  said  E  F  and  G  H,  at  or  immediately  before  the 
sealing  and  delivery  of  these  presents  (the  receipt  whereof  is 
hereby  acknowledged),  he  the  said  A  B^  with  the  privity  and 
approbation  of  the  said  C  D  (testified  by  her  being  a  party  to. 
The  assign-   and  sealing  and  delivering  these  presents),  hath  bargained, 

sold,  asisigned,  transferred,  and  set  over,  and  by  these  presents 

DOTH  bargain,  sell,  assign,  transfer,  and  set  over  unto  the  said 

policy  of  E  F  and  G  H,  alJj  that  the  said  instrument  or  policy  of  as- 

assurance         suranoe,  and  the  full  benefit  and  advantage  thereof,  and  all  and 

every  sums  and  sum  of  money  to  be  had,  or  received,  or  be* 
come  due  or  payable  by  virtue  of  the  same ;  and  all  the  right, 
title,  interest,  property,  possibility,  claim,  and  demand  whatso- 
ever, both  at  law  and  in  equity,  of  him  the  sud  A  B,  of,  in,  to, 
from,  out  of,  or  upon  the  same  premises,  and  every  of  them, 
and  every  part  thereof:  To  have,  hold,  receive  and  take  the 
said  instrument  or  policy  of  assurance,  sums  and  sum  of  money, 
and  all  and  singular  other  the  premises  hereinbefore  assigned  or 
expressed  and  intended  so  to  be  unto  the  said  E  F  and  G  i?, 
to  the  trustees  their  executors,  administrators  and  assigns,  upon  and  for  the 
m^to  after       trusts,  intents  and  purposes,  and  with,  under  and  subject  to 
declared.  the  powers,  provisoes,  agreements  and  declarations  hereinafter 

The  parties  declared  or  contained  of  and  concerning  the  same ;  An  d  this 
^ue  that  the  INDENTURE  ALSO  WITNESSETH,  that  in  pursuance  and  further 
tmstees  shall  performance  of  the  smd  agreement,  and  in  confflderation  of  the 
Kssed  orthe  ^^  intended  marriage,  at  is  hereby  agreed  and  declared  be- 
stock,  and  di-  tween  and  by  the  parties  to  these  presents,  that  the  said  E  F 
uMD^v^foT  *°^  ^  ^'  ^"^  executors,  administrators,  and  assigns,  shall 
the  husband     stand  and  be  possessed  of,  and  interested  in  the  said  sum  of 

until  mar-        «£^^000  8  per  cent,  reduced  bank  annuities,  so  this  day  trans- 

riage,  and  ,  . 

afterwards        ferred  to  them  the  said  E  F  and '6  H  a$  hereinbefore  is  men*' 
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tioned,  and  of  and  in  the  dividends,  interest  and  annual  produce  upon  trast, 
thereof,  in  trust  for  the  said  A  B^  his  executors,  administrators  fQ|^^^J[<^ 
and  assigns  in  the  mean  time,  and  until  the  said  intended  mar-  to  remain  as 
riage  shall  be  had  and  solemnized;  and  from  and  after  the  ^^^^^^ 
solemnizadon  thereof,  upon  trust,  that  they  the  said  E  F  and 
G  Hj  and  the  survivor  of  them,  and  the  executors,  admini- 
strators and  assigns  of  such  survivor,  do  and  shall  either  permit 
and  suffer  the  sud  sum  of  £9000  8  per  cent*  reduced  bank  an- 
nuities to  remain  in  their  actual  state  of  in  vestment^  or  do  and  shall 
at  any  time  or  times  (with  the  consent  in  writing  of  the  said  A  B 
and  C  2>,  his  intended  wife,  during  their  joint  lives,  and  after 
the  decease  of  ^ther  of  them  with  the  consent  in  writing  of  the 
survivor  of  them,  during  his  or  her  Ufe,  and  after  the  decease 
of  such  survivor,  at  the  discretion  of  the  said  trustees  or  trustee 
for  the  time  being),  sell,  transfer  or  dispose  of  the  same,  or  any  or  to  sell  the 
part  or  parts  thereof,  for  such  price  or  prices  as  they  or  he  "*™®' 
shall  think  fit,  and  do,  and  shall  (with  such  consent,  or  at  such 
discretion  as  aforesaid),  lay  out  or  invest  the  money  to  arise  by  and  inyest 
or  from  such  sale,  transfer  or  disposition,  in  their  or  his  names  ?™?**^"r 
or  name,  in  the  purchase  of  a  competent  share,  or  competent  other  stock, 

shares,  of  any  of  the  parliamentary  stocks  or  public  funds  of  ^^  ^V^^  ^^ 

vemnient  or 

Great  Britain^  or  at  interest  upon  government  or  real  securities  real  securities, 
in  Englcmdy  and  do  and  shall,  from  time  to  time  (with  such  ^^^  power  to 
consent,  or  at  such  discretion  as  aforesaid),  alter,  vary  and  vary  securities, 
transpose  the  said  stocks,  ftifids  and  securities,  as  to  them  or  him  ^ses^of 
shall  seem  proper ;  And  do  and  shall  stand,  and  be  possessed  of,  the  trust- 
and  interested  in  all  and  singular  the  said  trust  monies,  stocks,  ^j^^f^^v'j^Qj 
ftnds  and  securities,  and  the  dividends,  interest  and  annual  &c. 
produce  thereof,  upon  and  for  the  trusts,  intents  and  pur- 
poses, and  with,  under  and  subject  to  the  powers,  provisoes, 
agreeinents  and  declarations  hereinafter  declared  or  contained 
of  or  concerning  the  same  (that  is  to  say)  upon  trust,  that  they  upon  tmst^ 

Aesaid  £  Fand  G  ^,  and  the  survivor  of  them,  and  the  o^tofthedivi- 

'  ,  .    '  deDus.to  pay 

executors,  administrators  and  assigns  of  such  surrivor,  do  and  the  annual 

shall,  from  time  to  time,  in  the  first  place,  by  and  out  of  the  P/g*"'^™  ®^ 

dividends,  interest  and  annual  produce  of  the  said  trust-monies,  assurance^ 

stocks,  funds  and  securities,  pay  the  annual  premium  upon  the 

said  policy  of  assurance  hereinbefore  assigned  or  expressed  and 

intended  so  to  be,  so  as  to  keep  the  same  on  foot  during  the  life  of 

the  said  A  B^  and  (subject,  iand  without  prejudice,  to  the  payment  and  subject 

of  the  annual  premium  upon  the  sud  instrument  or  policy  of  thereto, 

assurance),  do  and  shall  pay  the  dividends,  interest  and  annual  to  pay  the 

produce  of  the  said  trust-monies,  stocks,  funds  and  securities  u*^^u*^"j  r *^ 

to,  or  permit  the  same  to  be  received  by  the  sud  A  B,  and  his 

VOL.  II.  A  A  . 
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life,  and  after  assigns^  during  his  natural  life,  and  after  hia  decease,  to  of  by 
wife  for"Se*°  the  said  C  D,  and  her  assigns,  during  her  natural  life;  Amd 
and  after  the     after  the  decease  of  the  survivor  of  them,  the  said  A  BnxA 

decease  of  the  ^  j)  ^^  ^nd  shall  stand,  and  be  possessed  of,  and  interested  in 
survivor*  *  r  •' 

the  said  trust-monies,  stocks,  funds  and  securities,  and  the  divi- 
dends, interest  and  annual  produce  thereof,  in  trust  for  all  and 

in  trust  for  the  gyery  the  children  and  child  of  the  said  J  J?  by  the  sud  C  D, 
children  m        . .    /        .    ,      .^       .     ,    .  .    ;,         •      v 

equal  shares,    his  mtended '  wife,  who  being  a  son  or  sons  shall  attain  the  age 

sons'  shares  of  twenty-one  years,  or  beinir  a  daughter  or  daughters  shall 
payahleatSl,     ^    .      .-^^         ^       ^        .    i_    j.  -j  j  i    .  «.J, 

the  daughtera*  attain  that  age  or  many,  to  be  divided  between  or  among  suco 

shares  at  that  children  if  more  than  one,  in  equal  shares  or  proportions,  and 

i^e  -  if  but  ^  there  shall  be  but  one  such  child,  the  whole  to  be  in  trust 

one  child,  the  for  that  one  child :  Provided  always,  and  it  is  hereby  agreed 

one'chiUL^^  and  dedared  between  and  by  the  parties  to  these  presents,  that 

Power  for  it  shall  and  may  be  lawful  to  and  for  the  said  E  F  and  G  H^ 

^stees,  by  ^^^  ^^  survivor  of  them,  and  the  executors,  admimstrators,  and 

wife,  to  raise  assigns  of  such  survivor,  at  any  time  or  times  after  the  decease  of 

parte  of  ex.  the  said  -rf  5,  and  during  the  lifetime  of  the  said  C  D,  in  case 

Sotis  of  chil*  >^he  shall  so  direct,  by  any  writing  or  writings  under  her  hand,  to 

^I!?*  ^^^  ^A  ^®^y  ^^^  ^^  ^^^  P*"^  ^^  ^T\A  of  the  expectant  portion  or 
whole  one  half  portions  c^  any  child  or  children  of  the  said  intended  marriage, 
for  thechil-  under  the  trusts  aforesaid,  not  exceeding  in  the  whole  for  any 
vanoement  -     ^^^  ^^^^  ^^^^^  ^^^  moiety  or  equal  half  part  or  share  of  his  or 

her  expectant  portion,  and  to  pay  and  apply  the  same  for  his, 
her,  or  their  preferment,  advancement  or  benefit,  in  such  maDoer 
as  the  said  E  F  and  G  H^  or  the  survivor  of  them,  or  the 
executors,  administrators  or  assigns  of  such  survivor  shall  lo 
their  or  his  discretion  think  fit,  notwithstanding  the  portion  or 
portions  of  such  child  or  children  shall  not  then  have  become 
vested  or  payable ;  And  it  is  hereby  agreed  and  declared  be-, 
and  after  the    ^^^^  ^^  ^J  ^®  parties  to  these  presents,  that  the  said  E  F 
decease  of  the  and  H  G,  and  the  survivor  of  them,  and  the  executors,  ad- 
survivor  of       ministrators,  and  assigns  of  such  survivor,  do  and  Aall,  after 
husband  and      .,  ',  *.  _,  ^         .  -»    ^   ^      :t  r  n 

^fe,  the  dwease  of  the  survivor  of  them,  the  said  A  BsBatJ/f 

pay  and  apply  the  whole,  or  such  part  as  the  said  E  F  9sA 

to  pay  parte  of  G  -ff,  or  the  survivor  of  them,  or  the  executors,  administrators 

chfidren's  por-  and  assigns  of  such  survivor  shall  think  fit,  of  the  dividends, 
tions  for  their    .  °  ,  '  «»•  »« 

maintenance,    interest  or  annual  produce  of  the  portion  or  respective  portioiB 

^* ;  to  which  any  ch'dd  or  children  of  the  said  intended  maniage 

shall  or  may,  for  the  time  bdng,  be  entitled  in  expectancy; 
under  the  trusts  aforesaid,  for  or  towards  his,  her,  or  thfitf 
maintenance  and  education  respectively,  in  the  mean  tim^y  ^ 
until  his,  her  or  their  portion  or  portions  respectively  shall  be- 
come payable :  Provided  always,  and  it  is  hereby  agreed  and 
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declared  between  and  by  the  parties  to  these  presents,  that  if  ^^'^  ^^^i^ 
there  shall  be  no  child  ofthe  said  intended  marriage,  who  being  a  no  child  to 
son  shall  attain  the  age  of  twenty-one  years,  or  bring  a  daughter  atuin  a  vested 
shall  attain  that  age  or  marry,  then  and  in  such,  case  the  sud  ^°  ^^ 
E  F  and  G  Hy  and  the  survivor  of  them,  and  the  executors, 
administrators  and  asNgns  of  such  survivor,  do  and  shall,  from 
and  after  the  decease  of  the  said  C  D,  and  such  default  or 
failure  of  issue  of  the  said  intended  marriage  as  aforesaid,  stand 
and  be  possessed  of  and  interested  in  all  and  singular  the  said 
trust-monies,  stocks,  funds,  and  securities,  and  the  dividends, 
intei«8t  and  annual  produce  thereof,  or  such  part  thereof  re- 
spectively as  shall  not  have  been  applied  or  disposed  of  under 
any  of  the  trusts^  powers  or  authorities  aforesaid,  in  thus  i  for  in  trust  for  the 
the  said  A  B,  his  executors,  administrators  and  assigns,  for  his  h^^^d  al»0' 
and  their  proper  use  and  benefit;  Ano  it  is  hereby  agreed 
and  declared  between  and  by  the  parties  to  these  presents,  that  . 
the  said  E  F  and  G  H^  their  executors,  administrators  and 
assigns,  shall  stand  and  be  possessed  of,  and  interested  in  the 
said  instrument  or  policy  of  assurance,  and  other  the  premises  And  as  to  the 
hereinbefore  asrigned  or  expressed  and  intended  so  to  be,  in  f^cJ^fn  ^J^'I'* 
trust  for  the  said  A  Bj  his  executors,  administrators  and  assigns  for  the  hus- 

b  the  mean  time,  and  until  the  said  intended  marriage  shall  ^>and  until  the 

,  ^.  mamage,  and 

be  had  and  solemnized ;  and  from  and  after  the  solemnization  afterwards 

thereof,  upon  and  for  the  trusts,  intents  and  purposes,  and 
with,  under  and  subject  to  the  powers,  provisoes,  agreements 
and  declarations  hereinafter  expressed  or  declared,  of  and  con- 
cerning the  same  (that  is  to  say),  upon  trust,  that  they,  the  upon  trust. 
said  E  F  and  G  H,  and  the  survivor  of  them,  and  the  exe- 
cutors, administrators  and  assigns  of  such  survivor,  do  and  ^J^f"^  *lff^^ 
shall  after  the  decease  of  the  said  A  By  call  in  and  receive  the  caW  in  the  ' 
sum  or  sums  of  money  which  shall  or  may  become  due  or  pay-  nioncy  pay- 
able under  or  by  virtue  of  the  said  instrument  or  policy  of  ' 
assurance;  and  do  and  shall  lay  out  or  invest  the  same,  in 
their  or  his  names  or  name,  in  the  purchase  of  a  competent  and  invest  the 
■hare  or  competent  shares  of  any  of  the  parliamentary  stocks  """^^^"Jf^ 
or  public  funds  of  GV^a/ Arttoin,  or  at  interest  upon  govern-  real  securities, 
ment  or  real  securities  in  England,  and  do  and  shall,  from   * 
time  to  time  (with  the  consent  of  the  said  C  D  during  her  life, 
and  after  her  decease,  at  the  discretion  of  the  said  trustees  or 

trustee  for  the  time  beincr),  alter,  vary  and  transpose  the  same  ^*h  power  to 
•4    I      ii     1  .  ,^  ,        "^    , .       ,    ,1  varyaecunties, 

stocks,  funds  or  secunties  as  to  them  or  him  shall  seem  proper,  ^^^  ^  ^^^^ 

AND  do  and  shall  stand  and  be  possessed  of  and  interested  in  possessed  of 
the  sum  or  sums  of  money  to  become  payable  by  virtue  of  or  pgyjJSfe  under 

A  a2 
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the  policy,  and 
the  securitiei 
upon  which 
theaame 
should  be  in- 
vested^ and  the 
dividends^  &c. 
upon  the  same 
trusts  as  be- 
fore declared 
of  the  stock 
and  dividends, 

&C. 

Agreement, 
that  the  pro- 
vision made 
for  the  wife, 
shall  be  in 
bar  of  dower, 
&c. 


Declaration 
that  the  re^ 
odptsof  the 
trustees  shall 
be  suflSdent 
discharges. 


Power  to  aj^ 

point  new 
trustees. 


U&der  the  said  iDstrument  or  policy  of  assurance  as  aforesaid, 
and  the  stocks,  funds  or  securities  in  or  upon  which  the  same 
sliall  be  laid  out  or  invested,  and  the  interest,  dividends  and 
annual  produce  thereof,  upon  and  for  such  of  the  ti*ust$,  intents 
and  purposes,  and  with,  under  and  subject  to  such  of  the 
powers,  provisoes,  agreements  and  declarations  hereinbefore 
declared  or  contained  of  or  concerning  the  said  sum  of  .£2000 
S  per  cent,  reduced  bank  annuities,  and  the  dividends  and 
annual  produce  thereof  as  sbaltor  may  be  subsisting  or  capable 
of  taking  effect  And  it  is  hereby  agreed  and  declared  between 
and  by  the  parties  to  these  presents,  that  the  provision  herem- 
before  made  for  the  said  C  Z>  is  so  made  for  her  as  aforesaid, 
and  she  doth  hereby  accept  the  same  in  lieu,  bar  and  satis- 
faction of  the  dower  or  thirds  and  freebench,  to  which  by  the 
common  law,  or  by  custom,  or  otherwise,  she,  the  said  C  A 
may  or  otherwise  might  have  become  entitled  out  of  or  in  any 
lands  or  hereditaments  of  which  the  said  A  B  shall  or  may  at 
any  time  during  the  said  intended  coverture  be  seised  for  any 
estate  of  inheritance,  or  for  any  estate  to  which  dower  or  free- 
bench  is  incident :  P&ovided  always,  and  it  is  hereby  agreed 
and  declaned  between  and  by  the  parties  to  these  presents,  that 
the  receipt  or  receipts  in  writing  of  the  said  E  F  and  G  J7,  or 
the  survivor  of  them,  or  the  executors,  administrators  or  assigns 
of  such  survivor,  for  any  sum  or  sums  of  money  payable  to 
them  or  him,  under  or  by  virtue  of  these  presents,  or  in,  or 
about  the  execution  of  any  of  the  trusts  or  powers  hereinbefore 
contained,  shall  be  a  sufficient  and  effectual  discharge  or  suf- 
ficient and  effectual  discharges  for  the  same,  or  so  much  thereof 
respectively  as  in  such  receipt  or  receipts  shall  be  expressed  or 
acknowledged  to  be  received ;  and  that  the  person  or  persons 
to  whom  the  same  shall  be  given,  his,  her  or  their  heirs,  exe- 
cutors, administrators  or  assigns,  shall  not  afterwards  be  answer- 
able or  accountable  for  any  loss,  misapplication  or  non-applica- 
tion, or  be  in  anywise  obliged  or  concerned  to  see  to  the  applica- 
tion of  the  money  therein  mentioned  and  acknowledged  to  be  re- 
ceived :  Provided  always,  and  it  is  hereby  agreed  and  declared 
between  and  by  the  said  parties  to  these  presents,  that  if  the 
said  trustees  in  and  by  these  presents  nominated  and  appointed, 
or  any  future  trustee  or  trustees  to  be  appointed  in  the  stead 
or  place  of  them,  or  either  of  them,  as  hereinafter  is  mentioned, 
shail  happen  to  die,  or  be  deurous  of  being  discharged  of  and 
from,  or  refuse,  or  decline,  or  become  incapable  to  act  in  the 
trusts  hereby  in  them  respectively  reposed  as  aforesaid,  before 
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the  said  trusts  shall  be  fully  executed,  performed  and  dis« 
charged,  then  and  in  such  case,  alid  when  and  so  often  as  the 
same  shall  happen,  it  shall  and  may  be  lawful  to  and  for  the 
sud  A  B  and  C  2),  his  intended  wife,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  by  any 
deed  or  deeds,  instrument  or  instruments  in  writing,  sealed  and 
delivered  by  them,  him  or  her,  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses,  from  time  to  time  to  nomi- 
nate,  substitute  or  appoint  any  other  person  or  persons  to  be  a 
trustee  or  trustees  in  the  stead  or  place  of  the  trustee  or  trus- 
tees so  dying,  or  desiring  to  be  discharged,  or  refusing,  de- 
clining or  becoming  incapable  to  act  as  aforesaid ;  and  that 
when  and  so  often  as  any  new  trpstee  or  trustees  shall  be 
nominated  and  appointed  as  aforesaid,  all  the  trust-monies  and 
premises  which  shall  then  be  vested  in  the  trustee  or  trustees 
so  dyin^  or  dedring  to  be  discharged,  or  refusing,  declining, 
or  becoming  incapable  to  act  as  aforesaid,  ^ther  solely  or  jointly 
with  the  other  trustee  or  trustees,  shall  be  thereupon,  with  all 
convenient  speed,  asagned  and  transferred  in  such  sort  and 
manner,  and  so  that  the  same  shall  and  may  be  l^ally  and 
effectually   vested   in  the  surviving  or  continuing  trustee  or 
trustees  of  the  same  trust^monies  and  premises  respectively, 
and  sudi  new  or  other  trustee  or  trustees,  or,  if  there  shall  be 
no  continuing  trustee  or  trustees  of  the  same  trust-monies  and 
premises,  then  in  such  new  trustee  or  trustees  only  upon  the 
same  trusts  as  are  hereinbefore  declared  of  and  concerning  the 
same  trust-monies  and  premises  respectively,  (the  trustee  or 
trustees  whereof  shall  so  die,  or  be  desirous  of  being  discharged, 
or  refuse,  decline,  or  become  incapable  to  act  as  aforesaid),  or 
such  of  them  as  shall  or  may  be  then  subsisting  and  capable  of 
taking  effect ;  and  that  every  such  new  trustee  or  trustees  shall 
and  may  in  all  things  act  and  assist  in  the  management,  carry- 
ing on  and  execution  of  the  trusts  to  whidi  he  or  they  shftll  be 
so  appointed,  in  conjunction  with  the  other  then  surviving  or 
continuing  trustee  or  trustees  of  the  same  trust-monies  and  pre- 
mises respectively,  if  there  shall  be  any  such  CQUtinuing  trustee 
or  trustees,  if  not,  then  by  himself  or  themselves  as  fully  and 
effectually,  and  with  all  the  same  power  and  powers,  authority 
and  authorities  of  consent,  approbation,  discretion,  calling  in, 
laying  out,  and  investing  g^^ng  ^nd  signing  receipts,  and 
effectual  indemnifications  and  discharges,  and  all  other  powers 
and  authorities  whatsoever,  to  all  intents,  effects,  constructions 
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and  purposes  whatsoever^  as  if  he  or  they  had  been  origtnally  in 
and  by  these  presents  nominated  trustee  or  trustees  for  the 
purposes  for  which  such  new  trustee  or  trustees  respecdvelj 
shall  be  appointed  trustee  or  trustees,  and  as  the  trustee  or 
trustees  in  Uiese  presents  named»  his  or  th&x  executors  or  ad- 
ministrators in  or  to  whose  place  such  new  trustee  or  trustees 
shall  respectively  come  or  succeed,  are  or  is  enabled  to  do^  or 
could  or  might  have  done  under  and  by  virtue  of  these  pre- 
sents, if  then  living  and  continuing  to  act  in  the  trusts  hereby 
reposed  in  them  or  him,  any  thing  hereinbefore  contained  to 
CUuM  to  in-  the  contrary  thereof  in  any  wise  notwithstanding :  Provdei) 
^^|]J2^  *®      ALWAYS,  and  it  is  hereby  declared,  that  the  sud  several  trustees 

hereby  nominated  and  appointed,  or  to  be  appointed  by  virtue 
of  the  proviso  last  hereinbefore  contained,  and  each  and  every 
of  them,  and  the  executors,  administrators  and  assigns  of  tbetn, 
each  and  every  of  them,  shall  be  charged  and  chargeabk 
respectively  only  for  such  monies  as  they  shall  respectively 
actually  receive  by  virtue  of  the  trusts  hereby  in  them  reposed, 
notwithstanding  his  or  th^r,  or  any  of  their  ^ving,  or  signing, 
or  joining  in  giving  or  signing  any  receipt  or  receipts  for  the 
sake  of  conformity ;  and  any  one  or  more  of  them  shall  not  be 
answerable  or  accountable  for  the  other  or  others  of  them,  or 
for  the  acts,  receipts,  neglects  or  defaults  of  the  other  or  others 
of  them,  but  each  and  every  of  them  only  for  his  and  their  own 
acts,  receipts,  neglects  or  defaults  respectively ;  and  that  any 
one  or  more  of  them  shall  not  be  answerable  or  accountable 
for  any  banker,  broker  or  other  person  with  whom,  or  in  whose 
hands  any  part  of  the  said  trust-monies  shall  or  may  be  de- 
posited or  lodged  for  safe  custody  or  otherwise  in  the  execution 
of  the  trusts  hereinbefore  mentioned ;  and  that  they  or  any  of 
them  shall  not  be  answerable  or  accountable  for  the  insufficiency 
or  deficiency  of  any  security  or  securities,  stocks  or  funds,  in 
or  upon  which  the  said  trusts-monies  or  any  part  thereof  shaD 
be  placed  out  or  invested,  nor  for  any  other  misfortune,  loss  or 
damage  which  may  happen  in  the  execution  of  the  aforesaid 
trusts,  or  in  relation  thereto^  except  the  same  shall  happen 
by  or  through  their  own  wilful  default  respectively :  Anb  awo 
that  it  shall  and  may  be  lawful  to  and  for  them,  the  said 
trustee  or  trustees  to  be  appointed  as  aforesaid,  and  every  or 
any  of  them,  their  and  every  of  their  executors,  administrators 
and  assigns,  by  and  out  of  the  monies  which  shall  come  to  their 
respective  hands,  by  virtue  of  the  trusts  aforesaid,  to  retain  to 
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and  reimburse  himself  and  themselves  respectively,  and  also  to 
allow  to  his  and  their  co-trustee  and  co-trustees,  all  costs, 
diarges,  damages  and  expenses  which  they  or  any  of  them  shall 
or  may  suffer,  sustain,  expend,  disburse,  be  at,  or  be  put  unto, 
in  or  about  the  execution  of  the  aforesaid  trusts,  or  in  relation 
thereunto.     In  witness,  &c. 
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No.  VIII. 


A  Power  to  jointure  contained  in  a  Will  (a). 


PsoviDED  ALWAYS,  and  I  do  hereby  declare  my  will  and 
mind  to  be,  that  it  shall  and  may  be  lawful  to  and  for  my  said 
For  testator's  son  ff  V  A,or  any  son  or  sons  I  may  hereafter  have  by  my  said 
OT°any  other  ^^^^»  when,  and  as  under,  and  by  virtue  of  the  limitaUons  herein- 
of  his  sons  before  contained,  they  shall  severally  and  respectively  be  in 
^Sn^  P^"    the  actual  possession  of  or  entitled  to  the  first  estate  of  freehold 

of  and  in  the  said  capital  messuage  or  mansion-house  and  other 
^  ^.  devised  hereditaments  hereinbefore  devised,  or  expressed  and  intended 
before  or  after  so  to  be,  either  before  or  after  their  respective  marriages  with 
marriage  any  woman  or  women  with  whom  they  respectively  may  inter- 

BMled  '  d*c£^  ^^^Yi  by  *u*y  deed  or  deeds,  writing  or  writings,  with  or  with- 
livered  and  at-  out  power  of  revocation  and  new  appointment,  to  be  by  them 
tested  by  two    respectively  sealed  and  delivered  in  the  presence  of,  and  to  be 

attested  by  two  or  more  credible  witnesses,  or  by  their  re- 
or  by  will,  to  spective  last  will  and  testament  in  writing,  or  any  codicil  or 
na^^^'  iSd  <^^^5  thereto,  and  to  be  signed  and  published  in  the  presence 
attested  by  of,  and  to  be  attested  by  three  or  more  credible  witnesses,  to 
*^^^^  GRANT,  LIMIT  AND  APPOINT  uuto  and  to  the  use  of,  or  in  trust 
to  appoint  to  for  any  such  woman  or  women  whom  they  shall  respectively  so 
any  wife  for  marry,  for  her  or  their  life  or  lives,  and  for  her  or  their  jointure 
an  annual  sum  or  jointures,  and  in  bar,  or  without  being  in  bar  of  her  or  their 
or  yearly  rent  dower,  any  annual  sum  or  yearly  rent  charge,  or  annual 
unl^  their  ^"^^  or  yearly  rent  charges,  not  exceeding  in  the  whole  the 
wife*8  fortune  sum  of  «£500,  unless  the  portion  or  fortune  of  such  woman 
\oooL^  or  women  respectively  shall  exceed  in  amount  or  value  the 

sum  of  £5000 ;  and  if  the  portion  or  fortune  of  such  wo- 
man or  women  respectively  shall  exceed  in  value  the  sum 
and  then  such  of  <£5000,  then  such  annual  sum  or  yearly  rent  charge  as 
&  ^^*^  haS'  ^^*^  ^  equal  to  <£10  per  cent  per  annum  on  the  amount  or 
be  equal  to  v^Iue  of  such  portion  or  fortune,  not  exceeding  in  the  whole 
10/.  per  cent,    ^he  annual  sum  of  ^1000  by  the  year  for  any  such  woman, 

per  annumon  ^  i      •  %  tij-i  j 

the  amomit  of  tax  free,  and  without  any  deduction,  and  to  commence  and 

such  fortmie, 

tax  free;  - 

and  to  com- 

™?"«^  ^'  (a)  Vide  Vol.  I.  p,  496. 
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take  effect  immediately  after  the  decease  of  the  person  making  medittely 
any  such  grant,  limitation  and  appointment,  and  to  be  issuing  >ft^  ^  ^ 
and  payable  out  of,  and  charged,  and  chargeable  upon  all  or  perwm 
any  part  or  parts  of  the  said  capital  messuage  or  mansion*  makiiig  such 
hous^  and  other  hereditaments  hereby  devised,  together  with  {^^  chamd 
such  powers  and  remedies  for  recovering  the  same  when  in  upon  the  de- 
anrear,  and  for  defraying  all  costs  and  expenses  occasioned  by  ^^^^"^^^^ 
the  non-payment  thereof,  as  to  the  person  making  such  grant,  with  powers 
limitation  and  appointment  shall  seem  meet;  and  also  to  ^^I^^^^ 
GRANT,  DEMISE,  LIMIT  OB  APPOINT  all  or  any  of  the  same  tbe«ime\rhen 
capital  messuage  or  mansion-house,  and  other  hereditaments,  i>^^"^; 
to  any  person  or  persons  for  any  term  or  terms  of  years,  to  gnnt  and  de- 
take  effect  immediately  after  the  decease  of  the  person  making  ™^^J{^f^ 
any  such  grapt,  limitation  or  appointment  for  better  secunng  tamentsfor ' 
the  due  payment  of  such  rent  charge  as  to  them  respectively  s  term,  to 
shall  seem  meet,  so  as  such  term  or  terms  of  years  be  made  Qie^^ely  '™' 
determinable  on  the  ceasing  of  the  rent  charge  or  rent  charges  after  the  de- 


thereby  secured,  and  the  payment  of  all  arrears  thereof,  and  of  ^^^ 
all  costs,  charges  and  expenses  occasioned  by  the  non-payment  making  such 
thereof:  Providbi)  always,  and  I  do  hereby  further  declare  8"*"^  ^ 
my  will  and  mind  to  be,  that  the  siud  capital  messuage  or  termbedeter- 
mansiom-house,  and  other  hereditaments  hereby  devised,  shall  miashle  on 
not,  under  or  by  virtue  of  the  power  hereinbefore  contiuned,  ^^  ^^^  ^ 
be  at  any  one  time  subject  or  liable  to  the  payment  of  any  charge: 
annual  sum  or  sums  for  jointures  exceeding  in  the  whole  the  ^?^L^'i^ 
sum  of  i£^1500,  so  that  if,  under  the  power  of  jointuring  herein*  yiaedheredita- 
before  contained,  the  said  capital  messuage  or  mansion-house  ments  shall 
and  other  hereditaments,  or  any  part  or  parts  thereof  would,  in  time  be  liable 
case  this  present  proviso  had  not  been  inserted,  be  charged  with  to  thepayment 
a  greater  annual  sum  for  jointures  in  the  whole  than  the  sud  samg  for  join- 
annual  sum  of  .I&ISOO,  the  payment  of  the  annual  sum  or  sums,  tuies,  exoeed- 
by  reason  of  the  charging  or  granting  whereof  such  excess  shall  ^^^  imoL 
have  been  occasioned,  or  such  part  thereof  as  shall  occasion  the 
same,  shall  during  the  time  of  such  excess  be  suspended. 
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No.  IX, 

Settlement  by  Husband  to  secure  to  Wife  PimMoney;  abo  a 
Johture  under  ihe  preceding  power  (a). 


Parties. 


RecitaU. 


Alaoredtea^ 
the  intended 
manriiige, 
and  husband's 
agreement 
to  secure  to 
wife's  separate 
use  the  dear 
yearly  sum  of 
400^  oy  way 
of  fmi  money. 


and  also  a 
yearly  rent 
charge  of 
1000/.  for  her 

WiTNBSSITH 

that  in  per- 
formance of 
his  agreement, 
huslmnd  with 
the  privity  of 
wife. 


This  indenture  made,  &c.    Between  H  V  Aof  of 

the  first  part,  £  T  if  of  of  the  second  part,  JBc£ 

ABdl  HGof  and/Cof  ofthethird 

part: 

Recites  the  wUl  o(  H  W  A,  whereby  the  estates  here- 
inafter demised  were  devised  to  the  sud  H  V  A  tor 
life,  with  remainder  to  his  sons,  &c.  in  tml,  with  the 
power  of  jointuring  hereinafter  exercised :  And  re- 
cites the  death  of  the  testator : 
And  where A.S  a  marriage  hath  been  agreed  upon,  and  b 
intended  shortly  to  be  had  and  solemnized  between  the  said 
H  V  A  and  the  said  E  T  M:  And  whereas  upon  the  treaty 
for  the  said  intended  marriage  it  was  agreed  (among  other 
things)  that  the  said  H  V  A  should  secure  out  of  the  mes- 
suages or  tenements,  lands,  and  other  hereditaments  hereinafter 
particularly  mentioned  and  intended  to  be  hereby  demised  and 
appointed,  the  clear  yearly  sum  of  jP400  of  lawftil  money  of 
GrecU  Britain,  for  the  separate  use  of  the  said  E  TM  by  way 
OF  PIN  money  during  the  joint  lives  of  herself  and  him  the 
said  H  V  A,  and  should  also,  in  exercise  of  the  aforesidd  power 
pven  to  him  by  the  said  will  of  his  said  late  father  in  that 
behalf,  limit  and  secure  to  her  the  said  E  T  M  and  her  as- 
signs during  her  life,  in  case  khe  shall  survive  him,  the  sud 
H  V  Af  a,  clear  annual  sum  or  yearly  rent  charge  of  «iiP1000  of 
like  lawful  money  to  be  issuing  out  of  and  charged  upon  the 
same  messuages  or  tenements,  lands,  and  hereditaments,  bt 
WAT  OF  jointure  and  in  bar  of  her  dower:  Now  this  in«- 
denture  WITNESSETH  that  in  performance  of  the  said  agree^ 
ment  in  this  behalf,  and  in  consideration  of  the  said  intended 
marriage,  and  also  for  and  in  the  consideration  of  the  sum  of 


(a)  Vide  Vol.  I.  p.  488. 
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\0s.  of  lawful  money  cf  Great  Britain  to  the  said  H  V  Ahj 
the  said «/ jB|  A  B^H  G,  and  J  C,  paid  at  or  before  the  sealing 
and  delivery  of  these  presents  (the  receipt  whereof  is  hereby 
acknowledged)  he  the  said  H  V  A,  with  the  privity^ and  ap- 
probation of  the  said  E  T  M  (testified  by  her  bang  a  party 
to  and  sealing  and  delivering  these  presents)  hath,  granted, 
bargainedi  sold,  and  demised,  and   by  these  presents  doth  demises,  &c. 
grant,  bargun,  sell,  and  demise  unto  the  said  J  B,  A  B^  H  G, 
and  J  C,  their  executors,  administrators,  and  assigns,  all,  &c. 
(the  parcels)  tooethee  with  all  and  singular  houses,  out-  Parcels  and 
houses,  edifices,  buildings,  bams,  stables,  gardens,  orchards,  ^"      ^ 
backsides,  lofts,  lands,  meadows,  pastures,  ccxnmons,  common 
of  pasture,  common  of  turbary,  mines,  minerals,  quarries,  furzes, 
trees,  underwoods,  coppices,  and  the  ground  and  soil  thereof, 
mounds,  fences,  hedges,  ditches,  ways,  waters,  watercourses, 
liberties,  privileges,  easements,  profits,  commodities,  emolu- 
ments, hereditaments,  and  appurtenances  whatsoever  to  the  said 
messuages  or  tenements,  hereditaments,  and  premises  belonging 
or  in  any  wise  appertcuning  to  or  with  the  same  or  any  of  them 
respectively,  now  or  at  any  time  heretofore  demised,  leased,  . 
held,  used,  occupied,  or  enjoyed,  or  accepted,  reputed,  deemed, 
taken,  or  known  as  part,  parcel,  or  meml)er  of  them,  or  any  part 
of  them  or  appurtenant  thereunto,  with  their  and  every  of  their 
appurtenances:  To  have  and  to  hold  the  said  messuages  or  Habenpum. 
tenements,  lands,  hereditaments,  and  all  and  singular  other  the 
premises  hereinbefore  granted,  bargained,  sold,  and  demised, 
or  intended  so  to  be,  with  their  and  every  of  their  appurte-    ' 
nances,  unto  the  said  J  B^AB^HG^  and  J  C,  their  executors.  To  the 
administrators,  and  assigns,  from  thenceforth  for  and  during  trustees, 
and  un^  the  full  end  and  term  of  99  years  in  case  the  said  for  a  term  of 
fl^  F  ^  and  the  said  ET  M,  his  intended  wife,  shall  both  so  ^^J^^^^^^ 
long  live,  upon  the  trusts  nevertheless,  and  for  the  intents* and  husband  and 
purposes  hereinafter  declared  concerning  the  same  (that  is  to  ^^  should 
say)  UPON  TRUST  for  the  said  H  V  A  until  the  said  intended  \\y^^ 
marriage  shall  be  solemnized,  and  from  and  after  the  solemniza- 
tion thereof,  upontrust  that  the  smd  JB^AB^HG^  and  J  C,  upon  trust 
and  the  survivors  and  survivor  of  them,  and  the  executors  or  after  the  mar- 
administrators  of  such  survivor,  shall  and  do^  by  and  out  of  the     ^^' 
rents,  issues,  and  profits  of  the  said  premises  comprised  in  the 
said  term  of  99  years,  from  time  to  time  levy  and  raise  the 
yeai*ly  sum  of  <f  400  of  lawful  money  of  Great  Britain,  clear 
of  all  deductions,  reprisals,  or  outgoings  whatsoever,  for  the  sole  out  of  the 
and  separate  use  of  the  said  E  T  M,  as  or  for  pin  money,  J^s^th^ci^ 
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yearly  sum  of  and  pay  the  same  by  equal  quarterly  payments  into  the  proper 
wife's  ^pante  ^^^^  of  the  said  E  T  M  for  her  separate  use,  or  pay  or  dis- 
use for  pin  pose  of  the  same  to  such  other  person  or  persons  and  for  such 
Mldaautedk   "^*  *^^  purposes  as  she  by  any  writing  or  writings  under  her 

hand  shall,  notwithstanding  her  coverture,  from  time  to  time, 
and  without  disposing  of  the  same  in  the  way  of  anticipation^ 
order,  and  direct,  to  the  intent  that  the  same  or  any  part 
thereof  may  not  be  subject  or  liable  to  the  debts  or  engage- 
ments, control  or  interference  of  the  siud  H  V  Aj  her  in- 
tended husband,  the  first  of  such  payments  to  be  made  at 
the  end  of  three  calendar  months  next  after  the  said  Intended 
And  to  permit  marriage  shall  be  solemnized :  And  also  upon  trust  to  permit 
huibandto       q,.  guffer  the  said  H  V  A^ot  his  assigns,  from  time  to  time  to 
leddue  of  tbe  receive  and  take  the  residue  of  the  rents,  issues,  and  profits  of 
rents  for  his     the  premises  comprised  in  the  siud  term  for  his  and  their  own 
Agreement       ^^  *  -^^^  ^^  ^^  hereby  agreed  and  declared  that  the  receipt  and 
that  the  wife's  receipts  of  the  said  E  T  My  and  also  such  order  and  orders  in 
t^d^toal      ^^^"S  under  her  hand  as  aforesaid  for  all  such  sum  or  sums 
diflchiurges.       of  money  as  shall  be  paid  to  her  or  to  such  other  person  or 

persons  as  she  shall  direct  or  appoint  of  the  said  yearly  sum  of 
<f  400,  or  any  part  thereof,  shall,  notwithstanding  her  coverture, 
be  a  good  and  sufficient  discharge  and  good  and  sufficient  dis- 
Powerio  charges  for  the  same:  Provided  always,  and  it  is  hereby 
^kbme  agreed  and  declared  by  and  between  the  said  parties  to  these 
themselyes  all  presents,  that  it  shall  and  may  be  lawful  to  and  for  the  said 
teSdlT'ihe  JB,AB,HG,  and  J  C,  or  any  of  them,  their  or  any  of 
execuuon  of  their  executors,  administrators  and  assigns,  in  the  first  place  to 
their  trusts,      deduct,  retain,  and  discharge  by  and  out  of  the  rents,  issues, 

and  profits  of  the  premises  comprised  in  the  said  term  of  99 
years  or  any  of  them,  all  such  costs,  charges,  damages,  and 
expenses  as  they  or  any  of  them  shall  or  may  bear,  expend,  or 
be  put  unto,  in,  or  about  the  execution  of  the  trusts  of  the  said 
term  of  99  years,  or  in  any  wise  relating  thereto,  any  thing 
hereinbefore  contained  to  the  contrary  thereof  in  any  wise 
And  pursuant  notwithstanding:  And  this  indenture  further  wit- 
to  the  power,    nbsseth,  that  in  performance  of  the  said  agreement  in  this 

behalf,  and  in  consideration  of  the  said  intended  marriage, 
and  pursuant  to  and  by  force  and  virtue  and  in  exercise  and 
execution  of  the  power  or  authority  to  the  said  H  V  ^ 
limited  or  given  by  the  said  will  of  the  said  H  W  A^  as  here- 
inbefore is  mentioned,  and  of  every  or  any  other  power  or 
authority  whatsoever  in  any  wise  enabling  him  in  this  behalf» 
he  the  said  H  V  Ahy  this  present  deed  or  writing,  scaled  and 
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delivered  by  him  in  the  preaence  of  and  attested  by  the  two 
credible  persons  whose  names  are  intended  to  be  hereupon  i^  ^-  u    t^^^ 
dorsed  aa  vdtnesses,  attesting  the  sealing  and  dehvery  of  these  with  the  pri« 
presents  by  the  said  H  V  A^  doth  with  the  privity  and  ap-  ^}1  ^  ™ 
probation  of  the  said  E  T  M  (testified  as  aforesaid)  grant,  appoints, 
limits  and  appoint  tuat  from  and  immediately  after  the  de* .  that  |°>™^ 
cease  of  him  the  said  H  V  A  (in  case  the  said  intended  mar-  Yoa  deoesie,  in 
riage  shall  take  effect,  and  the  said  E  T  M  shall  happen  to  csm  his  wife 
survive  him)  she  the  said  E  T  M  and  her  assigns  shall  and  ^^  ii^^!^' 
may  have,  receive,  and  take,  during  the  term  of  the  natural  cdye  for  a 
life  of  the  said  £  T  if  as  and  for  a  jointure,  and  in  lieu,  bar,  j^Jf^ow, 
and  satisfaction  of  dower  or  thirds  and  freebench,  right,  title, 
claim,  or  posubility  of  dower  or  thirds  and  freebench  which  the 
said  ETM  can  or  may,  or  could  or  might  have  or  demand  in 
or  out  of  all  or  any  of  the  messuages  or  tenements,  lands,  and 
hereditaments  of  or  to  which  the  said  H  V  A  shall  at  any  time 
or  times  during  the  said  intended  coverture  be  seised  or  entitled 
for  any  estate  or  interest  to  which  dower  thirds  or  freebench  may  a  yearly  rent 
be  incident,  one  annuity  or  yearly  rent  charge  of  dPlOOO  of  J^^^^^j^gg^ 
lawful  money  oi  Great  BrUain^  to  be  issuing  out  of  and  charged  upon  the  pie- 
upon  all  and  every  the  messuages  or  tenements,  lands,  here-  ™*.'|^*?*"il 
ditaments,  and  premises,  with  the  appurtenances  hereinbefore  term, 
particularly  described  and  granted,  bargained,  sold,  apd'  de»  to  be  paid 
mised,  or  intended  so  to  be,  and  to  be  payable  and  paid  to  the  quarterly, 
said  E  T  M  ox  her  assigns  in  the  common  dining  hall  of  Lin- 
coMs  Innj  in  the  county  of  Middlesex^  by  four  equal  quar- 
terly payments  on  the  25th  day  of  March,  the  S4th  day  of  «/tme, 
the  29th  day  of  September,  and  the  25th  day  of  December  in 
every  year,  tax  free  and  without  any  deduction,  the  first  payment  ^thoat  any 
thereof  to  be  made  on  such  of  die .  said  days  of  payment  as  deduction, 
shall  next  happen  after  the  decease  of  the  said  H  V  A;  akd  Powers  of 
ALSO  that  if  the  said  annuity  or  yearly  rent  charge  of  ^1000  distrcM  and 
hereby  limited,  or  any  part  thereof,  shall  at  any  time  or  times  reoovery  of 
be  in  arrear  or  unpaid  by  the  space  of  21  days  next  after  any  r^t  chaige 
of  the  days  hereby  appointed  for  the  payment  thereof  as  afore-  arrear. 
said,  then  and  so  often  it  shall  be  lawful  to  and  for  the  said 
ETM  and  her  assigns,  during  the  term  of  her  natural  life  to 
enter  into  and  distrain  upon  the  said  messuages  or  tenements, 
hereditaments,  and  premises  hereby  granted,  limited,  and  ap- 
pointed, or  any  part  or  parts  thereof,  and  to  dispose  of  the  dis- 
tresses then  and  there  found  according  to  law,  to  the  intent 
that  thereby  or  otherwise  the  said  annual  sum  or  yearly  rent 
charge  of  i?1000  and  every  part  thereof  so  in  arrear  and  un- 
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paid,  and  all  coats,  charges^  and  expenaea  occaaionad  by  leason 
of  the  nonpayment  thereof  shall  be  fully  paid  and  sadafied; 
Akd  further,  that  in  case  the  said  annual  sum  or  yearly  rent 
charge  of  <£1000,  pr  any  part  thereof,  shall  at  any  time  or  times 
be  in  arrear  or  unpaid  by  the  space  of  40  days  next  after  any 
of  the  days  appointed  for  the  payment  thereof  as  aforesaid, 
then  and  so  often,  (although  there  shall  not  have  been  any  leg/i 
demand  made  thereof)  it  shall  be  lawful  to  and  for  the  said 
E  T  M  and  her  assigns  daring  the  term  of  her  natural  life  to 
enter  into  and  upon  and  hold  the  sidd  messuages  or  tenements, 
hereditaments,  and  premises  hereby  granted,  limited,  and  ap- 
pointed, or  any  part  or  parts  thereof,  and  to  receive  and  take  the 
rents,  issues,  and  profits  thereof  to  her  and  their  own  use  until 
she  and  they  shall  therewith  and  thereby  or  otherwise  be  fully 
paid  and  satisfied  the  said  annual  sum  or  yearly  rent  charge  of 
^1000  and  the  arrears  thereof  due  at  the  time  of  such  entry,  or 
afterwards  to  become  due  during  her  or  their  being  in  posses- 
sion of  the  same  premises,  together  with  all  costs>  charges,  and 
expenses  which  she  or  they  shall  sustidn  by  reason  of  the  non- 
payment thereof,  and  such  possesbion  when  taken  to  be  without 
And  for  more  impeachment  of  waste :  A.ND  this  iKdenture  further  wit- 

cffectuaDy  se-  uggsETH  that  for  the  considerations  aforesiud,  and  for  the  more 

Gunng  psy-  . 

ment  of  the      eflectually  securing  the  payment  of  the  said  annuity  or  yearly  rent 

l^wln  charge  of  ^1000  hereby  limited  unto  the  said  £  T  if  and  her 
further  exe-  assigns,  and  pursuant  to  and  by  force  and  virtue  and  in  further 
cation  of  his  exercise  and  execution  of  the  power  and  authority  limited  and 
poinu^  t£at  ^ven  to  the  said  HVAhy  the  said  will  of  the  said  HWAj  and 
the  premises  of  every  or  any  other  power  or  authority  enabling  him  in  this 
thrtorm  *^  behalf,  he  the  said  H  V  A,  with  the  privity  and  approbation  of 
shall  imme-  the  said  E  T  M  (testified  as  aforesaid)  doth,  by  this  deed  or 
his  deowlse'  writing  so  sealed  and  delivered  by  him  and  so  attested  as 
remain  and  be  aforesaid,  grant,  demise,  limit,  and  appoint  that  in  case  the 

said  intended  marriage  shall  take  efiect,  and  the  said  ET  M 
shall  happen  to  survive  him,  all  and  every  the  said  mes- 
suages or  tenements,  lands,  hereditaments,  and  premises  herein- 
before particularly  described  and  granted,  barguned,  sold,  and 
demised,  or  expressed  so  to  be,  with  the  appurtenances,  shall 
from  and  immediately  after  the  decease  of  him  the  said  H  V  A 
remain  and  be  (subject  and  without  prejudice  to  the  said  an- 
nual sum  or  yearly  rent  charge  of  .^'lOOO  hereinbefore  limited  to 
the  said  E  7  Jtf'and  her  assigns  for  her  life  and  to  the  powers  and 
remedies  hereinbefore  limited  or  given  to  her  for  the  recovery 

to  the  use  of  thereof  when  in  arrear  as  aforesud) :  To  the  use  of  the  said 
the  trustees, 
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J  B^A  B.H  Gi  and  J.C,  their  executors,  administratorBy  and  for  a  tam  of 
assigns  for  and  during  the  full  term  of  900  years,  to  be  com-        ' 
puted  from  the  day  of  the  death  of  the  said  H  V  Ay  upon  the 
TRUSTS  and  for  the  intents  and  purposes,  and  subject  to  the 
powers,  provisoes,  agreements,  and  declarations  hereinafter  ex- 
pressed and  contained  of  and  concerning  the  same,  that  is  to 
say,  IN  TRUST  for  better  securing  to  the  said  E  T  M  and  her  lo  trust  for 
assigns  during  her  fife  in  case  she  shall  sunrise  the  said  HVA,  ^^L^j, 
the  payment  of  the  said  annual  sum  or  yearly  rent  charge  of  ment  ot£e 
«^1000  hereinbefore  limited  to  her  as  afoiesttd,  as  the  same  ^^^  ^^^"IS^^ 
shall  from  time  to  Ume  become  due  and  payable ;  and  for  that 
end  and  purpose,  in  case  the  same  annual  sum  or  yearly  rent 
charge  or  any  part  thereof  shall  at  any  time  or  times  be  behind 
or  unpaid  by  the  space  of  60  days  after  any  of  the  said 
days  whereon  the  same  is  hereinbefore  made  payable  and 
ought  to  be  paid  as  aforesaid,  then  and  so  often  (although  no 
formal  or  leged  demand  shall  have  been  made  thereof)  it  shall 
and  may  be  lawful  to  and  for  the  said  J  By  A  By  H  6,  and  with  power  of 
/  C,  or  the  survivors  or  survivor  of  them,  or  the  executors,  ^^  ^^^  ^^ 
administrators,  or  assigns  of  such  survivor,  and  they  and  he  are  ooveringpay- 
and  is  hereby  respectively  authorised  from  time  to  time  to  enter  ^hcnfemwr 
into  and  upon  all  and  every  or  any  part  or  parts  of  the  said  fo  60  days^ 
messuages  or  tenements,  lands,  hereditaments,  and  premises  so 
hereby  granted,  limited,  and  appointf^l,  and  to  rec^veand  take 
the  rents,  issues,  and  profits  thereof,  and  by  and  out  of  the  same 
rents,  issues,  profits,  or  by  bringing  actions  against  the  tenants 
or  occupiers  of  the  same  premises  for  the  recovery  of  the  rents 
then  in  arrear,  or  by  making  entries  upon  all  or  any  part  of  the 
said  premises,  or  by  all  or  any  of  the  said  ways  or  means  or  by 
any  other  ways  and  means  to  levy,  raise,  and  pay  all  such  arrears 
of  the  said  annual  sum  or  yearly  rent  charge  of  ^1000  as  shall 
be  from  time  to  time  so  due  and  unpaid  to  her  the  said  ET  M 
or  her  assigns,  together  with  all  such  costs,  charges,  damages,  and  snd  to  reim* 
expenses  as  she  the  said  ET  My  her  executors,  administrators,  gelves  all  costs 
and  assigns,  or  the  said  J  By  A  B,  H  G,  and  J  C,  or  any  of  and  expenses, 
them,  their  or  any  of  th^  executors,  administrators,  or  asngns 
shall  or  may  sustain,  expend,  or  be  put  unto  by  reason  of  the 
nonpayment  thereof,  and  the  recovery  or  obtaining  payment  of 
the  same  annual  sum  or  yearly  rent  charge  or  any  part  thereof 

or  otherwise  in  the  execution  of  the  said  trusts ;  an  d  do  and  ^^  ^  pemut 

,    -  ,  •       1^  •        ^^  person  or 

shall  permit  and  suffer  the  person  or  persons  for  the  time  being  penonifor  the 

entided  to  the  reversion  or  freehold  of  the  premises  comprised  ^^^^^j^ 

in  the  sud  term  of  900  years,  expectant  on  the  determination  reversion  and 
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thereof,  to  receive  and  take  the  rents  ^d  profits  of  the  same 
premises,  over  and  above  what  shall  be  necessary  to  be  applied 
for  satisfying  the  trusts  hereby  declared  of  the  same  term: 
Provided  always,  and  it  is  hereby  declared  by  and  between 
the  said  parties  hereto,  that  from  and  after  the  death  of  the 
said  E  T  My  and  upon  full  payment  of  all  arrears  (if  any)  of 
the  said  yearly  rent  charge  of  ^1000  hereby  limited,  and  of 
all  costs  and  expenses  occanoned  by  the  nonpayment  thereof, 
the  said  term  of  SOO  years  of  and  in  the  sdd  messuages  or 
tenements,  lands,  hereditaments,  and  premises  comprised  therein 
shall  cease,  determine,  and  be  void,  any  thing  herdnbefore 
contained  to  the  contrary  thereof  in  any  wise  notwithstanding: 
Provided  always,  and  it  is  hereby  agreed  and  declared  be- 
tween and  by  the  parties  to  these  presents,  that  the  receipt  or 
receipts  in  writing  of  the  sud  J  B^AB^H  G^  and  /  (7,  or  the 
survivors  or  survivor  of  them,  or  the  heirs,  executors,  admini- 
strators, or  assigns  respectively  of  such  survivor,  for  any  sum  or 
sums  of  money  payable  to  them  or  him  under  or  by  virtue  of  these 
presents,  or  in  or  about  the  execution  of  any  of  the  trusts  or 
powers  her^before  contained,  shall  be  a  sufficient  and  effectual 
discharge,  or  sufficient  and  effectual  discharges  for  the  same, 
or  so  much  thereof  respectively  as  in  such  receipt  or  receipts 
shall  be  expressed  or  acknowledged  to  be  received ;  and  that 
the  person  or  persons  to  whom  the  same  shall  be  given,  bis, 
her,  or  their  heirs,  executors,  administrators,  or  assigns  shall 
not  afterwards  be  answerable  or  accountable  for  any  loss,  mis- 
application, or  nonapplication,  or  be  in  any  wise  obliged  or 
concerned  to  see  to  the  application  of  the  money  therein  men- 
tioned and  acknowledged  to  be  received :  Provided  always, 
and  it  is  hereby  agreed  and  declared  between  and  by  the  said 
parties  to  these  presents,  that  if  the  said  trustees  in  and  by 
these  presents  nominated  and  appointed,  or  any  ftiture  trustee 
or  trustees  to  be  appointed  in  the  stead  or  place  of  them  or  any 
of  them  as  hereinafter  is  mentioned,  shall  happ^i  to  die  or  be 
desirous  of  being  discharged  of  and  from,  or  refuse,  or  decline, 
or  become  incapable  to  act  in  the  trusts  hereby  in  them  re- 
spectively reposed  as  aforesaid,  before  the  said  trusts  shall  be 
fully  executed,  performed,  or  discharged,  then  and  in  such  case, 
and  when  and  so  ofWn  as  the  same  shall  happen,  it  shall  and  majr 
be  lawful  to  and  for  the  said-ff  F^,and  JE  Tif  his  intended 
wife,  or  the  survivor  of  them,  or  the  executors  or  admim- 
strators  of  such  survivor,  by  any  deed  or  deeds,  instrument  or 
instruments  in  writing  to  be  sealed  and  delivered  by  them,  him^ 
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or  her,  in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  from  time  to  time  to  nominate,  substitute,  or  appoint 
any  other  person  or  persons  to  be  a  trustee  or  trustees  in  the 
stead  or  place  of  the  trustee  or  trustees  so  dying,  or  desiring  to 
be  discharged^  or  refusing,  declining,  or  becoming  incapable  to 
act  as  aforesaid ;  and  that  when  and  so  often  as  any  new  trustee 
or  trustees  shall  be  nominated  and  appointed  as  aforesaid,  all 
the  trust  estates  and  premises  which  shall  then  \ye  vested  in 
the  trustee  or  trustees  so  dying,  desiring  to  be  discharged,  or 
refusing,  declining,  or  becoming  incapable  to  act  as  aforesaid, 
either  solely  or  jointly  with  the  other  trustee  or  trustees,  shall 
be  thereupon  with  all  convenient  speed  conveyed,  limited,  ap* 
pointed,  and  assured  in  such  sort  and  manner  and  so  as  that 
the  same  shall  and  may  be  legally  and  effectually  vested  in  the 
surviving  or  continuing  trustee  or  trustees  of  the  same  trust 
estates  and  premises  respectively,  and  such  new  or  other  trustee 
or  trustees,  or  if  there  shall  be  no  continuing  trustee  or  trustees 
of  the   same  trust  estates  and  premises,  then  in  such  new 
trustees  only,  to  the  same  uses  and  upon  the  same  trusts  as  are 
faer^nbefoie  declared  of  and  concerning  the  same  trust  estates 
and  premises  respectively  (the  trustee  or  trustees  whereof  shidl 
so  die,  or  be  desirous  of  being  discharged,  or  refuse,  decline, 
or  become  incapable  to  act  as  a&resaid),  or  such  of  them  as 
riiall  or  may  be  then  subsisting  and  capable  of  taking  effect, 
and  that  every  such  new  trustee  or  trustees  shall  and  may  in 
all  things  act  and  assist  in  the  management,  carrying  on,  and 
execution  of  the  trusts  to  which  he  or  they  shall  be  so  ap* 
pointed,  in  conjunction  with  the  other  then  surviving  or  con- 
tinuing trustee  or  trustees  of  the  same  trust  estates  and  pre- 
mises respectively,  if  there  shall  be  any  such  continuing  trustee 
or  trustees;  if  not,  then  by  himself  or  themselves,  as  fully  and    ^ 
effectually,  and  with  all  the  same  power  and  powers,  authority 
and  authorities,  giving  and  signing  receipts  and  effectual  in- 
demnifications and  discharges,  and  all  powers  and  authorities 
whatsoever,  to  all  intents,  effects,  constructions,  and  purposes 
whatsoever,  as  if  he  or  they  had  been  originally  in  and  by 
these  presents  nominated  trustee  or  trustees  for  the  purposes 
for  which  such  new  trustee  or  trustees  respectively  shall  be  ap- 
pointed trustee  or  trustees,  and  as  the  trustee  or  trustees  in 
these  presents  named,  his  or  their  heirs,  executors,  or  ad- 
ministrators, in  or  to  whose  place  such  new  trustee  or  trustees 
shall  respectively  come  or  succeed,  are  or  i&  enabled  to  do,  or 
could  or  might  have  done  under  and  by  virtue  of  these  pra^ 

VOL.  IL  SB 
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sents  if  then  living  and  continuing  to  act  in  the  trusts  herelijr 
reposed  in  them  or  him,  any  thing  hereinbefore  contained  to 
the  contrary  thereof  in  any  wise  notwithstanding :  Provided 
ALWAYS,  and  it  is  hereby  declared  that  the  said  several  trustees 
hereby  nominated  and  appointed,  or  to  be  appointed  by  virtue 
of  the  proviso  last  hereinbefore  contained,  and  each  and  every 
of  them,  and  the  heirs,  executors,  administrators,  and  assigns 
of  them,  each  and  every  of  them,  shall  be  charged  and  dMijge- 
able  respectively  only  for  such  monies  as  they  shall  respectively 
actually  receive  by  virtue  of  the  trusts  hereby  in  them  reposed, 
notwithstanding  his  or  their  or  any  of  their  giving  or  ogning, 
of  joining  in  giving  or  signing  any  receipt  or  receipts  for  the  sake 
of  conformity,  and  any  one  or  more  of  them  shall  not  be  answer- 
able or  accountable  for  the  others  or  other  of  them,  or  tea  the 
acts,  receipts,  neglects,  or  defaults  of  the  others  or  other  of  them, 
but  each  and  every  of  them  only  for  his  and  their  own  acts, 
receipts,  neglects,  or  defaults  respectively ;  and  that  any  one  or 
more  of  them  shall  not  be  answerable  or  accountable  for  any 
banker,  broker,  or  other  person  with  whom  or  in  whose  hands 
any  part  of  the  said  trust  monies  shall  or  may  be  deposited  or 
lodged  for  safe  custody,  or  otherwise  in  the  execution  of  the 
trusts  hereinbefore  mentioned ;  and  that  they  or  any  of  them 
shall  not  be  answerable  or  accountable  for  misfortune^  loss,  or 
damage  which  may  happen  in  the  execution  of  the  afiiresaid 
trusts,  or  in  relation  thereto,  except  the  same  shall  happen  by 
or  through  their  own  wilful  default  respectively:  And  also 
that  it  shall  and  may  be  lawful  to  and  for  them  the  sod 
trustees  in  these  presents  named,  and  such  future  trustee  or 
trustees  to  be  appointed  as  aforesaid^  and  every  or  any  of 
them,  their  and  every  of  their  heirs,  executors,  administr|itorB, 
and  assigns,  by  and  out  of  the  monies  which  shall  come  to 
their  respective  hands  by  virtue  of  the  trusts  aforesaid,  to  retain 
to  and  reimburse  himself  and  themselves  respectively,  and  also 
to  allow  to  his  and  their  co-trustee  and  oo-trustees  all  costfl^ 
charges,  and  expenses  which  they  or  any  of  them  shall  or  may 
suffer,  sustain,  expend,  disburse,  be  at,  or  be  put  unto,  ioy  or 
about  the  execution  of  the  aforesaid  trusts  or  in  relation 
thereunto:  Phovided  always  nevertheless,  and  itisherd^y 
expressly  agreed  and  declared  between  and  by  the  said  parties 
to  these  presents,  that  the  premises  hereinbefore  granted  and 
demised  to  the  said  J  By  A  B,  H  G,  and  J  C,  their  executors, 
administrators  and  assigns,  for  the  said  term  of  99  years  de- 
terminable as  aforesaid,  and  the  said  annual  sum  or  yearly  rent 
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charge  of  ^1000,  and  the  powers  and  remedies  for  the  recovery 

thereof  hereinbefore  granted,  limited,  and  appointed  to  the  said 

ET  M  and  her  assigns,  and  the  premises  hereinbefore  granted, 

limited,  and  appointed  to  the  use  of  the  said  J  B,  A  B,  H  Gj 

and  J  C,  their  executors,  administrators,  and  assigns,  during 

the  said  term  of  200  years,  to  take  effect  after  the  decease  of 

the  said  H  V  A  as  aforesaid,  are  so  granted,  limited,  and 

appointed,  subject  and  without  prejudice  to  the  power  of 

leasing  limited  and  given  to  the  said  H  V  Am  and  by  the  said 

will  of  the  sud  H  W  A  b&  aforesaid,  and  to  every  such  lease 

and  leases  as  shall  be  granted  by  him  of  the  premises  or  any 

part  thereof  pursuant  to  such  power,  it  being  the  true  intent  ^ j-  ^A^'u* 

and  meaning  of  these  presents  and  of  the  parties  thereto,  that  power  of 

it  shall  and  may  be  lawful  for  the  said  H  V  A  to  exercise  such  lea^ng  given 
n  .  .  /.  11  11  11  tothehusband 

power  from  time  to  time  as  fully,  and  that  every  such  lease  or  and  to  leases 

leases  to  be  made  pursuant  to  the  same,  shall  be  as  vaUd  and  granted  by 
take  effect  in  like  manner  as  if  these  presents  had  not  been  made,  ^  g^j^  power. 
any  thing  hereinbefore  contained  to  the  contrary  notwithstand- 
ing: And  the  said  H  V  A,  for  himself,  his  heirs,  executors.  Covenants  by 
and  administrators,  doth  hereby  covenant,  agree,  and  declare  to  hehaSi  dww 
and  with  the  said  J  B,  A  By  H  G,  and  /  C,  their  executors,  no  act  toin- 
administrators,  or  assigns,  that  he  the  said  H  V  A  hath  not  ^"^^^''^ 
made,  done,  or  committed,  or  willingly  suffered  to  be  done  any 
act,  matter,  or  thing  whatsoever,  whereby  or  by  reason  wh^cof 
the  premises  hereinbefore  granted,  bargained,  sold,  and  de- 
mised^  or  intended  so  to  be,  or  any  part  thereof,  are,  is,  can, 
shall,  or  may  be  impeached,  charged,  or  incumbered  in  title, 
estate,  or  otherwise,  or  whereby  or  by  reason  whereof  the  power  nor  whereby 
or  authority  given  or  limited  to  him  by  the  said  will  of  his  said  ^^^^-^^^J 
late  father,  and  intended  to  be  exercised  by  these  presents,  now  leased  or  ex- 
b  rdeased,  extinguished,  suspended,  prejudiced,  or  affected :  ^"g*"»hed. 
Anb  also  that  for  and  notwithstanding  any  act,  ipatter,  or 
thing  done  or  suffered  by  him  the  said  HV  A^or  by  the  said  H 
W  Aor  any  of  his  ancestors,  the  said  E  T  M  and  her  assigns  And  that 
(in  case  the  said  intended  marriage  shall  take  effect  and  she  shall  ^jye^her  jXi 
survive  him),  shall,  and  may  have,  receive,  and  take  the  said  chargp^  and 
annual  sum  or  yearly  rent  charge  of  <£*1000,  tax  free,  and  have  «'^*^''c^^®  ^^® 
and  exerase  such  powers  and  remedies  for  the  recovery  thereof  remedies  for 

when  in  arrear  as  aforesaid,  out  of  and  upon  all  and  every  or  ^l^covery 

/»!  .       ,       ,,  ,        .1,       1       ,1   thereof  upon 

any  of  the  premises  hereby  charged  or  intended  to  be  charged  the  premises 

with  the  same  as  aforesaid,  according  to  the  true  intent  and  charged. 

meaning  of  these  presents,  and  all  and  every  the  premises  here* 

inbefore  granted  and  demised,  limited  and  appointed  unto  and  ^^^  ^^^  ^^^^ 

rk  enjoyment. 

B  B  2  ^  ' 
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to  the  use  of  the  said  J  B^AB^H  G^  and  JC,  tbar  executon» 
administrators,  and  assigns  for.  the  said  several  terms  of  99 
years  and  200  years  respectively,  shall  from  time  to  time  re- 
main and  be  upon  the  trusts,  and  for  the  intents  and  purposes, 
and  subject  to  the  powers,  provisoes,  agreements,  and  declarations 
hereinbefore  expressed  or  declared  of  or  concerning  the  same 
respectively,  and  be  held  and  enjoyed  according  to  the  true 
intent  and  meaning  of  these  presents,  without  any  hinderanoe, 
interruption,  or  disturbance  whatsoever  from  or  by  the  said 
H  V  A^oT  any  person  or  persons  whomsoever  lawfully  claiming 
or  to  claim  by,  from,  or  under  him,  or  by,  from,  or  under  the 
said  testator  H  W  A,or  any  of  his  ancestors,  (save  and  except 
And  for  the  subsisting  leases  of  the  premises):  And  further,  that  he 

Airther  u-        thg  g^jd  H  V  A/m  case  the  said  intended  marriaxre  shall  take 

effect,  shall  and  will,  at  the  i*equest  of  the  sidd  J  B,  A  B,  H  G^ 
and  J  Cy  their  executors,  administrators,  or  assigns,  make,  do, 
and  execute,  or  cause  to  be  made,  done,  and  executed,  all  such 
other  acts,  deeds,  or  assurances  for  the  better  and  more 
effectually  granting,  limiting,  settling  and  appointing  unto  and 
to  the  use  of  the  said  E  T  Jf,  or  her  assigns,  such  annual  sum 
or  yearly  rent  charge  of  <f  1000,  with  such  powers  and  re- 
medies for  the  recovery  thereof  when  in  arrear  as  aforesaid,  to 
be  issuing  out  of  and  charged  upon  all  and  every  the  premises 
hereinbefore  mentioned,  and  for  the  better  and  more  effectually 
granting,  limiting,  or  assuring  all  and  every  or  any  of  the  pre- 
mises hereinbefore  granted  and  demised,  limited  and  appointed, 
or  intended  so  to  be  unto  and  to  the  use  of  the  said  J  B^A 
. '  B^H  Gy  and  J  C,  their  executors,  administrators,  or  assigns, 
for  the  said  several  terms  of  99  years  and  200  years  respectivdy, 
or  either  of  them,  according  to  the  true  intent  and  meaning  of 
these  presents  as  by  the  said  J  £,  A  B^H  G^  and  J  d  ot 
the  survivors  or  survivor  of  them,  or  the  executors,  admini- 
strators, or  assigns  of  such  survivor,  or  any  of  them,  shall  be 
reasonably  devised  or  advised  and  required.    In  witness,  &c. 
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No.  X. 

A  Conveyance  to  uses  to  bar  Dower^  with  a  Release  from  a 
Dowress  of  her  Dower j  to  which  she  was  entitled  as  Hie 
Widow  of  her  former  Husband,  with  a  Covenant  on  the 
part  of  her  second  Husband,  tliat  she  will  join  him  in  fety- 
ing  a  Fine  {a). 

This  indbnturb  made  the  day  of  ,  in  the 

year,  &c.  between  J  Rot  (surviving  trustee  named  in  Parties. 

the  indenture  of  release  or  deed  of  settlement  hereinafter  re- 
cited) of  the  first  part ;  R  B  of  ,  and  H  A  his  wife  (the 
daughter  and  devisee  named  in  the  last  will  and  testament  of 
J  Sj  late  of          ,  deceased)  of  the  second  part ;  7^  22  of  » 
and  A  bis  wife  (which  said  A  R  before  her  marriage  with  the 
said  T  R  was  the  widow  and  relict  of  ,the  said  J  S)  of  the 
third  part :  W  P  of         of  the  fourth  part,  and  A  B  of 
of  the  fifth  part :  Where  a  s  the  said  J  S  deceased,  being  seised  ReciteB  the 
or  entitled  for  an  estate  of  inheritance  in  fee-simple  in  pos-  ^"Aof  J^^. 
session   of  or  to  the  messuage  or  tenement  and  other  here- 
ditaments hereinafter  particularly  mentioned  and  intended  to 
be  hereby  released^  with  their  appurtenances,  duly  made,  signed 
and  published  his  last  will  and  testament  in  writing,  bearing 
date  the           day  of           ,  and  thereby  (among  other  things) 
gave  and  devised  unto  his  daughter  the  said  H  A  B  (then 
H  A  Si  spinster),  the  said  messuage  or  tenement  and  other 
hereditaments  hereinafter  particularly  mentioned  and  intended 
to  be  hereby  released,  with  their  appurtenances,  to  hold  the 
same  from  and  immediately  after  his  decease,   to  his  said 
daughter  H  A   B,   her   heirs  and   assigns  for  ever;    and  The  death  of 
V7HBREAS  the  Said  J  S  departed  this  life  on  or  about,  &c.  &c.  ^  ^' 
without  having  revoked  or  altered  his  said  will,  leaving  the  said 
A  Ry  then  A  S,  his  widow  and  relict ;  and  whereas  by  in-  fh^  marriage 
dentures  of  lease  and  release,  bearing  date  respectively  the  settlement  of 
days  of                    ,  the  release  being  made  or  expressed  to  be         *°        ®' 
made  between  the  said  R  B  and  H  A,  his  wife,  of  the  first 


(«)  Vide  VoL  I.  p.  &^. ' 
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part;  O  M of  ,  and  R  Wof  the  second  part; 

and  M  By  (since  deceased),  and  the  said  J  R  o£  the  third 
part  (being  the  settlement  made  in  pursuance  of  certain 
articles  of  agreement  bearing  date  the  day  of  then  last, 
and  made  and  executed  previously  to  and  in  contemplation  of 
the  marriage  then  intended,  and  which  yras  soon  afterwards 
solemnized  between  the  s^d  R  B  and  H  A^  his  wife) ;  and  by 
a  fine  levied  in  pursuance  of  the  said  indenture  of  release  in  his 
Majesty's  court  of  Common  Pleas  at  Westminster^  in  or  as,  of 
term,  the  said  messuage  or  tenement  aiid  other  heredita- 
ments hereinafter  particularly  mentioned  and  intended  to  be 
hereby  released,  with  their  appurtenances,  were  conveyed  and 
assured  (together  with  other  hereditaments)  unto  and  to  the 
use  of  the  said  M  B  and  J  Ry  their  heirs  and  assigns  for  ever, 
SUBJECT  TO  THE  DOWER  OR  THIRDS  of  the  Said  A  Rj  of  and 
in  the  said  hereditaments  and  premises  to  which  she  was  entitled 
as  the  widow  of  the  said  /  5,  and  upon  the  several  trusts,  and 
to  and  for  the  several  ends,  intents  and  purposes  therein  ^- 
pressed  and  declared,  and  in  part  hereinafter  mentioned  (that 
^d  the  trnsts  jg  to  say),  upon  trust,  that  they  the  sud  M  B  and  J  R,  and 
ment.  ^^^  survivor  of  them,  and  the  heirs,  executors,  administrators 

or  assigns  of  such  survivor,  should,  when  thereunto  required  in 
writing  by  the  said  R  S  and  H  Ay  his  wife,  or  the  survivor  of 
them  ;  and  after  the  decease  of  the  survivor,  then  when  and  as 
soon  as  it  should  appear  to  the  said  M  B  and  J  R  or  the  sur- 
vivor of  them,  his  heirs,  executors,  administrators  or  assigns,  to 
be  convenient  or  proper,  make  sale  and  dispose  of  all  and  every 
or  any  part  or  parts  of  the  aforesaid  freehold  hereditaments, 
with  the  appurtenances,  either  together  or  in  parcels,  and 
either  by  public  sale,  private  contract  or  otherwise,  as  to 
them  the  said  trustee  or  trustees  for  the  time  being  should 
seem  proper ;  and  it  was  agreed  and  declared,  that  the  receipt 
or  receipts  of  the  said  M  B  and  J  R,  or  the  survivor  of  them, 
or  of  the  heirs,  executors  or  administrators  of  such  survivor, 
for  any  sum  or  sums  of  money  to  arise  from  any  such  sale  or 
sales  as  aforesaid,  or  which  should  be  pud  to  them,  him  or  any 
of  them,  under  or  by  virtue,  or  for  the  purposes  of  the  said 
indentures  now  in  recital,  should  from  time  to  time  be  a  good 
and  sufficient  discharge,  or  good  and  sufficient  discharges  to 
the  purchaser  or  purchasers  of  the  said  premises  or  any  part 
thereof,  or  to  such  person  or  persons  as  should  so  pay  the 
same,  or  to  his,  her  or  their  respective  heirs,  executors,  ad- 
ministrators or  assigns ;  and  that  the  purchaser  or  purchasers, 
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or  other  person  or  persons  paying  such  sum  or  sums  of  money, 

and  taking  such  receipt  or  receipts  for  the  same  as  aforesaid^ 

and  his,  her,  or  their  respective  heirs,  executors,  administrators 

or  assigns,  should  not  afterwards  be  answerable  or  accountable 

for  the  loss,  misapplication  or  nonapplication  thereof,  or  of  any 

part  thereof,  or  be  in  anywise  concerned,  or  obliged  to  see 

to  the  application  of  the  money  in  such  receipt  or  receipts 

mentioned  and  acknowledged  to  be  received  or  any  part  thereof, 

or  to  inquire  into  the  reason,  necessity,  propriety  or  expediency 

of  making  any  such  sale  or  sales  as  aforesidd ;  and  whereas   The  death  of 

the  said  M  B  departed  this  life  in  or  about,  &c.  &c.,  anp  Th^^S^t 

WHEREAS  the  sfud  J  J2,  as  the  surviving  trustee  under  the  said  for  the  pur- 

in  part  recited  indenture  of  settlement,  and  in  execution  of  the  <^"*«®* 

trusts  of  the  same  indenture,  hath,  at  the  request  of  the  said  R  B 

and  H  A^  his  wife,  signi^ed  by  this  present  writing,  under  their 

hands  and  seals,  contracted  and  agreed  with  and  to  the  said  WP 

for  the  absolute  sale  to  him  of  the  said  messuage  or  tenement, 

and  other  hereditaments  hereinafter  particularly  mentioned  and 

intended  to  be  hereby  released,  with  the  appurtenances  and  the 

inheritance  thereof  in  possession,  free  from  all  incumbrances 

(except  the  land-tax),  at  or  for  the  price  or  sum  of  <£        ;  And  and  the  agree- 

WHEREAS  for  enabling  the  said  J  Rio  perform  the  said  contract,  ^^^J^  ^  ^, 

the  said  T  R  and  A  his  wife,  at  the  request  of  the  said  R  B  lease  pur- 

and  H  A  his  wife,  have  ainreed  to  release  the  said  purchased  c^asedpre- 

'  .  ^  .       '^  .      misesfromber 

premises  from  the  right  of  dower  or  thirds  therein  of  the  said  dower. 

A  J2;  Now  THIS  indentitre  witnesskth,  that  in  pursuance 
of  the  aforesaid  agreement,  and  in  consideration  of  the  sum  of  The  consider- 
£  of  lawful  money  of  Greai  Britain^  at  or  before  the  sealing  ^^^^' 
and  delivery  of  these  presents  to  the  said  J  R\n  hand,  well  and 
truly  paid  by  tbe  said  W  P,  at  the  request  and  by  the  desire  of 
the  said  R  B  and  ^  A  his  wife,  and  with  the  privity  and  ap- 
probation of  the  said  T  R  and  A  his  wife  (testified  by  their 
severally  being  parties  to,  and  sealing  and  delivering  these  pre- 
sents), the  receipt  and  payment  of  which  said  sum  of  £ 
they  the  said  J  R  and  the  s«d  R  B  and  H  A  his  wife,  do 
hereby  respectively  admit  and  acknowledge,  and  of  and  from  the 
same,  and  every  part  thereof,  do  and  each  and  every  of  them  doth 
acquit,  release  and  discharge  the  said  W  P^  his  heirs,  executors, 
administrators  and  assigns  by  these  presents,  and  also  in  con- 
sideration of  the  sum  of  10^.  a  piece  of  like  lawful  money  to 
the  said  R  B  and  H  A  and  his  wife,  and  T  R  and  A  his  wife,  in 
hand,  well  and  truly  paid  by  the  said  W  PoX  or  before  the  seal- 
ing and  delivery  of  these  presents  (the  receipt  whereof  is  hereby 
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Hie  turtiving  acknowledged),  he  the  said  /  JE^  at  the  request  and  by  the  di^ 
^^1^  rection  of  the  said  R  B  and  HA  bis  wife  (testified  as  aforesaid)^ 

HATH  bargained,  sold  and  released,  and  by  these  presents  Dortf 
sndiZJ9and  bargain,  sell  and  rdease;  Am>  the  said  R  B  and  ^^  hb 
wfc  fi7A°^»  wife,  HAVE,  and  each  of  them  hath  granted,  bargained,  sold, 
confirm,  and  aliened,  released  and  confirmed,  and  by  these  presents  do  and 
^dh^^"^^  each  of  them  doth  grant,  bargain,  sell,  aliens  release  and  con- 
band  release     ^^^^$  -^.ND  the  said  T  R  and  A  his  wife,  at  the  request  and  by 

the  direction  of  the  said  R  B  and'  H  A  his  wife  (testified  as 

aforesaid),  have  and  each  of  them  hath  remised,  released 

and  for  ever  quitted  claim,  and  by  these  presents  no  and  each 

of  them  doth  remise,  release  and  for  ever  quit  claim  unto  the 

unto  the  pur-    said  W  P  (in  his  actual  possesion,  now  being  by  virtue  of  a 

"'"^'  bargain  and  sale  to  him  thereof  made  by  the  said  J  Rj  R  B 

(reference  to     and  H  A  his  wife,  for  5«.  a  piece  consideration,  by  indenture 

lease  for  a        bearing  date  the  day  next  before  the  day  of  the  date  of  these 

presents  for  the  term  of  one  whole  year,  commencing  from  the 
day  next  before  the  day  of  the  date  of  the  indenture  of  bai^n 
and  sale,  and  by  force  of  the  statute  made  for  transferring  uses 
The  parcels      ^'^^^  possession),  and  to  his  iieirs,  all,  8cc.  (parcels),  together 
and  general      with  all  and  singular  houses,  outhouses,  edifices,  buildings,  bams, 
'  stables,  coachhouses,  cottages,  yards,  gardens,  orchards,  back* 

sides,  lofts,  lands,  meadows,  pastures,  commons,  common  of 
pasture,  common  of  turbary,  mines,  minerals,  furzes,  quarries, 
trees,  woods,  underwoods,  coppices,  and  the  ground  and  soil 
thereof,  mounds,  fences,  hedges,  ditches,  ways,  waters,  water- 
courses, liberties^  privileges,  easements,  profits,  commodities, 
emoluments,  hereditaments  and  appurtenances  whatsoever  to 
the  said  messuage  or  tenement,  hereditaments  and  premises  be- 
longing, or  in  anywise  appertaining,  or  with  the  same  or  any 
of  them  respectively,  now  or  at  any  time  Jieretofore  demised, 
leased,  held,  used,  occupied,  or  enjoyed,  or  accepted,  reputed, 
deemed,  taken  or  known  as  part,  parcel  or  member  of  them,  or 
any  of  them,  or  appurtenant  thereunto,  with  their  and  every 
and  all  deeds  ^^  ^^^^^  appurtenances ;  and  all  deeds,  evidences  and  writings 
^^  relating  to  or  concerning  the  said  messuage  or  tenement,  here- 

ditaments and  premises,  or  any  of  them  solely  or  together, 
with  other  hereditaments  of  less  value,  now  in  the  custody  or 
power  of  the  said  J  R,  R  B  and  H  A  his  wife,  or  any  or  either 
of  them,  or  which  he,  she  or  they  can  obtain  or  procure  without 
suit  at  law  or  in  equity,  together  with  true  and  attested  copes 
of  all  deeds,  evidences  and  writings  relating  to  or  concerning 
the  said  messuage  or  tenement,  hereditaments  and  premises, 
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or  any  of  them  jointly^  with  other  hereditaments  of  equal  or 
greater  value,  the  first  set  of  copies  to  be  delivered  at  the  costs 
and  charges  of  the  said  J  R^  R  B  md  H  A  his  wife,  some  or 
one  of  them,  but  all  future  copies  to  be  made,  written  and 
taken  at  the  request,  costs  and  charges  of  the  sirid  WP,  his  heirs, 
appointees  er  assigns,  and  the  reversion  and  reversions,  re-  and  the reyer- 
mainder  and  remainders  yearly  and  other  rents,  issues  and  profits  »o°>  ^^ 
of  all  and  singular  the  said  messuage  or  tenement,  heredit- 
aments and  premises  hereby  released  or  expressed  and  intended 
so  to  be  ;  And  all  the  estate,  right,  title,  interest,  inheritance,  and  all  the 
reveruon,  use,  trust,  possession,  property,  claim  and  demand  esute.  See. 
whatsoever,  both  at  law  and  in  equity,  of  them  the  said  J  R, 
R  B  and  H  A  his  wife,  or  any  or  either  of  them,  of,  in  and  to 
the  same  premises  or  any  of  them,  and  every  part  and  parcel 
thereof,  to  save  and  to  hold*  the  said  messuage  or  tene-  Habendum 
ment,  lands,  hereditaments,  and  all  and  singular  other  the 
premises  hereby  released  or  expressed  and  intended  so  to  be, 
with  their  appurtenances  (freed  and  discharged  of  and  from  all  (discharged 
right  of  dower  or  thirds  to  which  the  said  ^  iZ  is  anywise  en-  ^^  ^ower) 
titled  therein  or  in  any  part  thereof)  unto  the  said  W  P^  his  heirs 
*nd  assigns,  to  the  uses  upon  and  for  the  trusts,  intents  and 
purposes,  and  with,  under  and  subject  to  the  powers,  provisoes,  to  the  pur- 
agreements  and  declarations  hereinafter  mentioned,  expressed  ^^^^^ 
and  contained  of  and  concerning  the  same ;  And  in  pursuance  mentioned, 
and  further  performance  of  the  said  agreement,  and  for  the 
conriderations  aforesaid,  and  for  the  more  eflfectually  conveying 
and  assuring  the  said  messuage  or  tenement  and  hereditaments 
hereinbefore  released  or  expressed   and   intended  so  to  be, 
with  their  appurtenances  (freed  and  discharged  from  the  dower 
or  thirds  of  the  said  A  R\  to  the  uses,  upon  and  for  the  trusts, 
intents  and  purposes,  and  with,  under  and  subject  to  the  powers, 
provisoes,  agreements  and  declarations  hereinafter  expressed, 
declared  and  contained  of  or  concerning  the  same,  he  the  said  ^^^^"j^ 
T  R  doth  hereby  for  himself,  his  heirs,  executors  and  ad-  of  dowreas, 
ministrators,  covenant,  promise  and  agree  with  and  to  the  said  that  she  shall 
W  P  and  his  heirs,  that  they  the  said  TRmdA  his  wife,  shaU  jeij^r*  fine, 
and  will  at  the  costs  and  charges  of  the  said  JR^RB  and  HA 
his  wife,  his  heirs,  executors,  administrators  or  assigns,  or  some 
or  one  of  them,  as  of  Hilary  Term  last,  or  before  the  end  of 
Easier  Term  next  ensuing,  acknowledge  and  levy  before  his 
Majesty's  justices  of  the  court  of  Common  Pleas  at  Westminster, 
unto  the  said  JV  P  and  his  heirs,  a  fine  sur  conuzance  de  droit 
come  ceo,  &c.  whereupon  proclamations  shall  be  had  and  made 
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Declaratioa 
that  the 
grants  releases 
and  confirma- 
tion, and  the 
said  fine  and 
all  other  fines 
by  the  same 
parties, 
shall  enure 
to  such  uses 
as  the  pur- 
chaser shall 
by  deed,  &c. 
appoint. 


and  for  default 
of  appoint- 
ment, 

to  the  vse  of 
the  purchaser 
for  life,  with- 
out impeach- 
ment of  waste; 
remainder  to 
the  use  of  a 
trustee  and  his 
heirs  during 
the  life  of  the 
purchaser  in 
trust  for  him 
for  Ufe, 
with  remain- 
der 

to  the  vse  of 
the  purchaser 
in  fee. 

Covenant  by 
the  husband  of 
the  dowrcss, 
that  they  iiad 
clone  no  act 
to  prevent 
them  from  re- 
leasing the 
premises  as 
aforesaid. 


according  to  the  statute  in  that  case  made  and  provided,  and 
the  usual  course,  order  and  manner  of  fines  for  assurances  of 
lands  in  like  cases  used  and  accustomed,  of  all  the  sud  here- 
ditaments and  premises  hereinbefore  released  or  expressed  and 
intended  so  to  be,  with  their  appurtenances,  by  such  names, 
quantities,  qualities  and  descriptions  as  shall  be  sufficient  to 
ascertain  and  comprize  the  same ;  and  it  is  hereby  agreed  aod 
declared  between  and  by  the  parties  to  these  presents,  that  the 
grant,  releases  and  confirmation  hereinbefore  contained  and 
hereby  made  as  aforesud,  and  the  said  fine  so  as  aforessud,  or 
in.  any  other  manner,  or  at  any  other  time  to  be  acknowledged 
and  levied  by  the  said  T  R  and  A  his  wife,  shall  operate,  aod 
enure,  and  be  adjudged,  deemed,  construed  and  taken  to 
operate  and  enure  to  such  usbs,  upon  such  trusts,  and  to  and 
for  such  intents  and  purposes,  and  with,  under  and  subject  to 
such  powers,  provisoes,  agreements  and  declarations  as  the  said 
W  P  shall  by  any  deed  or  deeds,  writing  or  writings,  with  or 
without  power  of  revocation  and  new  appointment,  to  be  by 
him  sealed  and  delivered  in  the  presence  of  and  attested  by  two 
or  more  credible  witnesses,  from  time  to  time  direct,  limit  or 
appoint,  and  for  default  of  and  until  such  direction,  limitation 
or  appointment,  and  so  far  as  no  such  direction,  limitation  or 
appointment  shall  extend,  to  the  us  is  of  the  said  W  PdjA 
his  assigns  during  his  life  without  impeachment  of  waste ;  and 
after  the  determination  of  that  estate  by  forfeiture  or  otherwise 
in  his  lifetime,  to  the  use  of  the  said  A  B  and  his  heiirs  during 
the  life  of  the  siud  fF  P,  in  trust  for  him  the  said  W  P  and 
his  assigns  during  his  life,  and  to  prevent  any  wife  of  the  said 
fFPfrom  being  entitled  to  her  dower  out  of  or  in  the  premises 
.or  any  part  thereof;  and  after  the  detenninadon  of  the  estate 
so  limited,  in  use  to  the  said  A  B  and  his  heirs  during  the  life 
of  the  said  W  P  bls  aforesaid,  to  the  usb  of  the  said  W  P^  hb 
heirs  and  assigns  for  ever  (a) ;  And  the  said  T  R  doth  for 
himself,  his  heirs,  executors  and  administrators,  covenant  and 
declare  with  and  to  the  said  W  P,  his  heirs,  appointees  and 
asfflgns  by  these  presents,  that  they  the  said  T  R  and  A  his 
wife,  have  not,  nor  hath  either  of  them  at  any  time  hereto- 
fore made,  done,  committed  or  executed,  or  knowingly  or 
willingly  permitted,  or  suffered,  or  been  party  or  .privy  to  any 
act,  matter  or  thing  whatsoever,  whereby  or  by  reason  or  means 


(ft)  Sec  Vol.  I.  p.  529. 


Appendix.  379 

thereof  they  are  in  anywise  prevented  from  releasing  the  sud 
messuage  or  tenement,  hereditaments  and  premises  hereinbefore 
released  or  expressed  and  intended  so  to  be  in  manner  afore- 
saidy  according  to  the  true  intent  and  meaning  of  these  pre- 
sents; And  the  said  J R  doth  for  himself,  his  heirs,  executors  Covenant  by 
and  administrators,  covenant  and  declare,  with  and  to  the  said  u"u^'/^e^ 
W  P,  his  heirs,  appointees  and  assigns  by  these  presents,  that  no  act  to  in- 
he  the  said  J  R  hath  not  at  any  time  heretofore  made,  done,  cuniber. 
committed  or  executed,  or  knowingly  or  wiUingly  permitted  or 
suffered,  or  been  party  or  privy  to,  any  act,  deed,  matter  or 
thing  whatsoever  whereby  or  by  reason  or  means  whereof  the 
said  messuage  or  tenement,  hereditaments  and  premises  hereby 
released  or  expressed  and  intended  so  to  be,  or  any  of  them, 
or  any  part  thereof,  are,  is,  can,  shall  or  may  be  impeached, 
charged,  affected  or  incumbered  in  title,  estate,  or  otherwise 
howsoever ;  And  the  S£ud  R  B  for  himself,  his  bars,  executors  Covenants  for 
and  administrators  doth  covenant,  promise  and  agree  with  and  ^^^^  ^^ 
to  the  sdd  fTP,  his  heirs,  appointees  and  assigns  by  these 
presents  in  manner  following  (that  is  to  say),  that  for  and  not-  that  he  and 
withstanding  any  act,  deed,  matter  or  thing  by  him  the  said  ^Pf^  *^® 
•jR  B  and  H  AYAb  wife,  or  the  said  J  S  the  testator,  made,  some  or  one  of 
done,  committed  or  executed,  or  knowingly  or  willingly  suf-  them, 
fered  to  the  contrary,  they  the  said  R  B  and  H  A  his  wife, 
and  J  R^  some  or  one  of  them,  now  have  or  hath  in  themselves, 
herself  or  himself,  good  right,  full  power,  and  lawful  and  ab*  had  good  right 
solute  authority  to  grant,  bargain,  sell,  release  and  convey  the  ^  ^^^^1» 
said  messuage  or  tenements,  and  other  hereditaments  herein- 
before released  or  expressed  and  intended  so  to  be,  with  the 
appurtenances  thereunto  belonging,  unto  the  said  YF'Pand  his 
heirs,  to  the  uses  and  in  manner  aforesaid,  according  to  the 
true  intent  and  meaning  of  these  presents ;  And  that  the  said 
messuage  or  tenement,  and  other  hereditaments  hereinbefore 
released  or  expressed  and  intended  so  to  be,  with  their  ap- 
purtenances, shall  and  may  from  time  to  time,  and  at  all  times 
hereafter,  go  and  remain  to  the  uses  hereinbefore  limited,  for  quiet  cn- 
expresscd  and  declared,  and  be  peaceably  and  quietly  entered  J^y™^   ' 
into  and  upon,  and  be  held,  occupied,  possessed  and  enjoyed, 
and  the  rents,  issues  and  profits  thereof,  and  of  every  part 
thereof,  had,  received  and  taken  accordingly  without  the  lawful 
let,  suit,  trouble,  interruption,  claim  or  demand  whatsoever  of 
or  by  him  the  said  R  B  and  H  A  his  wife,  or  either  of  them, 
their  or  either  of  their  heirs,  or  of  or  by  any  other  person  or 
persons  lawfully  or  equitably  claiming,  or  to  claim  by,  from  or 
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free  from  in-    under,  or  in  trust  for  tbem  or  any  of  them ;  or  by,  from,  or 
cumbranoes,     ^^  j^^  ^^  ^^y  J  ,9  the  testator ;  and  that  free  and  dear,  freely 

and  clearly,  and  absolutely  acquitted,  exonerated,  released, 
and  for  ever  discharged  or  otherwise  by  the  said  R  Bf}m 
heirsy  executors  or  a^lministrators,  well  and  sufficiently  saved, 
defended,  kept  harmless  and  indemnified  of,  from  and  against 
aU,  and  all  manner  of  former  and  other  gifls,  grants,  bargains, 
sales,  jointures,  dower,  right  and  title  of  dower,  uses,  trusts, 
entails,  wills,  statutes  merchant  or  of  the  staple,  recognizances, 
judgments,  executions,  rents,  arrears  of  rent,  annuities,  l^ades, 
sum  and  sums  of  money,  yearly  payments,  forfeitures,  re-entries, 
cause  and  causes  of  forfeiture  and  re-entry,  debts  of  record,  debts 
due  to  the  King's  Majesty,  and  of,  fix>m  and  agunst  all  other 
estates,  troubles,  charges,  debts  and  incumbrances  whatsoever, 
either  already  had,  made,  executed,  occasioned  or  suflered,  or 
hereafter  to  be  had,  made,  executed  or  occasioned,  or  suffered 
by  the  sud  R  B  and  H  A  his  wife,  or  either  of  them,  their  or 
either  of  their  heirs,  or.  of  or  by  any  person  or  persons  lawfully 
or  equitably  claiming  or  to  clum  by,  from,  under,  or  in  trust 
for  them  or  any  of  them,  or  the  said  J  S  the  testator,  or 
and(orfurther  any  person  or  persons  lawfully  or  equitably  claiming  or  to 
*'*"'"^^'        claim  under  him ;  Akd  further,  that  they  the  said  R  B  and 

H  A  his  wife,  and  their  heirs,  and  all  and  every  other  person 
and  persons  whomsoever  having  or  claiming,  or  who  shall  or 
may  have  or  clum  any  estate,  right,  title,  interest,  inheritance, 
use,  trust,  property,  daim  or  demand  whatsoever  either  at  law 
or  in  equity,  of,  in,  to  or  out  of  the  said  messuage  or  tenement, 
and  other  hereditaments  hereinbefore  released  or  expressed 
and  intended  so  to  be,  or  any  of  tliem  or  any  part  thereof,  by, 
from,  under,  or  in  trust  for  them  the  said  R  B  and  ^T  ^  his 
wife,  or  either  of  them,  their  or  either  of  their  heirs,  or  by, 
from,  or  under  the  said  J  S  the  testator,  shall  and  will,  from 
time  to  time,  and  at  all  times  hereafter,  upon  every  reasonable 
request  to  be  made  for  that  purpose,  by  and  at  the  proper  costs 
and  charges  in  the  law  of  the  said  W  P,  his  heirs,  appointees 
or  assigns,  make^  do,  acknowledge,  levy,  suffer  and  execute,  or 
cause  and  procure  to  be  made,  done,  acknowledged,  levied, 
suffered  and  executed  all  and  every  such  further  and  other 
lawful  and  reasonable  acts,  deeds,  things,  devices,  conveyances 
and  assurances  in  the  law  whatsoever,  for  the  further,  better, 
more  perfectly  and  absolutely  granting,  conveying  and  assur« 
ing  of  the   said   messuage  or  tenement,  and  other  hcredita^ 
ments  lifreinbefore  released  or  expressed,  and  intended  so  to 
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be,  and  every  part  thereof,  ^th  their  appurtenances,  to  the 
USES  hereinbefore  limited,  expressed  or  declared,  as  by  the  said 
W  jP,  his  heirs,  appointees  or  assigns,  or  his  or  their  counsel 
in  the  law,  shall  be  reasonably  devised  or  advised  and  required. 
In  wiTi^Ess,  &c. 
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No.  XI. 

AssignmefU  of  an  outstanding  Term  in  trust  Jor  a  purchaser 

to  attend  the  Inheritance  (a). 

Parties.  This  indenture  made,  &c.  Between  A  B  o£  (ad- 

ministrator of  the  goods  and  chattels,  rights  and  credits,  of 
A  Oj  late  of  deceased)  of  the  first  part,  C  D  of 

and  S  his  wife,  (who  before  her  marriage  with  the  said  C  D 
was  the  widow  and  relict  of  R  B,  late  of  deceased)  of 

the  second  part,  E  F  of  of  the  third  part,  and  G  B 

Recites  of  of  the  fourth  part:  Whereas (6)  by  indentures  of 

croktinff  the      ^^^^^  ^^^  release  bearing  date  respectively  on  or  about  the 
term.  and  days  of  the  release  being  made,  or  expressed  to 

be  made  between  E  H  of  the  first  part,  B  G  of  the  second 
part,  and  S  W  of  the  third  part ;  and  by  a  common  recovery 
suffered  in  pursuance  of  the  same  indenture  of  release  in  his 
Majesty^s  Court  of  Common  Pleas  at  Westminsiery  in  Mi- 
chaelmas Term,  in  the  year  :  All  that  messuage,  &c. 
(the  parcels)  with  their  appurtenances,  were  for  the  con- 
siderations in  the  said  indenture  of  release  mentioned,  limited, 
and  assured,  to  the  use  of  the  said  S  W,  his  executors,  ad- 
ministrators, and  assigns^  from  the  day  before  the  day  of  the 
date  of  the  said  indenture  of  release  for  the  term  of  1000  years 
without  impeachment  of  waste,  with  reminder  to  the  use  of 
the  said  E  H^  his  heirs  and  assigns  for  ever,  and  in  the  said 
indenture  of  release  was  contained  a  proviso  or  condition  for 
making  void  the  said  term  of  1000  years  on  payment  by  the 
said  E  Hy  his  heirs,  executors,  administrators,  or  assigns,  unto 
the  said  S  W,  his  executors,  administrators,  or  assigns,  of  the 
sum  of  <£60,  with  interest  for  the  same,  after  the  rate,  on  or  at 
the  days  or-  times,  and  in  the  manner  therein  mentioned  and 
Thedecdeon-  appointed  for  payment  thereof  respectively :  And  whereas 
to^r'Jf '^^^  by  indentures  of  lease  and  release  bearing  date  respectively  on 

for  whom  the 

term  is  ansign- 

ed  by  the  foU 

lowing  deed.         (a)  Vide  Vol.  I.  p.  332. 

(J})  As  to  the  propriety  of  the  recitals  contained  in  this  precedent,  8e« 
Svgd.  on  Vend,  and  Purch.  356. 
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or  about  the        and        days  of  the  release  being  made, 

or  expressed  to  be  made  between  the  sidd  E  H^  and  Elizabeth 
his  wife,  of  the  first  part,  and  J  O  of  the  other  part,  and  by  a 
fine  eur  conuzance  de  droit  come  ceoy  &cJ  acknowledged  and 
levied  by  the  said  E  H,  and  Elizabeth  his  wife,  before  the 
justices  of  the  said  Court  of  Common  Pleas  at  Weetminster^  in 
pursuance  of  a  covenant  in  that  behalf  in  the  same  indenture  of 
release  contained,  the  reversion,  freehold  and  inheritance  of  and 
in  tbe  said  messuage  or  tenement,  pieces  or  parcels  of  land, 
and  other  hereditaments  comprised  in  the  said  term  of  1000 
years,  with  their  appurtenances,  was  conveyed  and  assured  unto 
and  to  the  use  of  the  said  J  O,  his  heirs  and  assigns  for  ever : 
And  wh£BEas  under  and  by  virtue  of  certain  mesne  assign*  The  deed  a»- 
ments  and  acts  in  the  law,  and  ultimately  by  an  indenture  of  signing  the 
assignment  bearing  date  the  day  of  and  made,  or  ^IJ?*  J^^*^,IJ} 

expressed  to  be  made,  between  E  Wot  the  first  part,  the  said  the  iu- 
£  jy  of  the  second  part,  the  said  J  O  of  the  third  part,  and  heritance  of 
the  said  A  O  of  the  fourth  part ;  the  said  messuage  or  tene- 
ment,  pieces  or  parcels  of  land,  and   other  hereditaments, 
with  the   appurtenances,  became  vested  in   the  sud  A   O 
for  all  the  residue  of  the  said  term  of  1000  years,  in  trust 
nevertheless  for  the  said  /  O,  his  heirs  and  ass^s,  and 
such  other  person  or  persons  to  whom  the  freehold  and  in- 
heritance of  the  said  premises  should  belong,  and  to  protect 
the  same  firom  all  mesne  incumbrances,  if  any  such  there  were ; 
And  whbbbas  the  said  J  O  duly  made  and  published  his  last  j^^  will  of 
will  and  testament  in  writing,  bearing  date  on  or  aboat  the  J  O  devising 

day  of  and  thereby  gave  and  devised  (among  other  "^efeetofl^GF. 

•hereditaments)  the  said  messuage  or  tenements,  pieces  or  par- 
cels of  land,  and  other  hereditaments,  comprised  in  the  said 
term  of  1000  years,  with  the  appurtenances,  by  the  description 
cf  all  that  his  messuage,  8cc.  (the  description  from  the  will)  unto 
his  wife  M  O,  and  her  assigns  for  her  life,  and  after  her  de- 
cease unto  his  daughter  H  G,  the  wife  of  12  6  (then  H  O), 
and  to  her  heirs  and  assigns  for  ever:   And  whereas  the  The  death  of 
said  J  O  departed  this  life  shortly  after  the  making  of  his  «^  ^• 
said  will,  without  having  in  any  manner  revoked  or  altered  the 
same :  And  whereas  the  said  M  O  departed  this  life  on  or  rpj^^  ^^^^y^  ^^ 
about  the  day  of  :  And  whereas  by  indentures  M  O, 

of  lease  and   release,  bearing  date  respectively  on  or  about  ^[^"f^*,^^^ 
the  day  of  the  release  being  made,  or  ex-  UB. 

pressed  to  be  made,  between  the  smd  R  G,  and  H  his  wife, 
of  the  one  part,  and  the  said  R  B  of  the  other  part ;  and  by 
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ajfine  sur  conuzance  de  droit  come  ceo,  &c.  acknowledged  and 
levied  by  the  said  R  G,  and  H  his  wife,  before  the  justices  of 
the  said  Court  of  Common  Fleets^  at  Westminster,  in  or  as  of 
Trinity  Term,  in  the  said  year  the  said  messuage  or  tene- 
ments, pieces  or  parcels  of  land,  and  other  hereditaments,  com- 
prised in  the  said  term  of  1000  years,  with  their  appurtenances, 
were  for  the  considerations  in  the  said  indenture  of  release  now 
in  recital  expressed,  conveyed,  and  assured  by  the  sud  R  C, 
andjEThis  wife,  unto  and  to  the  use  of  the  said  R  By  his  h^ 
The  will  of      and  assigns  for  ever :  And  whereas  the  said  JB  B  duly  made 

and  published  his  last  will  and  testament  in  writing,  bearing 
date  on  or  about  the  day  of  and  thereby  devised 

all  his  real  estate  to  his  wife,  the  said  S  D  (then  S  B)  and  her 
assigns  for  her  life,  without  impeachment  of  waste,  with  re- 
mainder  to  all  his  the  said  testator^s  children  of  that  marriage 
in  tail,  with  cross  remainders  in  tail,  between  or  among  them, 
if  more  than  one,  with  remainder  to  his  niece  JIf,  the  wife  of 
The  death  of    JR  g^  of,  &c.  her  heirs  and  assigns  for  ever:  And  ivheeeas, 

the  said  R  B  departed  this  life  in  the  month  of  without 

leaving  any  child  by  the  said  S  his  wife,  and  without  having 

A  conveyance   in  any  manner  revoked  or  altered  his  said  will :  And  whereas 

^  <^ H^B^^^^^  ^y  indentures  of  lease  and  release,  bearing  date  respectively  on 

or  about  the        day  of  1800,  the  release  being  made,  or' 

expressed  to  be  made,  between  the  said  C  D,  and  5  his  wife, 
of  the  first  part,  the  said  R  S,  and  M  his  wife,  of  the  second 
part,  and  YT  «9  of  the  third  part ;  and  by  a^fine  sur  conuzance 
'  de  droit  come  ceo,  &c.  acknowledged  and  levied  by  the  said  CD, 
and  S  his  wife,  and  the  said  R  S,  and  M  his  wife,  before  the 
justices  of  the  said  Court  of  Common  Pleas  at  Westminster,  in 
or  as  aC  Easter  Term  in  the  said  year  1800,  the  said  messuage 
or  tenement,  pieces  or  parcels  of  land,  and  other  hereditaments, 
comprised  in  the  sud  term  of  1000  years,  with  the  appur- 
tenances, were  for  the  considerations  in  the  said  indenture  of 
release  now  in  redtal  expressed,  conveyed,  and  assured  by  the 
said  C  D,  and  S  his  wife,  and  R  S,  and  M  his  wife,  to  the  use 
of  such  person  or  persons  for  such  estate  and  estates,  interest 
and  interests,  and  to  and  for  such  ends,  intents,  and  purposes, 
and  upon  such  trusts,  and  charged  and  chargeable  in  such 
manner,  and  subject  to  such  power  of  revocation  and  new  ap- 
pointment, and  other  powers,  provisoes,  limitations,  declara- 
tions, and  agreements,  as  the  said  C  D,  and  S  his  wife,  at  any 
time  or  times  thereafter  by  any  deed  or  deeds,  instrument  or 
iflstnimeuts  in  writing,  to  be  by  them  sealed  and  delivered  in 
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the  presence  of  and  attested  by  two  or  more  credible  wit- 
nesses, should  direct,  limit,  or  appoint,  and  in  default  of  and 
until  such  direction,  limitation,  or  appointment  to  the  use  of 
the  said  W  S,  his  heirs  and  assigns,  in  trust  for  the  said  C  D, 
and  S  his  wife,  and  their  heirs  and  asugns  for  ever:  And  Thecon- 
wHEBEAs  by  an  indenture  of  lease  and  an  indenture  of  ap-  \i^l^^^^ 
pointment  and  release,  the  lease  bearing  date  the  day  next  before  even  date  to 
the  day  of  the  date  of  the  appointment  and  release,  and  the  ^^  purchaser. 
appointment  and  release  bearing  even  date  with  these  presents, 
and  made,  or  expressed  to  be  made,  between  the  said  C  D,  and 
S  his  wife,  of  the  first  part,  the  aaid   W  S  of  the  second 
part,  the  said  E  F  of  the  third  part,  and  B  A  o{  the  fourth  part ; 
it  is  witnessed  that  in  consideration  of  the  sum  of  £        to 
the  said  C  2>,  and  S  his  wife,  paid  by  the  said  E  jP,  the  sold 
C  D,  and  S  his  wife,  in  exercise  and  execution  of  the  power  or 
authority  given  or  limited  to  them  as  hereinbefore  is  mentioned, 
and  of  every  or  any  other  power  or  authority  enabling  them  in 
that  behalf,  did  direct,  limit,  and  appoint  that  the  messuage  or 
tenement,  pieces  or  parcek  of  land,  and  other  hereditaments, 
comprised  in  the  said  term  of  1000  years,  with  the  appur- 
tenances, should  henceforth  go,  remain,  and  be  to  the  uses 
and  upon  and  for  the  trusts,  intents,  and  purposes,  and  under 
and  subject  to  the  power  of  appointment  hereinafter  limited, 
expressed,  or  declared  of  or  concerning  the  same :  And  by  the 
said  indenture  of  appointment  and  release   now  in   recital 
it  13  further  witnessed,  that  for  the  considerations  therein 
and  hereinbefore  mentioned,  and  for  a  nominal  consideration, 
the  said  W  S,  at  the  request  and  by  the  direction  of  the  said 
C  Z>,  and  S  his  wife  (testified  as  therein  mentioned),  did 
bargain,  sell,  and  release,  and  the  said  C  X),  and  S  his  wife, 
did  grant,  release,  and  confirm  unto  the  said  E  Fj  and  his  heirs 
(amongst  other  hereditaments),  the  said  messuage  or  tene- 
ments, pieees  or  parcels  of  land,  and  other  hereditaments,  com- 
prised in  the  said  term  of  1000  years,  with  the  appurtenances, 
to  hold  the  same  unto  the  said  E  F,  and  his  heirs,  to  the  uses, 
upon  and  for  the  trusts,  intents,  and  purposes,  and  under 
and  subject  to  the  power  of  appointment  thereinafter  limited, 
expressed,  and  declared,  of  or  concerning  the  same ;  and  by 
the  indenture  of  appointment  and  release  now  in  recital  it  was 
agreed  and  declared  that  the  direction,  limitation,  and  appoint- 
ment, and  grant,  releases,  and  confirmation  thereinbefore  con- 
tained, and  thereby  respectively  made  as  aforesaid,  should 
^f^spectively  operate  and  enure,  to  ^8uch  uses,  upon  such  trusts, 
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and  to  and  for  such  intents  and  purposes,  and  with,  under, 

and  subject,  to  such  powers,  provisoes,  agreements,  and  de« 

clarations,  as  the  said  E  F  should  by  any  deed  or  deeds, 

writing  or  writings^  with  or  without  power  of  revocaUon,  and 

new  appointment,  to  be  by  him  sealed  and  delivered  in  the 

presence  of  and  attested  by  two  ot  more  credible  witnesses, 

from  time  to  time  direct,  limit,  or  appoint,  and  for  de&ult  of 

and  until  such  direction,  limitaUon,  or  appointment,  to  the  use 

of  the  said  B  A,  and  his  heirs,  during  the  life  of  him  the  said 

E  F,  in  trust  for  him  the  said  E  F,  and  his  asrigns^  during  his 

life,  with  remainder  to  the  use  of  the  said  £  J*,  his  heirs  and 

The  death  of    as^gns  for  ever :  And  whbebas  the  said  A  O  departed  this 

ifnd  thHSu^'   life  on  or  about  the  day  of  intestate,  and  ad- 

ministration     ministration  of  his  goods  and  chattels,  rights,  and  credits,  was 

^'^^'  granted  by  the  Prerogative  Court  of  the  Archlnshop  of  Gm- 

terbury  to  the  said  A  B,  on  or  about  the        day  of       now 
The  agree-      last  past :  And  whereas  on  the  treaty  for  the  purchase  by 

ment  as  to  the  (\y^  ^^  E  F  it  was  agreed,  that  the  said  hereditaments  oom- 
assignment  of       .     ,  .      ,  .  ^  ^  *  ^^v^  i      1 1  i  •        i 

the  term.         pnsed  m  the  said  term  of  1000  years  should  be  asngned  to 

the  said  G  H^  his  executors,  administrators  and  assigns,  for 

all  the  residue  of  the  same  term,  upon  the  trusts  hereinafter 

The  assign-      declared  of  or  concerning  the  same :  Now  this  imdbntuib 

term.  ^     ^      WITNESSETH  that  in  consideration  of  the  premises,  and  for  and 

in  consideration  of  the  sum  of  lOs*  a£  lawful  money  of  Great 
Britain  to  the  said  A  B  paid  by  the  said  G  H  atat  befeie 
the  sealing  and  delivery  of  these  presents  (the  recdpt  of  which 
is  hereby  acknowledged)  he  the  said  A  By  at  the  request  and 
by  the  direction  of  the  said  C  2),  and  S  his  wife,  and  upon  the 
nomination  and  appointment  of  the  sud  E  F  (testified  by  their 
severally.being  parties  to  and  sealing  and  delivering  these  pre- 
sents), HATH  bargained,  sold,  assigned,  transferred,  and  set  over, 
,  and  by  these  presents  doth  bargain,  &c  unto  the  said  G  i?, 
his  executors,  administrators,  and  assigns,  all  and  sinoular 
the  said  messuage  or  tenement,  pieces  or  parcels  of  land,  here- 
ditaments and  premises,  by  the  said  in  part  recited  indenture  of 
the  day  of  assigned  to  the  said  A  O,  his  exe- 

cutors, administrators,  and  assigns  for  the  rendue  then  to  come 
of  the  said  term  of  1000  years,  as  hereinbefore  is  mentioned, 
with  their  appurtenances;  and  all  the  estate,  right,  tide,  in- 
terest, term  and  terms  for  years,  property,  possiUlity,  claim, 
and  demand  whatsoever,  both  at  law  and  in  equity,  of  him  the 
said  A  By  of,  in,  to^  from,  out  of,  and  upon  the  same  premises^ 
and  every  of  them,  and  every  part  or  parcel  thereof;  to  bav£ 
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AND  TO  HOLD  the  sold  iDessuage  or  tenement,  pieces  or  parcels 
of  land,  hereditaments,  and  all  and  singular  other  the  premises    . 
hereby  assigned,  or  expressed  and  intended  so  to  be,  with 
their  appurtenances,  unto  the  siud  G  H,  his  executors,  ad- 
ministrators, and  assigns,  for  and  during  all  the  residue  and  re- 
mainder now  to  come  and  unexpired  of  the  said  term  of  1000 
years,  in  trust  nevertheless  for  the  said  E  F,  his  heirs,  ap-  The  trusts  of 
pointees,  and  assigns,  and  to  assign  and  dispose  of  the  same  ^^  *^"°* 
from  time  to  time,  as  he  or  they  shall  direct  or  appoint,  and 
in  the  mean  time  upon  trust  to  permit  the  readue  and  re 
mainder  of  the  said  term  of  1000  years  to  wait  upon  and 
attend  the  reversion,  freehold,  and  inheritance  of  the  same 
premises  so  as  to  be  subservient  thereunto,  and  to  protect  the 
same  from  all  mesne  incumbrances  (if  any  such  there  be) : 
And  the  said  J  B  doth  for  himself,  his  heirs,  executors,  and  9^^*"^°^^! 
administrators,  covenant  and  declare  with  and  to  the  said  G  Hy  ^^  he  had 
his  executors,  administrators,  and  assigns,  by  these  presents,  done  nothing 
that  he  the  said  A  B  hath  not  at  any  time  heretofore  made»  ^^^^^^'"^     ' 
done,  committed,  or  executed,  or  knowingly  or  willingly  per- 
mitted or  suffered,  or  been  party  or  privy  to  any  act,  deed, 
matter,  or  thing  whatsoever,  whereby,  or  by  reason  or  means 
whereof,  the  said  hereditaments  and  premises  hereinbefore  as- 
signed, or  expressed  and  intended  so  to  be,  or  any  of  them,  or 
any  part  thereof,  are,  is,  can,  shall,  or  may  be  impeached, 
charged,  affected,  or  incumbered  in  title,  estate,  or  otherwise 
howsoever.    In  witness,  &c. 
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A  Settlement  of  the  Wifife  Propertf/^  txith  a  limitation  to  the 
Husband  untU  his  Bankruptcy  or  Insolvency ,  4-c.  (a). 

Parties.  This  INDENTURE  made^  &c.  BETWEEN  A  B  o(    merchant, 

of  the  first  part,  C  D  of        spinster,  of  the  second  part,  and 
Recites  the       E  F  of  and  G  H  of  of  the  third  part :  Whereas 

wife  s  title  to    ^^  g^j j  C  D.  as  sole  executrix  and  residuary  legatee  named 

money^  due  on  jo 

a  policy  of  as-  in  the  last  will  and  testament  of  T  D  of  (her  late  father 

t!^^^  jSflt^  deceased)  is  possessed  of  or  entitled  to  the  sum  of  <f  1000, 
shares.  payable  on   the  day  of  next  by  the  EquHaNe 

Assurance  Office,  upon  a  policy  of  assurance  on  the  life  of  the 

said  T  D:  And  the  said  C  2>, as  such  executrix  and  residuary 

legatee  as  aforesaid,  is  also  entitled  to  the  sum  of  <^^2500 

The  intended   London  Dock  Stock  shares:  And  wheebas  a  marriage  hath 

marriage.         1^^^^^  agreed   upon,  and  is  intended  to  be  shortly  had  and 

The  agree-       solemnized  between  the  said  A  B  and  C  D:  And  whereas 

ment  to  settle   upon  the  treaty  for  the  said  intended  marriage  it  was  agreed, 

e  property,    ^j^^^  ^^  ^ ^  ^^^  ^^  .£1000  piyable  upon  the  aforesaid  policy  of 

assurance,  and  also  the  said  sum  of  <f  2500  London  Dock  Stock 

shares  should  respectively  be  assigned  and  transferred  to  the 

sidd  E  F  and  G  H,  their  executors,  administrators,  and  assigns, 

upon  the  trusts,  and  for  the  intents  and  purposes,  and  with, 

under,  and  subject  to,  the  powers,  provisoes,  agreements,  and 

declarations  hereinafter  mentioned,  expressed,  and  declared  of 

and  the  trans*  or  concerning  the  same:  And  whereas,  in  pursuance  and 

for  of  the         paj.|.  performance  of  the  said  agreement,  she  the  said  C  Z),  with 

names  of  the    ^^e  privity  and  approbation  of  the  said  A  B  (testified  by  his 

trustees.  being  a  party  to  and  sealing  and  delivering  these  presents), . 

HATH  transferred  or  caused  to  be  transferred,  in  the  books  kept 
for  that  purpose  by  the  London  Dock  Company,  into  the 
names  of  the  said  E  F  and  G  H  the  said  sum  of  <£2500  in  the 
joint  stock  of  the  said  company,  to  be  held  by  them  upon  and 
for  the  trusts,  intents,  and  purposes,  and  with,  under,  and 
subject  to  the  powers,  provisoes,  agreements,  and  declarations 


(a)  Vide  sufra^  p.  87. 
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hereinafter  expressed  and  declared,  or  referred  to,  of^  or  con- 
cerumg  the  same:  Now  this  indenture  witnessbth,  that 
in  pursuance  and  further  performance  of  the  aforesaid  agree- 
ment,  and  in  consideration  of  the  said  intended  marriage,  and 
for  and  in  consideration  of  the  sum  of  10^.  of  lawful  money  of 
GrecU  Britain  to  the  said  C  D  in  hand,  well  and  truly  paid 
by  the  said  E  F  and  G  H^  at  or  immediately  before  the  sealing 
and  delivering  of  these  presents  (the  receipt  whereof  is  hereby 
acknowledged),  she  the  said  C  Z>,  with  the  privity  and  ap- 
probation of  the  said  ^  B  (testified  as  aforesaid),  hath  bar* 
gained,  sold,  assigned,  transferred,  and  set  over,  and  by  these 
presents  doth  bargain,  sell,  asagn,  transfer,  and  set  over  unto  Assignment 
the  said  E  F  and  G  K^  their  executors,  administrators,  and 
assigns,  all  that  the  S£dd  sum  of  c£lOOO  so  payable  by  the  of  the  money 

Equitable  Aeswcmce  Office  as  hereinbefore  is  mentioned,  to-  ^^f,  ®"  ^® 

Dolicy* 
gether  with  the  said  policy  of  assurance  and  the  full  benefit 

thereof,  and  all  and  every  other  sums  and  sum  of  money  to  be 
had  or  recdved  thereby,  and  all  the  right,  title,  interest,  pro- 
perty, claim,  and  demand  whatsoever,  both  at  law  and  in  equity, 
of  her  the  said  C  Z>  in  and  to  the  same  premises  and  every  part 
thereof,  together  with  full  power  and  authority  to  ask, 
demand,  sue  for,  recover,  and  receive,  and  give  effectual  re- 
ceipts and  discharges  for  the  same,  and  every  part  thereof 
respectively,  in  the  name  of  her  the  said  C  D:  to  have,  hold.  Habendum 
KECEivB,  and  take  the  said  sum  of  c£10()0,  and  all  and 
singular  other  the  premises  hereinbefore  assigned,  or  expressed 
and  intended  so  to  be,  unto  the  said  E  F  and  G  H,  their  to  the  trustees, 
executors,  administrators,  and  assigns,  upon  the  trusts  never- 
theless, and  fbr  the  intents  and  purposes,  and  with,  under,  and 
subject  to,  the  powers,  provisoes,  agreements,  and  declarations 
hereinafter  expressed  and  declared  of  and  concerning  the  same« 
And  it  is  ha^by  agreed  and  declared  between  and  by  the 
parties  to  these  presents^  that  the  said  E  F  and  G  ffy  their 
executors,  administrators,  and  assigns,  shall  stand  and  be  pos- 
sessed of,  and  interested  in,  the  said  sum  of  c£1000,  and  all  and 
every  other  sums  or  sum  of  money  due  or  payable  upon  the 
aforesaid  policy  of  assurance,  and  also  of  and  in  the  said  sum 
of  £iSOOLondon  Dock  Stock  shares,  and  the  dividends,  interest, 
and  produce  thereof,  upon  and  for  the  trusts,  intents,  and  pur- 
poses,  and  with,  under,  and  subject  to,  the  powers,  provisoes, 
agreements,  and  declarations  hereinafler  expressed  or  declared 
of  or  concerning  the  same  respectively  (that'  is  to  say),  in  ^p^^^  ^^^^  ^^ 

trust  for  the  said  C  D,  her  executors,  administrators,  and  receive  the 

money  due 
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upon  the         asagns,  in  the  inean  time  and  tmtil  the  fiolemnisation  of  the 
po^cy,  said  marritige,  and  from  and  after  the  solemnizatioEi  thelreof^ 

upon  trust  that  they  the  said  E  F  and  G  Hy  and  the  survivor 
of  them^  his  executors,  administrators,  and  assigns,  do  and 
shall  call  in  and  recrive  the  said  sum  of  «£1000  when  and  so 
soon  as  the  -same  shall  become  payable ;  and  also  all  and  every 
other  sums  or  sum  of  money  which  shall  or  may  be  or  become 
due  or  payable  upder  or  by  virtue  of  the  said  policy  of 


and  to  invest    surance,  and  do  and  shall  lay  out  and  invest  the  same  in  their 

or  his  names  or  name  in  the  purchase  of  a  competent  share  or 
upon  govern-  competent  diares  of  any  of  the- parliamentary  stocks  or  public 
"^^"^•ti'  funds  of  Greai  Britain^  or  at  interest  upon  government  or  real 

P  wer  tovarv  ^^^"'^^^^  ^°  England^  AMD  do  and  shall  from  time  to  time 
•ecurities  (with  the  consent  in  writing  of  the  said  A  B  and  C  2>,  his 
(yU**  P°™^***  intended  wife,  during  their  joint  lives,  and  after  the  decease  of 
and ''^)         either  of  them,  with  the  dbnsent  in  writing  of  the  survivor  of 

them  during  his  or  her  life,  and  after  the  decease  of  such 
survivor,  at  the  discretion  of  the  said  trustees  or  trustee  for 
the  time  being)  alter,  vary,  and  transpose  the  said  stocks^ 
funds,  and  securities  as  to  them  or  him  shall  seem  expedient, 
and  to  permit   AND  do  and  shall  either  permit  and  suffer  the  said  sum  of 

the  tihares  to  ^2500  London  Dock  Stock  shares,  to  remain  in  its  actual  state 
remain  as  m-      ^ ,  iiiti  •  -^-ii 

vested^  or        01  mvestment,  or  do  and  shall  at  any  time  or  times  (with  such 

(with  ooiiMBt  consent  or  at  such  discretion  as  aforesaid)  sell,  transfer,  at  dis- 
of  husband  /»   1  t         t*  i*  ■*       • 

and  wife)  to     P^'^  ^  ^"^  same,  or  any  part  or  parts  thereof,  for  such  pnoe 

sell  them  or  prices  as  tliey  or  he  shall  think  fit,  akd  do  and  shall  (with 

produce  upon  ^^^^  consent  or  at  such  discretion  as  aforesaid)  lay  out  or  in- 
fOYemmentor  vest  the  money  to  arise  by  or  from  such  sale,  transfer,  or  dis- 
Tealsecunues,  pogj^j^^^  j^  ^jj^jj,  ^^  j^jg  ^ames  or  name  in  the  purchase  of  a 

competent  share  or  competent  shares  of  any  of  the  parlia- 
mentary stocks  or  funds  of  Greait  BrikAn^  or  at  interest  upon 
with  power  to  government  or  real  securities  in  England -^  and  do  and  shall 
vgr  securi-     fj^n,  ^^^  ^  ^^^g^  (with  such  consent  or  at  sudi  discretion  as 

aforesaid)  alter,  vary,  atid  transpose  the  same  stocks,  funds, 
and  securities  as  to  them  or  liim  shall  seem  meet;  and  do  and 
shall  stand  and  be  possessed  of  and  interested  in  all  and  sin- 
gular the  said  trust  monies,  stocks,  funds,  and  securities,  and 
the  interest,  dividends,  and  annual  produce  thereof  respectively, 
upon  and  for  the  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to,  the  powers,  provisoes,  agreements,  and 
declarations  hereinafter  expressed  and  declared  of  and  oonoem- 
And  upon        ing  the*  same  (that  is  to  say),  upon  trust  that  they  the  said 

E  F  and  G  Hy  and  the  survivor  of  them,  and  the  executors, 
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administrators,  and  assigns  of  such  survivor,  do  and  shall  from  to  psy  the  in« 
time  to  time  pay  the  interest,  dividends,  and  annual  produce  terest  ami  pro- 
of all  and  singular  the  said  trust  monies,  stocks,  funds,  and  trust  monies, 
8ec»irides  to,  or  permit  the  same  to  be  received  by,  the  said  &«. 
A  B,  and  his  assigns,  for  and  during  the  term  of  his  natural  life,  to  husband  for 
or  until  he  the  said  A  B  shall  be  found  and  declared  a  bank-  ^\^^  Ym 
rupt,  or  shall  become  insolvent,  or  make  and  enter  into  any  baakniptcy  or 
compoBition  with  his  creditors,  or  shall  take  or  accept  the  be-  inwlvency, 
nefit  of  any  act  of  parliament  made  or  to  be  made  for  the 
relief  of  insolvent  debtors:  And  from  and  after  the  determi-  and  then,  in 
nauon  of  the  aforesaid  trust  hereinbefore  dedawKl  for  the  STu^^TJ^'' 
benefit  of  the  said  A  B^  in  case  the  same  shall  happen  during  durinf^  the 
the  jobt  Uves  of  the  said  J  J?,  and  C  2)  his  intended  wife,  do  f ^^^^^^"^^^ 
and  shall  pay  and  apply  the  interest,  dividends,  and  annual  wife,  to  such 
produce  of  the  said  trust  monies,  stocks,  funds,  and  securities  P^"°^  *• 
to  such  person  or  persons  and  for  such  intents  and  purposes  as  writing  under 


the  said  C  D  shall  from  time  to  time,  notwithstanding  her  her  hand, 

-  .  ,  ■      *      1       T  /I  shall  appoint. 

coveitiire,  by  any  wntmg  or  writings  under  her  hand  (but  not  ^^ 

80  as  to  dispose  of  or  afiect  the  same  in  the  way  of  (mtitApation) 
ditect  or  appoint ;  and  in  default  of  such  direction  or  appcnnt-  And  in  defauh 
meat  into  her  own  hands  for  her  sole  and  separate  use  and  ment,  into  her 
benefit,  independently  and  exclusively  of  the  said  A  B^  her  ^wn  hands  for 
intended  husband,  and  without  bong  in  any  wise  subject  to  ^^   ^^ 
his  debts,  control,  interference,  or  engagements,  and  the  re-  and  her  re- 
ceipts of  the  said  C  I>,  or  of  her  appointees,  notwithstanding  J^^J^t  dls- 
her  coverture,  to  be  from  time  to  time  suflh»ent  discharges  for  charges. 
the  same ;  Ann  from  and  after  the  decease  oi  the  said  A  B  And  after  the 
(whether  the  aforesaid  trust  for  his  benefit  shaU  have  de-  ^^""^^"^ 
termised  in  his  lifetime  or  not)  do  and  shall  during  the  life 
of  the  sud  C  D  pay  the  interest,  dividends,  and  annual  pro* 
duce  of  the  said  trust  monies,  stocks,  funds,  and  securities  to, 
or  permit  the  same  to  be  received  by,  her  the  said  C  D  for  her  to  the  wif  e 
sole  and  separate  use  and  benefit,  exclusively  of  any  future  ^^  ^^^ 
husband,  and  without  bdjig  in  any  wise  subject  to  his  debts, 
control,  or  engi^gements ;  amd  from  and  after  the  determina*  And  aftor  de- 
lion  of  the  trust  hereinbefore  declined  for  the  benefit  of  the  truster  hus- 
said  A  B,  as  aforesaid  (whether  the  same  shall  happen  in  his  band's  benefit 
lifetime  or  not),  and  the  decease  of  the  siud  C  D,  do  and  shall  ^^^^^  " 
stand  and  be  possessed  of  and  interested  in  all  and  singular 
the  said  trust  monies,  ftmds,  stocks,  and  securities,  and  aU  the 
interest,  dividends,  and  annual  produce  thereof  respectively, 
IN  TKUST  for  all  and  every  or  such  one  or  more  exclusively  of  ''**r*"J^?''. 
the  other  or  others  of  the  children  or  child  of  the  said  ^  J3  by  children  as 
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husband  and 
wife  shall  by 
deed  jointly 
appoint. 


Andin  default 
of  joint  ap- 
pointment^ 

then  as  the 
survivor  shall 
by  deed  or  will 
appoint. 


And  in  default 
of  such  ap« 
pointment, 
in  trust  for  all 
the  children 
equally.  Sons' 
shares  payable 
at  21,  and 
daughters*  at 
that  age  or 
inarriage;  and 
if  only  one 
child,  the 
whole  for  that 
one  child. 
Children  par- 
tially ad- 
vanced to 
bring  their 
shares  into 
hotchpot. 


the  said  C  D,  his  intended  wife,  with  such  provisions  for  their 
respective  maintenance  and  education,  and  advancement  at 
such  age,  day,  or  time,  or  respective  ages,  days,  or  times,  and 
(if  more  than  one)  in  such  shares  and  proportions,  and  with 
such  annual  sums  of  money  and  limitations  over  for  the  be- 
nefit of  the  said  children,  or  some  or  one  of  them,  and  upon 
such  conditions  and  in  such  manner  as  the  said  A  B  and  CD 
shall,  during  their  joint  lives,  by  any  deed  or  deeds,  instrument 
or  instruments  in  writing,  with  or  without  power  of  revocation 
or  new  appointment,  to  be  by  them  both  sealed  and  delivered 
in  the  presence  of  and  attested  by  two  or  more  credible  wit- 
nesses, direct  or  appoint,  and  in  default  of  such  joint  direcdon 
or  appointment,  and  so  far  as  such  joint  direction  or  appcnnt- 
ment  shall  not  extend,  then  as  the  survivor  of  them  the  said 
A  B  and  C  D  shall  by  any  deed  or  deeds,  instrument  or  in- 
struments in  writing,  with  or  without  power  of  revocation  and 
new  appointment,  to  be  by  him  or  her  sealed  and  delivered  in 
the  presence  of  and  attested  by  two  or  more  credible  witnesses, 
or  by  his  or  her  last  will  and  testament  in  writing,  or  by  any 
codicil  or  codicils  thereto,  to  be  by  him  or  her  signed  and 
published  in  the  presence  of  and  attested  by  a  like  number  of 
credible  witnesses,  from  time  to  Ume  direct  or  appoint :  And 
in  default  of  such  direction  or  appointment,  and  so  fiur  as  no 
such  direction  or  appointment  shall  extend,  in  tbust  for  all  and 
every  the  children  and  child  of  tlie  said  A  Bhy  Xh^  said  C  D, 
who  being  a  son  or  sons  shall  attain  the  age  of  SI  years  (a)» 
or  being  a  daughter  or  daughters  shall  attain  that  age  or 
marry,  to  be  divided  between  or  among  them,  if  more  than  one, 
in  equal  shares  and  proportions,  and  if  there  shall  be  but  one 
such  child,  the  whole  to  be  in  trust  for  that  one  child :  Pro- 
vided ALWAYS,  and  it  is  hereby  agreed  and  declared  between 
and  by  the  parties  to  these  presents  (that  in  default  of  any 
such  direction  or  appointment  as  aforesaid  to  the  contrary),  no 
child  or  children,  taking  any  part  of  the  said  trust  monies, 
stocks,  funds,  or  securities  under  or  by  virtue  of  any  direction 
or  appointment  to  be  made  by  the  said  A  B  and  C  2>,  or  die 


(a)  If  it  should  be  intended  to  provide  for  the  issue  of  sons  dying  unto 
SI,  then  the  trusts  should  be  in  the  following  form :  *'  In  trust  for  all  and 
every  the  children  and  child  of  the  said  ^  B  by  the  said  C  D,  who  being 
a  son  or  sons  shall  attain  the  age  of  21  years,  or  die  under  that  age,  leaving 
issue  living  at  his  or  their  decease  or  respective  deceases,  or  bom  in  doe 
time  after,  or  being  a  daughter,"  &c. 
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survivor  of  them.  In  pursuance  of  the  powers  or  authorities 
hereinbefore  in  that  behalf  contained,  or  dther  of  them,  shall 
have  or  be  entitled  to  any  further  or  other  share  of  and  in  that 
part  of  the  same  trust-monies,  stocks,  funds,  or  securities,  of 
which  no  such  direction  or  appointment  shall  have  been  made 
as  aforesaid,  without   bringing  his,  her,  or   their  appointed 
share  or  shares  into  hotchpot,  and  accounting  for  the  same  ac- 
cordingly :  Provided  alwats,  and  it  is  hereby  agreed  and  de-  Power  to 
clared  between  and  by  the  parties  to  these  presents,  that  it  shall  J^^^jJ^^f 
and  may  be  lawful  to  and  for  the  said  E  F  and  G  //,  and  the  childreiu'  ex- 
survivor  of  them,  and  the  executors,  adminbtrators,  and  assigns  §J^*fo/^Srir 
of  such  survivor,  at  any  time  or  Umes  after  the  decease  of  the  adyancements. 
survivor  of  them,  the  said  A  B  and  C  2>,  or  in  the  lifetime 
of  them,  or  of  the  survivor  of  them,  in  case  they,  he,  or  she 
shall  so  direct  by  any  writing  or  writings  under  their,  his,  or 
her  hands  or  hand,  to  levy  and  raise  any  part  or  parts  of  the 
then  expectant  or  then  vested  portion  or  portions  of  any  child 
or  children  of  the  said  intended  marriage,  under  the  trusts 
hereinbefore  declared,  not  exceeding  in  the  whole  for  any  one 
such  child  one  moiety  or  equal  half  part  or  share  of  his  or  her 
then  expectant  or  then  vested  portion,  and  to  pay  and  apply 
the  samTftT  his,  her,  or  their^refenDent,  JZcen^Jior 
benefit,  in  such  manner  as  the  said  E  F  and  G  H,  or  the  sur- 
vivor of  them,  or  the  executors,  administrators,  or  assigns  of 
such  survivor  shall  in  their  or  his  discretion  think  fit :  And  it  And  aflter  de- 
is  hereby  agreed  and  declared  between  and  by  the  parties  to  ^1^*^^ 
these  presents,  that  the  sttid  E  F  and  G  H^  and  the  survivor  band's  benefit 
of  them,  and  the  executors,  administrators,  and  assigns,  of  such  "^  wife's  de- 

•         C^Ue    to  DAV 

survivor,  do  and  shall,  after  the  determination  of  the  aforesaid  ^^  interat  of 
trust  for  the  benefit  of  the  said  A  B,  and  the  decease  of  the  childrens'  por- 
said  C  i>,  pay  and  apply  the  whole  or  such  part  as  they  the  said  S!I^»^*imv>. 
E  F  and  G  JET,  or  the  survivor  of  them,  or  the  executors,  ad- 
ministrators, and  assigns  of  such  survivor  shall  think  fit,  of  the 
interest,  dividends,  and  annual  produce  of  the  portion  or  re- 
spective portions  to  which  any  child  or  children  of  the  said 
intended  marriage  shall  or  may  for  the  time  being  be  entitled 
in  expectancy  under  the  trusts  hereinbefore  declared,  for  or 
towards  the  maintenance  and  education  of  such  child  or  children 
respectively,  in  the  mean  time  and  until  such,  his,  her,  or  their 
portion  or  portions  shall  become  payable ;  and  do  and  shall,  ^^j^  to  invest 
during  such  suspense  of  absolute  vesting  as  aforesaid,  accumu-  Merest,  and  all 
late  all  the  residue  thereof  (if  any)  in  the  way  of  compound  resulting  pro- 
interest,  by  investing  the  same,  and  all  the  resulting  income    ^^      *™**' 
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monies  for  the 
purpose  of  ac- 
cumulation. 


If  no  child,  to 
attain  a  vested 
interest. 


and  if  wife 
survive,  then 
to  her  ab- 
solutely, but 
if  husband 
•urvive,  then 
in  trust  for 
sttoh  persons 
as  wife  shall 
by  will  ap* 
^oint,ana 
aade&ultof 
appointment, 
in  trust  for  her 
jnext  of  kin. 


Power  for 
trustees,  with 
consent  of 
husband  and 
wife,  to  lay  out 
trust^monies 
in  the  pur- 
chase of  lands, 

&C. 


Jppen&ae. 

and  produce  thereof  flrom  time  to  time  in  or  upon  any  sudi 
stocks,  fiinds,  or  securities  as  are  herdnbefixe  mentioned,  for 
the  benefit  of  the  person  or  persons  who,  under  the  trusts  herein 
contained,  shall  become  entitled  to  the  principal  fund  from 
which  the  same  respectively  shall  have  proceeded:  Provided 
ALWAYS,  and  it  is  hereby  agreed  and  declared  between  and  by 
the  parties  to  these  presents  that  if  there  shall  be  no  child  of 
the  said  intended  marriage  who  being  a  son  shall  attain  the 
age  of  SI  years,  or  being  a  daughter  shall  attain  that  age  or 
marry,  then  and  in  sudi  case  the  sud  E  F  and  G  H,  and  the 
survivor  of  them,  and  the  executors,  administrators,  or  assigns 
of  such  survivor,  shall  from  and  after  the  determination  of  the 
aforesaid  trust  for  the  benefit  of  the  said  A  J?,  and  the  decease 
of  the  said  C  2>,  and  such  default  or  failure  of  children  of  the 
said  intended  marriage  as  aforesaid,  stand  and  be  possessed  of, 
and  interested  in,  all  and  singular  the  said  trust-monies,  stodcs, 
funds,  and  securities,  or  such  part  or  parts  thereof  as  shall  not 
have  been  vested  or  been  applied  under  any  of  the  trusts, 
powers,  or  authorities  hereinbefore  declared  or  contained, 
upon  the  trusts  hereinafter  declared  of  or  conceming  the 
same  (that  is  to  say),  if  the  said  C  D  shall  survive  the 
said  A  By  im  teust  for  her  the  said  C  Z),  h«  executors, 
administrators,  and  asftgns,  but  if  the  said  C  D  shall  die 
in  the  lifetime  of  the  said  A  B,  then  in  trust  for  such  person 
or  persons  and  for  such  intents  and  purposes  as  the  said  C  A 
notwithstanding  her  coverture,  shall  by  her  hist  will  and 
testament  in  writing,  or  any  codicil  or  codicils  thereto,  or  any 
writing  or  writings  in  the  nature  of  or  purporting  to  be  a  will 
or  codidl,  direct  or  appoint ;  and  in  default  of  such  direction 
or  appointment,  and  so  far  as  no  such  direction  or  appcnntment 
shall  extend,  in  trust  for  the  person  or  persons,  who,  under  the 
statute  for  the  distribution  of  the  effects  of  intestates,  would 
upon  the  decease  of  the  said  C  D  become  entitied  to  her  per- 
sonal estate  if  she  the  said  C  D  had  died  without  having  mar- 
ried and  intestate,  and  such  persons,  if  more  than  one,  to  take 
in  the  shares  in  which  they  would  have  become  entitled  to 
such  personal  estate  after  the  determination  of  the  aforesaid 
trust,  for  the  benefit  of  the  said  A  B,  on  the  decease  oi  the 
said  C  D:  Provided  always,  and  it  is  hereby  agreed  and 
declared  between  and  by  the  parties  to  these  presents,  that  it 
shall  and  may  be  lawful  to  and  for  the  said  E  F  and  GH^ot 
the  survivor  of  them,  or  the  executors,  administrators,  and 
assigns  of  such  survivor,  at  any  times  or  time  during  the  lives 


or  life  of  the  said  A  B  and  CJD|Or  the  surviTor  of  them,  with 
their,  hia»  or  her  oonaent  and  approbation  in  writing,  to  ky 
out  and  invest  the  said  trust^monies,  or  any  part  or  ports 
thereof  or  the  money  to  arise  or  be  produced  by  the  sale, 
transfer,  or  disposition  of  any  stocks,  funds,  or  securities  in  or 
upon  whioh  the  said  trust-monies,  or  any  part  or  parts  thereof, 
shall  or  may  be  laid  out  or  invested  in  the  purchase  of  frediold 
or  copyhold  manors,  messuages,  lands,  tenements,  or  heredita^ 
ments  in  Engkmdy  for  an  estate  of  inheritance,  or  any  lease* 
hold  lands,  messuages,  or  tenements  in  Engiand^  for  any  term 
of  years  (whereof  not  less  than  GO  years  shall  be  to  come  and 
unexpired  at  the  time  of  such  purchase)  to  be  conveyed,  sur- 
rendered, or  assigned  to  them  the  said  E  F  and  G  JET,  or  the 
survivor  of  them,  thdr  or  his  heirs,  executors,  administrators, 
or  assigns,  according  to  the  nature  of  the  estate  or  interest 
therein,  upok  trust  nevertheless  (by  and  with  the  consent  and 
approbation  of  the  said  J  B  and  C  Z>,  or  the  survivor  of  them^ 
to  be  signified  by  writing  under  their,  his,  or  her  hands  or 
hand  during  the  lifetime  of  them,  or  the  survivor  of  them,  and 
after  the  decease  of  the  survivor  of  them,  at  the  discretion  and 
of  the  proper  authority  of  the  said  E  F  and  G  Bj  or  the 
survivor  oi  them,  or  the  heirs,  executors,  administrators,  or 
assigns  of  such  survivor),  to  sell  and  dispose  of  the  said  manors, 
messuages^  lands,  tenements,  or  hereditaments,  which  shall 
have  been  so  purchased  as  aforesaid,  either  by  public  sale  or 
private  contract  and  in  such  manner  as  shall  be  deemed  most 
convenient,  and  at  the  best  price  or  prices  that  can  be  at  the 
time  of  Buch  sale  reasonably  had  or  gotten  for  the  same,  unto 
>Uch  person  or  persons  who  shall  be  wilfing  to  become  the 
purchaser  or  purchasers  thereof  respectively ;  and  upon  trust 
to  apply  the  money  arising  by  such  sale  (after  payment  of  the 
<^ts,  charges,  and  expense  attending  the  same),  upon  and 
for  such  and  the  same  trusts,  intents,  and  purposes,  and  with, 
under,  and  subject  to  such  and  the  same  powen»  provisoes, 
^gKements,  and  deckrations  (including  the  said  powers  of 
purchasing  freehold,  copyhold,  and  leasehold  estates)  as  the 
iDoney  ao  raised  and  laid  out  in  the  purchase  of  such  manors, 
Messuages,  lands,  tenements,  and  hereditaments,  was  subject 
to  before  such  purchase  was  made,  or  would  have  been  subject 
to  if  the  same  had  not  been  laid  out  therrin ;  and  also  in  trust 
m  the  mean  time  and  until  such  manors,  messuages,  lands, 
tenements,  or  hereditamento  shall  be  so  aold,  to  apply  the  rents 
^  profits  thereof  in  such  manner  as  the  interest,  dividendsi  and 
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Declaration 
that  the  re- 
ceipts of  the 
truBtees  shall 
*be  effectual 
discharges. 


Power  to  ap- 
point new 
trustees. 


annual  produce  of  the  money  laid  out  in  the  purchase  thereof 
would  have  been  applicable  under  the  trusts  herdnbefore  de- 
clared, in  case  such  purchase  had  not  been  made ;  it  b^g  hereby 
agreed  and  declared  that  the  said  manors,  messuages,  lands,  tene- 
ments, or  hereditaments  so  to  be  purchased  by  the  trustees  or  the 
survivor  of  them,  his  hdrs,  executors,  administrators,  or  assigns 
under  this  present  power  as  aforesaid,  shaU,  when  so  purchased, 
be  oon«dered  as  money,  and  be  subject  to  such  and  the  same 
trusts  in  all  respects  as  the  money  laid  out  in  the  purchase 
thereof  was  subject  to  before  such  purchase  was  made,  or  would 
have  been  subject  to  if  the  same  had  not  been  laid  out :  Pro- 
vided ALWAYS,  and  it  is  hereby  agreed  and  declared  be- 
tween and  by  the  parties  to  these  presents,  that  the  receipt 
or  receipts  in  writing  of  the  said  E  F  and  G  IT,  or  the  sur- 
vivor of  them,  or  the  heirs,  executors;  administrators,  or 
assigns  of  such  survivor,  for  any  sum  or  sums  of  money 
payable  to  them  or  him,  under  or  by  virtue  of  these  presents, 
or  in  or  about  the  execution  of  any  of  the  trusts  or  poweis 
hereinbefore  contained,  shall  be  suffident  and  effectual  dis- 
charges  for  the  same,  or  so  much  thereof  respectively  as  in 
such  receipt  or  receipts  shall  be  expressed,  or  acknowledged  to 
be  received,  and  that  the  person  or  persons  to  whom  the  same 
shall  be  given,  his,  her,  or  their  heirs,  executors,  administrators, 
or  asfflgns,  shall  not  be  afterwards  answerable  or  accountable 
for  any  loss,  misapplication,  or  nonapplication,  or  be  in  any 
wise  obliged  oc  concerned  to  see  to  the  application  of  the 
money  therein  mentioned  and  acknowledged  tobereodved: 
Provided  always,  and  it  is  hereby  agreed  and  declared  be- 
tween and  by  the  said  parties  to  these  presents,  that  if  the  said 
trustees,  in  and  by  these  presents  nominated  and  appointed,  or 
any  future  trustee  or  trustees  to  be  appointed  in  the  stead  or  place 
of  them,  or  any  of  them,  as  hereinafter  is  mentioned,  shall 
happen  to  die,  or  be  desirous  of  being  discharged  of  and  from, 
or  refuse,  or  decline,  or  become  incapable  to  act  in  the  trusts 
hereby  in  them  respectively  reposed  as  aforesaid,  before  the 
said  trusts  shall  be  fully  executed,  performed,  or  discharged, 
then  and  in  such  case  and  when  and  so  often  as  the  same  shall 
happen,  it  shall  and  may  be  lawful  to  and  for  the  said  A  B 
and  CD,  his  intended  wife,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  to  be  sealed  and 
delivered  by  them,  him,  or  her  in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses,  from  time  to  time  to  no- 
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minate,  substitute,  or  appoint  any  other  person  or  persons  to 
be  trustee  or  trustees  in  the  stead  or  place  of  the  trustee  or 
trustees  so  dying,  or  desiring  to  be  discharged,  or  refusing, 
declining,  or  becoming  incapable  to  act  as  aforesud ;  and  that 
when  and  so  often  as  any  new  trustee  or  trustees  shall  be  no- 
minated and  appointed  as  aforesaid,  all  the  trust  estates,  monies, 
and  premises  which  shall  then  be  vested  in  the  trustee  or 
trustees  so  dying,  or  desiring  to  be  discharged,  or  refusing, 
declining,  or  becoming  incapable  to  act  as  aforesud,  either 
solely  or  jointly  with  the  other  trustee  or  trustees,  shall  be 
thereupon,  with  all  convenient  speed,  conveyed,  assigned,  and 
tranrferred  in  such  sort  and  manner  and  so  as  that  the  same 
shall  and  may  be  legally  and  effectually  vested  in  the  survive  ' 

ing  or  conUnuing  trustee  or  trustees  of  the  same  trust  estates, 
monies,  and  premises  respectively,  and   such  new  or  other 
trustee  or  trustees,  or  if  there  shall  be  no  ^continuing  trustee 
or  trustees  of  the  same  trust  estates,  monies,  and  premises, 
then  in  such  new  trustees  only,  upon  the  same  trusts  as  are 
heranbefore  declared  of  and  concerning  the  same  trust  estates^ 
monies,   and  premises  respectively  (the  trustee  or  trustees 
whereof  shall  so  die,  or  be  desirous  of  being  discharged,  or 
refuse,  decline,  or  become  incapable  to  act  as  aforesaid),  or 
such  of  them  as  shall  or  may  be  then  subsisting  and  capable  of 
taking  effect,  and  that  every  such  new  trustee  or  trustees  shall 
and  may  in  all  things  act  and  assist  in  the  management,  carry- 
mg  on,  and  execution  of  the  trusts  to  which  he  or  they  shall 
be  so  appointed  in  conjunction  with  the  other  then  surviving 
or  continuing  trustee  or  trustees  of  the  same  trust  estates, 
monies,  and  premises  respectively,  if  there  shall  be  any  such 
continuing  trustee  or  trustees,  or  if  not  then  by  himself  or  theuN 
selves,  as  fully  and  effectually,  and  with  all  the  same  power 
and  powers,  authority  and  authorities  of  consent,  approbation, 
discretion,  calling  in,  laying  out,  and  investing,  {^ving  and 
ngning  receipts  and  effectual  indemnifications  and  discharges 
to  purchasers,  mortgagees,  or  others,  and  all  other  powers  and 
audiorities  whatsoever,  to  all  intents,  effects,  constructions,  and 
purposes  whatsoever,  as  if  he  or  they  had  been  originally  in 
and  by  these  presents  nominated  trustee  or  trustees  for  the 
purposes  for  which  such  new  trustee  or  trustees  respectively 
shall  be  appointed  tru'stee  or  trustees,  and  as  the  trustee  or 
trustees  in  these  presents  named,  his  or  their  heirs,  executors, 
or  administrators,  in  or  to  whose  place  such  new  trustee  or 
trustees  shall  respectively  come  or  succeed,  are  or  is  enabled  to 
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do^  or  could  or  might  have  done^  under  and  by  virtue  of  thcae 

preaeqts,  if  then  living  and  oootinuing  to  act  in  the  trusts  herd>y 

reposed  in  them  or  him,  any  thing  hereinbefore  contained  to 

Clsuae  to  id-    ^he  contrary  thereof  in  any  wise  notwithstanding:  PaoviDBD 

tnutoe&    ^     ALWAYS,  and  it  is  hereby  declared,  that  the  said  several  trustees 

hereby  nominated  and  appointed  or  to  be  appcnnted  by  virtue  of 
the  proviso  last  her^nbefore  contained,  and  each  and  every  of 
them,  and  the  heirs,  executors,  administrators,  and  asogna  of 
them,  each  and  every  of  them,  shall  be  charged  and  chai^geable 
respectively  only  for  such  monies  as  they  shaU  respectively  le- 
cdve  by  virtue  of  the  trusts  hereby  in  them  reposed,  notwitb- 
standing  his  or  thwr,  or  any  of  their  giving  or  signing,  or 
joining  in  {^ving  or  signing  any  receipt  or  receipts  for  the  sake 
of  conformity ;  and  any  one  or  more  of  them  shall  not  be  an- 
swerable or  accountable  for  the  other  or  others  of  them,  or  for 
the  acts,  receipts,  neglects,  or  defaults  of  the  other  or  otbets 
of  them,  but  each  and  every  of  them  only  for  bis  and  th^ 
own  acts,  receipts,  neglects,  or  de&ults  respectively ;  and  that 
any  one  ormore  of  them  shall  not  beansweraUe  or  acoountaUe 
tot  any  banker,  broker,  or  other  person  with  whom,  or  in  whose 
bands,  any  part  of  the  said  trust  monies  shall  or  may  be  de- 
posited or  lodged  for  safe  custody,  or  otherwise,  in  the  execution 
of  the  trusts  hereinbefore  mentioned ;  and  that  they  or  any  of 
them  shall  not  be  answerable  or  aooountaUe  for  the  insufficiency 
or  defidency  of  any  security  or  securities,  stocks  or  funds,  in  or 
upon  which  the  said  trust  monies  or  any  part  thereof  shall  be 
placed  out  or  invested,  nor  for  any  otliMsr  misfortune,  loss,  or 
damage  which  may  happen  in  the  execution  of  the  aforesaid 
trusts,  or  in  relation  thereto,  except  the  same  shall  hiqspen  by  or 
through  their  own  wilful  de&ult  respectively ;  and  also  that  it 
shall  and  may  be  lawful  to  and  foi  them  the  said  trustees  in 
these  presents  named,  and  such  future  trustee  or  trustoes  to 
be  appcMOted  as  aforesaid,  and  every  or  any  of  them,  thdr  and 
every  of  their  heirs,  executors,  and  asogns,  by  and  out  of  the 
monies  which  shall  come  to  their  respective  hands  by  virtue  of 
the  trusts  aforesaid,  to  retain  and  reimburse  himself  and  them- 
selves respectively,  and  also  to  allow  to  his  and  their  oo^trustee 
and  co-trustees  all  costs,  charges,  damages,  and  expenses  wbidi 
they  or  any  of  them  shall  or  may  sufKo*,  sustain,  expend,  dis- 
burse be  at,  or  be  put  unto,  in  or  about  the  execution  of  the 
aforesaid  trusts,  or  in  relation  thereunto.    In  witness,  &c. 
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No.  XIII. 

Surrender  of  a  LeoBefor  Lives  by  a  married  Womant  without 
a  Fine  under  the  Staiute^Geo.  II,  c.  SI  (a). 

To  ALL  TO  WHOM  THBSS  PEX8BMT8  SHALL  COMB, 

ABo£  and  C  his  wife  (before  her  marriage  C  D,  ^^^^ 

spinster),  send  greeting :  Whbbbas  the  Warden  and  Sdudars  i^*J^t^|^ 
of      V       by  an  indenture  of  lease  under  tbor  oommon  seal,  to  be  but- 
bearing  date  the  day  of         did  grant,  demise,  and  lease  rendered. 

unto  the  said  C  B  (then  C  2>,  spinster)  all  diat  messuage,  &c.  ' 
(the  parcels),  to  hold  the  same,  with  the  appurtenances,  unto  the 
said  C  By  her  bars  and  asrigns,  fimn  the  day  of 

for  and  during  the  natural  lives  <^  E  P,  O  ff^  and  /  JT,  and 
the  life  of  the  survivor  or  longer  liver  of  them,  at  and  under 
the  yearly  rents,  and  subject  to  the  covenants  and  agreements   n^, 
therdn  reserved  and  contained,  and  on  the  part  of  the  tenant  or 
lessee  to  be  paid,  observed,  and  performed :  And  whereas  the  ^^^^^^  ^^ 
said  E  JF^hath  departed  this  life :  And  whereas  the  said  A  B,  Uveg,  the 
and  C  his  wife,  b^g  deurous  of  obtaining  a  renewal  of  the  application, 
aforesaid  lease  in  consequence  of  the  death  of  the  said  E  F,  to  renew, 
have  applied  to  and  requested  the  said  Warden  and  Scholars 
to  grant  a  new  lease  of  the  said  demised  premises,  and  which 
the  said  Warden  and   Scholars  have  agreed  to  do  upon 
having  the  said  recited  indenture  of  lease,  and  the  premises 
thereby  demised,  surrendered  and  g^ven  up  in  manner  here- 
inafter mentioned;  And  whereas  by  an  order  of  the  high  and  the  order 
Court  of  Chancery,  bearing  date  the  day  of  and  of  Cham:ery^ 

made  on  the  petition  of  the  said  A  B,  and  C,  now  his  wife,  it  directing  the 
is  ordered,  (here  recite  the  order):  Now  these  presents 
WITNESS,  that  in  pursuance  of  the  aforesaid  agreement,  and  in 
obedience  to  the  aforesaid  order,  and  by  virtue  of  the  afore- 
said act  of  parliament,  mentioned  in  and  referred  to  in  the  said 
order,  and  for  and  in  consideration  of  the  sum  of  10s,  a  piece  of 
lawful  money  of  Great  Britain  to  the  said  A  B,  and  C  his  wife, 
paid  by  the  said  Warden  and  Scholars  at  or  immediately  before 


(a)  Vide  supra,  p.  lOS. 
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the  sealing  and  delivery  of  these  presents  (the  receipt  wh&ceaf 
is  hereby  acknowledged) ;  they  the  said  A  By  and  C  hisiwifey 
HAVE  and  each  of  them  hath  surrendered  and  yielded  up^ 
and  by  this  present  deed  do  and  each  of  them  doth  surrender 
and  yield  up  unto  the  said  Warden  and  Scholars,  the  said  mes- 
suage or  tenement  and  premises  hereinbefore  described,  and 
comprised  in  the  aforesaid  in  part  recited  indenture  of  lease, 
with  the  appurtenances,  and  also  the  said  redted  indenture  of 
lease  and  all  the  estate,  right,  title,  interest,  claim,  and  de- 
mand whatsoever  of  them  the  said  A  B,  and  C  his  wife,  or 
ather  of  them,  of,  in,  to,  and  out  of,  the  same  premises,  and 
every  part  thereof,  to  the  end  that  all  the  subsisting  estate 
and  interest  under  the  said  indenture  of  lease  of  and  in  the 
said  demised  premises,  may  merge  ^nd  be  extinguished  in  the 
inheritance  of  the  same  premises,  and  to  the  intent  and  iv 
CONFIDENCE  that  the  said  Warden  and  Scholars  shall  and  do 
grant  a  new  lease  of  the  same  premises,  pursuant  to  the  af<Hi»* 
said  order.    In  witness,  &c. 
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No.  XIV. 

SeUlemeni  of  real  estate  for  the  separate  Use  of  a  married 

Woman  (a). 

This  indenture  made  the  day  of  in  the  year 

of  our  Lord  18S0,  between  E  H  of  of  the  first  part,  Parties. 

A  B  of  y  and  C  Dof  of  the  second  part^  and  T I 

of  and  iS'his  wife  (late  S  H^  the  mother  of  the  said  E  H) 

of  the  third  part^  Witnesseth,  that  in  consideration  of  the 
natural  love  and  affection  which  the  said  E  H  hath  and  beareth  ^^^q, 
for  his  mother  the  said  S  /,  and  for  and  in  consideration  of  the  ^ 
sum  of  10^.  of  lawful  money  of  Great  Britain  to  the  said  E  H 
in  hand  well  and  truly  paid  by  the  said  A  B  and  C  D^  at  or 
before  the  sealing  and  delivering  of  these  presents  (the  receipt 
whereof  is  hereby  acknowledged),  he  the  said  E  H^  with  the 
privity  and  approbation  of  the  said  T  /and  S  his  wife  (testified 
by  their  being  parties  to,  and  sealing  and  delivering  of  these 
presents,  hath  granted,  bargained,  sold,  aliened^  released  and  The  settlor 
confirmed,  and  by  these  presents  doth  grant,  bargidn,  sell,  Pfj^  ^^  '^" 
alien,  release  and  confirm  unto  the  said  A  B  and  CD  (in  their 
actual  possession  now  being  by  virtue  of  a  bargain  and  sale  to  (reference  to 
them  thereof  made,  in  consideration  of  5s.  by  the  said  E  H^  lease  for  a 
by  indenture  bearing  date  the  day  next  before  the  day  of 
the  date  of  these  presents,  for  the  term  of  one  whole  year,  com- 
mencing from  the  day  next  before  the  day  of  the  date  of  the 
said  indenture  of  bargain  and  sale,  and  by  force  of  the  statute 
made  for  transferring  uses  into  possession),  and  to  their  heirs, 
ALL,  &c.  (the  parcels),  together  with  all  and  singular  houses, 
outhouses,  edifices,  buildings,  barns,  stables,  coachhouses,  cot-  Parcels  and 
tages,  yards,  gardens,  orchards,  backsides,  tofls,  lands,  meadows, 
pastures,  commons,  common  of  pasture,  common  of  turbary, 
mines,  minerals,  quarries,  furzes,  trees,  woods,  underwoods, 
coppices,  and  the  ground  and  soil  thereof,  mounds,  fences, 
hedges,  ditches,  ways,  waters,  watercourses,  liberties,  privileges, 
easements,   profits,  commodities,   emoluments,  hereditaments 


(a)  See  supra,  p.  159. 
VOL,  II.  D  D 


403 


Appendix. 


Habekdum. 


To  the  re- 


and  appurtenances  whatsoever  to  the  said  messuages  or  tene- 
mentSy  lands,  hereditaments  and  premises  belonging,  or  in  any- 
wise appertaining,  or  with  the  same  or  any  of  them  respectively 
now  or  at  any  time  heretofore  demised,  leased,  held,  used, 
occupied,  or  enjoyed,  or  accepted,  reputed,  deemed,  taken  or 
known  as  part,  parcel  or  member  of  them  or  any  part -of  them, 
or  appurtenant  thereunto,  with  their  and  every  of  their  ap- 
purtenances :  AtiD  the  reversion  and  reversions,  remainder  and 
remainders,  yearly  and  other  rents,  issues  and  profits  of  all 
and  singuUr  the  said  messuages  or  tenements,  lands,  hereditft. 
ments  and  premises  hereby  granted  and  released,  or  intended 
so  to  be ;  And  all  the  estate,  right,  titk,  interest,  inheritance, 
use,  trust,  property,  claim  and  demand  whatsoever,  both  at  law 
and  in  equity,  of  him  the  said  E  H,  of,  in  and  to  the  same 
premises,  and  every  part  and  parcel  thereof,  to  have  and  to 
HOLD  the  said  messuages  or  tenements,  lands,  hereditaments, 
and  all  and  mngular  other  the  premises  hereinbefore  granted 
and  released,  or  expressed  and  intended  so  to  be,  ^th  dieir 
appurtenances,  unto  the  said  A  B  and  C  Z>,  and  their  heirs,  to 
leasees  to  such  SUCH  USES,  upon  such  trusts^  and  to  and  for  such  intents  and 

w^  sball^y    P^'ip^'^^j  '^^  with,  under  and  subject  to  such  powers,  pro* 
deed  appoint,    visoes^  agreements  and  declarations  as  the  said  S  /,  notwidi- 

standing  her  coverture,  shall  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  revocation  and  new  appobt- 
ment,  to  be  by  her  sealed  and  delivered  in  the  presence  dl  and 
attested  by  two  or  more  credible  witnesses,  from  time  to  time, 
direct,  limit  or  appoint ;  and  for  default  of,  and  until  such 
direction,  limitation  or  appointment,  and  so  far  as  any  sudi 
direction,  limitation  or  aptxMntment  diall  not  extend  to  the  use 
<xf  the  'said  A  B  and  C  D,  their^  heirs  and  asagns,  during  the 
joint  lives  of  the  said  T I  and  S  his  wife,  in  trust,  to  collect, 
band  and  wife,  ^  j^  ^^^  receive  the  rents,  issues  and  profits  of  the  several 
ceivetherentB,  hereditaments  and  premises  hereinbefore  granted  and  released, 

or  expressed  and  intended  so  to  be,  as  and  when  the  same  shall 
become  payable,  and  to  pay  the  same  to  such  person  or  persons, 
and  for  such  intents  and  purposes  as  the  said  S I  shall  fimm 
time  to  time,  notwithstanding  her  coverture,  by  any  writing  or 
writings  under  her  hand  (but  so  as  not  to  dispose  of  or  afiisct  the 
same  by  way  of  sale,  mortgage,  charge  or  otherwise^  in  the 
way  of  antidpation),  direct  or  appoint;  or  in  defiiuk  of 
such  direction  or  appointment,  into  her  own  hands  for  her  sole 
said  separate  use  and  benefit,  independently  and  exclusively  of 
her  husband  the  said  T  /,  and  without  bdng  in  anywise  subject 


and  for  de- 
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to  his  debts,  oontro],  interference  or  engagements,  and  the 
reedpts  of  the  said  S I  or  of  her  appointees,  notwithstanding  Receipts  of 
her  ooyerture,  to  be  from  time  to  time  sufficient  discharges  for  ficient  dis- 
the  Rame ;  and  if  the  said  S I  shall  survive  the  said  T  /,  then  charges, 
immediately  after  the  decease  of  the  said  T I  to  the  use  of  the  ^^^^^  ^^^® 
said  S  If  her  heirs  and  assigns  for  ever ;  but  if  the  said  S  I  then  after  de- 
shall  die  in  the  lifetime  of  the  said  T  /,  then  to  such  uses,  ?**;?^*l""- 
1  1  /.  t    .  1  t     .  1      ^^^  to  the 

upon  such  trusts,  and  for  such  m tents  and  purposes,  and  with,  useof  the  wife 

under  and  subject  to  such  powers,  provisoes,  afreements  and  [^  ^f^>  ^^\  i^„ 
jix»  i_         -jcfF  •N..JI-T  .  hiwband  shall 

declarations  as  the  said  S  /,  notwithstanding  her  coverture,  survive,  then 

shall  by  her  last  will  and  testament  in  writing,  or  any  codicil  to  such  uses 
or  codicils  in  writing,  or  any  writing  or  writings  in  the  nature  \yj  p^j]  _. 
of  or  purporting  to  be  a  will  or  codicil,  to  be  respectively  by  point, 
her  signed  and  published  in  the  presence  of  and  attested  by 
three  or  more  credible  witnesses,  direct,  limit  or  appoint ;  and  and  in  default 
in  default  of  such  direction,  limitatbn  or  appointment,  and  so  ^f^^^g^^  .^ 
far  as  any  such  direcdon,  limitadon  or  appointment  shall  not  wife's  right 
extend,  to  the  use  of  the  right  heirs  of  the  said  S I  for  ever :  ^^'^"' 
Provided  always,  and  it  is  hereby  agreed  and  declared  be-  Declaration 
tween  and  by  the  parties  to  the  presents,  that  the  receipt  or  that  the  re- 
receipts  in  writing  of  the  said  A  B  and  C  D  (see  the  farm  ^j^g  ^^ 
fff  this   declaration  in  precedent  No,  ix.) :   Provided    al-  be  sufficient 
WAYS,  and  it  is  hereby  agreed  and  declared  between  and  by  ^^"^IKcs. 
the  said  parties  to  these  presents,  that  if  the  said  trustees  in  and  appoint  new 
by  these  presents  nominated  and  appointed,  or  any  future  trustees. 
trustee  or  trustees  to  be  appointed  in  the  stead  or  place  of  them, 
or  any  of  them,  as  hereinafter  is  mentioned,  shall  happen  to  die 
or  be  desirous  of  being  discharged  of  and  from,  or  refuse  or 
decline,  or  become  incapable  to  act  in  the  trusts  hereby  in  them 
respectively  reposed  as  aforesaid,  before  the  said  trusts  shall  be 
fully  executed,  performed  or  discharged,  then  and  in  such  case, 
and  when  and  so  often  as  the  same  shall  happen,  it  shall  and 
may  be  lawful  to  and  for  the  said  S  /,  notwithstanding  her  cover- 
ture, by  any  deed  or  deeds,  instrument  or  instruments  in  writ- 
ing, to  be  sealed  and  delivered  by  her  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  from  time  to  time 
to  nominate,  substitute  or  appoint  any  other  person  or  persons 
to  be  a  trustee  or  trustees  in  die  stead  or  place  of  the  trustee  or 
trustees  so  dying,  or  desiring  to  be  discharged^  or  refusing, 
declining  or  becoming  incapable  to  act  as  aforesaid  ;  and  that 
^hen  and  so  often  as  any  new  trustee  or  trustees  shall  be 
nominated  and  appointed  as  aforesaid^  all  the  trust  estates  and 
premises  which  shall  then  6e  vested  in  the  trustee  or  trustees 
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sa  dying,  or  desiring  to  be  discharged^  or  refusing,  decFHiii^ 
or  becoming  incapable  to  act  as  aforesaid,  either  solely  or  jointlj 
'with  the  other  trustee  or  trustees,  shall  be  thereupon,  with  all 
convenient  speed,  conveyed  and  assured  in  such  sort  and  man- 
ner,  and  so  as  that  the  same  shall  and  may  be  legally  and  ef- 
fect ually  vested  in  the  surviving  or  continuing  trustee  or  trustees 
of  the  same  trust  estates  and  premises  respectively,  and  such 
new  or  other  trustee  or  trustees,  or  if  there  shall  be  no^continu- 
ing  trustee  or  trustees  of  the  same  trust  estates  and  premises, 
then  in  sudi  new  trustees  only,  to  the  same  uses  and  upon  the 
same  trusts  as  are  hereinbefore  declared  of  and  concerning  the 
same  trust  estates  and  premises  respectively  (the  trustee  or 
trustees  whereof  shall  so  die,  or  be  desirous  of  being  dis- 
charged, or  refuse,  decline,  or  become  incapable  to  act  as 
aforesaid),  or  such  of  them  as  shall  or  may  be  then  subsisting 
and  capable  of  taking  effect ;  and  that  every  such  new  trustee 
or  trustees  Shall  and  may  in  all  things  act  and  assist  in  the 
management,  carrying  on,  and  execution  of  the  trusts  to  which 
.  he  otthey  shall  be  so  appointed,  in  conjunction  with  the  other 
then  surviving  or  continuing  trustee  or  trustees  of  the  same 
trust  estates  and  premises  respectively,  if  there  shall  be  any 
such  continuing  trustee  or  trustees,  if  not,  then  by  himself  or 
themselves  as  fully  and  effectually  and  with  all  the  same  power 
and  powers,  authority  and  authorities  whatsoever,  to  all  intents, 
effects,  constructions,  and  purposes  whatsoever,  as  if  he  or  they 
had  been  originally  in  and  by  these  presents'nominated  trustee 
or  trustees  for  the  purposes  for  which  s^uch  new  trustee  or 
trustees  respectively  shall  be  appointed  trustee  or  trustees,  and 
as  the  trustee  or  trustees  in  these  presents  named,  his  or  their 
heirs,  executors,  or  administrators,  in  or  to  whose  place  such 
new  trustee  or  trustees  shall  respectively  come  or  succeed,  are 
or  is  enabled  to  do,  or  could  or  might  have  done  under  and 
by  virtue  of  these  presents  if  then  living,  and  continuing  to 
act  in  the  trusts  hereby  reposed  in  them  or  him,  any  thing 
hereinbefore  contained  to  the  contrary  thereof  in  any  wise  not- 
Clause  tore-     withstanding:  Peovided  always,  and  it  is  hereby  declared 
imbm^  and     that  the  said  several  trustees  hereby  nominated  and  apjxMDtea 
tJi£!^^  ^^  by  virtue  of  the  proviso  last  hereinbefore  contained,  and  each 

and  every  of  them,  and  the  heirs,  executors,  administrator^ 
and  assagns  of  them,  each  and  every  of  them,  shall  be  chargea 
and  chargeable  respectively  only  for  such  monies  as  they  shaJ 
respectively  actually  receive  by.  virtue  of  the  trusts  hereby 
them  reposed,  notwithstanding  his  or  their,  or  any  of  to^ 


Appendix,  405 

giving  or  sigDing,  or  jotning  in  giving  or  signing  any  receipts 
for  the  sake  of  oonformity ;  and  any  one  or  more  of  them  shall 
not  be  answerable  or  accountable  for  the  other  or  others  of 
them,  or  for  the  acts,  recapts^neglects^^  or  defaults  of  the  other 
or  others  of  them,  but  each  and  every  of  them,  only  for  his 
and  their  own  acts,  receipts,  neglects,  or  defaults  respectively ; 
and  that  any  one  or  more  of  them  shall  not  be  answerable  or 
accountable  for  any  misfortune,  loss,  or  damage  which  may 
haj^n  in  the  execution  of  the  aforesaid  trusts,  or  in  relation 
thereto,  except  the  same  shall  happen  by  or  through  their  own 
wilful  default  respectively :  and  also  that  it  shall  and  may  be 
lawful  to  and  for  them  the  said  trustees,  in  these  presents 
named,  and  such  future  trustee  or  trustees  to  be  appointed  as 
aforesaid,  and  every  or  any  of  them,  their  and  every  of  their 
heirs,  executors,  administrators,  and  assigns,  by  and  out  of  the 
monies  which  shall  come  to  their  respective  hands  by  virtue  of 
the  trusts  aforesaid,  to  retain  to  and  reimburse  himself  and 
themselves  respectively,  and  also  to  allow  to  his  and  their 
co-trustee  or  co-trustees  all  costs,  charges,  damages,  and  ex- 
penses which  they  or  any  of  them  shall  or  may  suffer,  sustain, 
expend,  disburse,  be  at,  or  be  put  unto,  in,  or  about  the 
execution  t>f  the  aforesaid  trusts,  or  in  relation  thereunto: 
And  the  said  E  H,  for  himself,  his  heirs,  executors,  and  ad-  Covenanuby 
ministrators,  doth  covenant,  promise,  grant,  and  agree  to  and  ^V?'  hath 
witli  the  siud  A  B  and  C  D,  their  h^rs  and  assignsi^  by  these  good  right  to 
presents  in  manner  following  (that  is  to  say),  that  for  and  not-  ^i^^®7>  ^ 
withstanding  any  act,  deed,  matter,  or  thing  whatsoever  by 
him  the  said  E  H^  or  any  of  his  ancestors,  made,  done,  exe- 
cuted, -oonmitted,  or  willingly  or  knowingly  suffered  to  the 
contrary,  he  the  said  E  H  now  hath  in  himsdf  good  right,  full 
power,  and  lawful  and  absolute  authority  to  grant,  release, 
convey,  settle,  and  assui^  the  said  messuages  or  tenements, 
lands  and  hereditam«its  hereinbefore  by  these  presents  granted 
and  released  by  him  as  .aforesiud,  with  their  respective  ap- 
purtenances, to  the  several  uses,  upon  the  several  trusts,  and  for 
the  several  intents  and  purposes,  and  under  and  subject  to  the 
several  powers,  provisoes,  declarations,  limitations,  and  agree- 
ments hereinbefore  limited,  expressed,  dedared,  and  contained 
of  and  concerning  the  same  respectively,  according  to  the  true 
intent  and  meaning  of  these  presents:  And  that  all  and  sin- 
gular the  same  messuages  or  tenements,  lands,  hereditaments, 
and  premises  shall  and  may  from  time  to  time,  and  at  all  times 
hereafler  remain,  continue,  and  be  to  and  for  the  several  uses,* 
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intents^  and  purposes,  upon  the  trusts,  and  under  and  subject 
to  the  several  powers,  provisoes,  declarations,  and  agreements 
hereinbefore  limited,  expressed,  declared,  and  contained  of  and 

For  quiet  en-    concerning  the  same  respectively,  and  shall  and  may  be  peaoe- 

joyme  ^^^y  mjj  quietly  held  and  enjoyed  accordingly,  without  any 

let,  suit,  trouble,  denial,  eviction,  gection,  disturbance,  in- 
terruption, claim,  or  demand  whatsoever,  of  or  by  him  the  said 
£  jET,  or  his  heirs,  or  any  other  person  or  persons  lawfully  or 
equitably  claiming  or  to  claim  by,  from  or  under,  or  in  trust 
for  him  or  them,  or  by,  from,  or  under  any  of  his  ancestors; 
And  that  free  and  clear,  and  freely  and  clearly  acquitted, 
exonerated,  released,  and  for  ever  discharged  or  otherwise  by 

Free  from  in-   bim  the  said  E  H,  or  his  heirs,  executors,  or  administrators, 

well  and  sufficiently  saved,  defended,  kept  harmless,  and  inr 
demnified  of,  from,  and  against  all,  and  all  manner  of  former 
and  other  gifts,  ^ants,  bargains,  sales,  mortgages,  jointures, 
dowers,  right  and  title  of  dower,  uses,  intiuls,  trusts,  wills,  re- 
versions, or  remainders  in  the  crown,  statutes  merchant,  and  of 
the  staple,  recognizances, judgments,  extents,  elegits,  executions^ 
rents,  arrears  of  rent,  annuities,  legacies,  sum  and  sums  of 
money,  yearly  payments,  forfeitures,  re-entry,  cause  and  causes 
of  forfeiture  and  re-entry,  debts  of  record,  debts  due  to  the 
King^s  Majesty,  and  of,  from,  and  against  all  other  estates, 
titles,  troubles,  charges,  and  incumbrances  whatsoever,  dther 
already  Jiad,  made,  committed,  done,  executed,  occasioned,  or 
suffered,  or  hereafter  to  be  had,  made,  committed,  done,  executed, 
occasioned,  or  suffered  by  him  the  said  EH,  or  his  heirs,  or 
any  other  person  or  persons  lawfully  claiming  or  to  daim  by, 
from,  or  under,  or  in  trust  for  him  or  them,  or  any  of  them : 

And  for  And  further,  that  he  the  said  E  H,  and  his  heirs,  and  all 

and  every  other  person  or  persons  having  or  claiming,  or  who 
shall  or  may  have  or  claim  any  estate,  right,  title,  interest, 
trust,  property,  claim,  and  demand  whatsoever,  either  at  law  or 
in  equity,  of,  in,  to,  or  out  of  the  said  hereditaments  and  pre- 
mises hereby  granted  and  released,  or  expressed  and  intended 
so  to  be,  or  any  of  them,  or  any  part  thereof,  by,  from,  or 
under,  or  in  trust  for  him,  or  by,  from,  or  under  any  of  his 
ancestors,  shall  and  will  from  time  to  time,  and  at  all  times 
hereafter,  at  the  request  of  the  said  S  /,  but  at  the  proper 
costs  and  charges  of  the  said  T I  and  S  I,at  one  of  them,  make, 
do,  acknowledge,  levy,  suffer,  and  execute,  or  cause  and  pro- 
cure to  be  made,  done>  iicknowledged,  levied,  suffered,  and 
executed,  all  and  every  such  further  and  other  acts,  deeds, 


further  as^ 
flurance. 
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things,  devices,  conveyances,  and  assurances  in  the  law  what- 
soever, for  the  further,  better,  more  perfectly  and  absolutely 
conve3ring,  or  assuring  of  the  said  messuages  or  tenements, 
lands,  hereditaments,  and  premises  hereby  granted  and  released, 
or  expressed  and  intended  so  to  -be,  and  every  of  them,  and 
every  part  and  parcel  thereof,  with  their  and  every  of  their 
appurtenances,  to  the  uses,  upon  the  trusts,  for  the  intents  and 
purposes,  and  under  and  sulgect  to  the  powers,  provisoes, 
agreements,  and  declarations  hereinbefore  limited,  declared, 
and  contiuned  of  and  concerning  the  same,  according  to  the 
true  intent  and  meaning  of  these  presents,  be  the  same  by  fine 
or  fines,  common  recovery  or  common  recoveries,  or  any  other 
matter  of  record  or  not  of  record,  or  otherwise  howsoever,  as 
by  the  said  SI,0t  any  of  the  parties  interested  in  the  pre- 
mises, th^  or  any  of  their  counsel  in  the  law,  shall  be  reason- 
ably devised  or  advised  and  required,  so  as  such  further  as- 
surances  contain  or  imply  in  them  no  further  or  other  covenant 
or  warranty  than  against  the  person  or  persons  who  shall  be 
required  to  make  and  execute  the  same,  and  his,  her,  or  their 
heirs,  executors,  or  administrators,  acts  and  deeds  respectively, 
and  so  as  that  the  party  or  parties  who  shall  be  required  to 
make  and  execute  such  further  assurance  or  assurances,  be  not 
compelled  or  compellable  to  travel  or  go  from  the  place  or 
places  of  his  or  their  respective  abodes  for  the  doing  thereof. 

In  W1TKB86,  &c 
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No.  XV. 

Gift  hy  Win  of  Personal  Estate  to  the  separate  use  of  a 

Married  Woman  (a). 


Bequest  to 
trustees  in 
case  testator's 
sister  shall 
survive  him, 
of  500/.  upon 
trusty 

to  invest  on 
governmem 
orrealse- 
curitiesj 


with  power  to 
vary  se- 
curities, 
and  during 

{lint  lives  of 
ushand  and 
wife  to  pay 
interest  and 
dividends 
to  such  per- 
sons as  wife 
shall  hy 
writing  ap- 
point, out  not 
by  antidpa- 
tion, 

and  in  de- 
fault into 
her  own 
hands  for  her 
separate  use. 

Receipts  of 
wife  to  be 
sufficient 
discharges. 

And  if  wife 
survive, 
then  to  trans- 
fer trust 
monies,  &c. 
to  wife  abso-' 
lut^Iy 


And!  do  hereby  give  and  l)equeath  to  the  said  E  Fand  G  H^ 
in  case  my  sbter  C  Z>,  the  wife  of  the  Reverend  H  Df0£         , 
shall  survive  me,  but  not  otherwise,  the  sum  of  ^500,  sterling, 
UPON  TRUST,  that  they  the  said  E  F  and  G  H,  and  the  sur- 
vivor of  them,  and  the  executors,  adndnistrators,  or  assigna  of 
such  sundvor,  do  and  shall  lay  out  and  invest  the  same  in  thor 
or  his  names  or  name,  in  the  purchase  of  a  competent  share  or 
competent  shares  of  the  parliamentary  stocks  or  public  funds 
of  Great  Britahi,  or  at  interest  upon  govem^nent  or  real  se- 
ctirities  in  England:  And  do  and  shall  (with  the  consent  in 
writing  of  my  said  sister  during  her  hfe),  alter,  vary,  and 
transpose  the  said  stocks,  funds»  and  securities,  at  ther  or  his 
discretion  ;  And  do  and  shall  during  the  joint  lives  of  the  said 
H  D,and  C  D  his  wife,  pay  and  apply  the  interest,  dividends, 
and  annual  produce  of   the  said   sum   of  ^500,  and  the 
stocks,  funds,  or  securities,  in  or  upon  which  the  same  shall  be 
laid  out  or  invested,  to  such  person  or  persons,  and  for  such 
intents  and  purposes  as  my  said  sister,  C  Z>,  shall  from  time  to 
time,  notwithstanding  her  coverture,  by  any  writing  or  writings 
under  her  hand  (but  not  so  as  to  dispose  of  or  affect  the  same 
by  any  sale,  mortgage,  or  charge,  or  otherwise,  in  the  way  o( 
antiripation)  director  appoint;  And  in  default  of  such  direction 
or  appointment,  into  her  own  hands,  for  her  sole  and  separate 
use  and  benefit,  independently  and  exclusively  of  the  said  HD^ 
her  husband,  and  without  being  in  any  wise  subject  to  his  debts, 
control,  interference,  or  engagements:  And  the  receipts  of  my 
said  sister  or  of  her  appcmitees,  notwithstanding  her  coverture, 
to  be  from  time  to  time  sufficient  discharges  for  the  same :  And 
UPON  FURTHER  TRUST,  that  if  the  said  IT  Z>  ^all  depart  this  life 
in  the  lifetime  of  the  said  C,  his  wife,  then  and  in  such  case,  the 


(a)  See  supra,  p.  16SL 
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said  E  F  and  G  H^  or  the  survivor  of  them,  or  the  executors, 
administrators,  or  assigns  of  such  survivor,  do  and  shall,  imme- 
diately after  the  decease  of  the  said  H  D,  pay,  transfer,  or 
assign,  the  said  sum  of  <^500,  and  the  stocks,  funds,  or  se- 
curitiee^  in  or  upon  which  the  same  shall  be  bud  out  or  invested, 
and  the  interest,  dividends,  and  annual  produce  thereof,  to  the 
said  C  i>,  her  executors,  administrators,  or  asagns,  for  her  or 
their  proper  use  and  benefit,  and  without  being  subject  to  any 
disposition  of  or  by  the  said  H  D,  during  his  lifetime:  Axi>  Butif  hus- 

UPON  FUBTHEE  TEUST,  that  if  the  said  C  D  shall  depart  this  life  ^"^J^  *^® 

,  .  •    survivor, 

in  the  lifetime  of  the  said  H  D,  her  husband,  then,  and  m  such 

case,  the  said  E  F  and  G  H,  and  the  survivor  of  them,  and 

the  executors,  administrators,  and  assigns  of  such  survivor,  do 

and  shall,  from  and  after  the  decease  of  the  said  C  2>,  stand  then  trustees 

and  be  possessed  of  and  interested  in  the  said  sum  of  «f  600,  and  ^  stwid  pos- 

*  .11  scssed  of  trust 

the  stocks,  funds,  or  securities,  in  or  upon  which  the  same  shall  monieB,  &c 

be  laid  out  or  invested,  and  the  .interest,  dividends  and  annual 
produce  thereof,  upon  and  for  such  trusts,  intents  and  purposes,  ss  wife  shall 
as  the  said  C  D,  notwithstanding  her  coverture,  shall  by  her  pjj^   *^ 
last  will  and  testament  in  writing,  or  any  bodicil  or  codicils 
thereto,  or  any  writing  or  writings  in  the  nature  of,'  or  pur- 
porting to  be,  a  will  or  codicil,  direct  or  appoint :  And  in  de-  and  in  default 
fault  of  such  direction  or  appointment,  and  so  far  as  no  such  <>f  ^PI^iQ^ 
direction  or  appointment  shall  extend,  in  teust  for  all  and  every  ^  ^^^j^  f^ 
the  children  and  child  of  the  said  C  2>,  by  her  present  or  any  wife's 
future  husband,  who  b^g  a  son  or  sons  shall  attain  the  age  of  present  or  a 
twenty-one  years,  or  being  a  daughter  or  daughters  shall  attidn  future 
that  age,  or  marry,  to  be  divided  between  or  among  them,  if  "'"hand, 
more  than  one,  in  equal  shares  and  proportions,  and  if  there 
shall  be  but  one  such  child,  the  whole  to  be  in  trust  for  that  one 
child :  And  if  there  shall  be  no  child,  in  trust  for  the  person  or  but  if  no 
persons  who,  under  the  statute  for  the  distribution  of  the  effects  ^^f^^^g 
of  intestates,  would,  at  the  decease  of  the  said  C  Z>,  have  become  next  of  Idn. 
entitled  to  her  personal  estate  if  the  said  H  D  had  died  during 
her  lifetime,  and  she  the  siud  C  D  had  died  unmarried  and  in- 
testate. 
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A  SetUemefUf  before  Marriage^  to  the  W\fVe  separaie  usty  of 
real  andpereonal Estates  to  which  she  was  then  entiikdjOnd 
to  which  she  might  become  entitled  during  the  Coverture(ay 

This  indenture  made  the        day  of  ,  in  the  year 

of  our  Lord  18S0,  between  C  D  of  ,  spinster,  (the 

heir  at  law  and  only  next  of  kin  of  W  D  of  ,  her  late 

Parties.  father  deceased)  of  the  first  part,  A  B  of  esquire  of  the 

second  part,  and  £  F of  GHof       and /if  of 

Redtes the  of  the  third  part:  Whereas  the  said  WD,  deceased,  h&ng 
father  in-  ^^  ^®  ^®  ^^  ^^^  death  seised  or  entitled  of  an  estate  of  in- 
testate^ and  ^  heritance  in  fee  simple  in  possession  of  or  to  the  messuages  or 
freehold  ^  tenements,  lands,  and  other  heredUtaments,  hereinafter  parti- 
cularly described,  and  intended  to  be  hereby  granted  and  re- 
leased, with  their  appurtenances,  and  being  possessed  of  or 
and  personal     entitled  to  a  considerable  personal  estate,  on  or  about  the 

day  of  departed  this  life  intestate^  leaving  the  said  C  D 

Alao  her  title   his  heir  at  law  and  only  next  of  kin ;  And  whereas  by  an 
to^MfesT**    indenture  of  lease,  bearing  date  on  or  about  the       day  of 

,  and  made  or  expressed  to  be  made  between  the  dean  and 
chapter  of  of  the  one  part,  and  the  said  C  D  of  the  oUier 
part :  For  the  considerations  therein  mentioned,  the  said  dean 
and  chapter  did  grant  and  demise  unto  the  siud  C  2)  all  that  mes- 
suage, &c.  (the  parcels)  with  the  appurtenances,  to  hold  the 
same  unto  the  said  C  2>,  her  hdrs  and  assigns,  for  and  during 
the  lives  of  the  three  several  persons  therein  respectively  named 
(and  all  of  whom  are  still  living),  at,  under,  and  subject  to  the 
rent,  covenants,  and  agreements  theron  reserved  and  contained, 
and  which  on  the  tenants*  or  lessees*  part  are  and  ought  to  be 
paid,  observed,  and  kept:  And  whereas  by  an  indentore  of 
lease,  bearing  date  on  or  about  the       of  $  and  made 

or  expressed  to  be  made  between  the  sidd  dean  and  ch^qpter  of 
the  one  part,  and  the  said  C  2>  of  the  other  part  {rediei  a 


(a)  See  ante,  p.  178. 


Appendix.  411 

lease  of  other  herediiamenti  to  the  same  effect  as  the  foregoing 
lease  is  recited):  And  whereas  by  a  bond  or  obligation  in  to  money  se- 
writing,  bearing  date  on  or  about  the        day  of  under  ^^^    ^ 

the  respective  hands  and  seals  o(  W  S  and  H  TjSl  sum  of 
c£4000  is  secured  to  be  paid  by  the  said  ^  «9  and  ^  7,  and 
their  respective  heirs,  executors^  and  administrators,  unto 
the  said  C  2>,  her  heirs,  executors,  administrators,  and  assigns, 
on  the  day  of  ,  which  will  be  in  the  year  of  our 

Lord  1883,  with  interest  thereon  after  the  rate  of  6  per  cent, 
per  annum f  payable  at  the  times  therein  mentioned :  And  and  to  money 
WHEHBAS  the  said  C  2)  is  also  enuded  to  a  sum  of  ^«400  ^  *^«  ^^• 
3  fsr  cent  consolidated  bank  annuities:   And  whereas  a  Also  recites 
marria£:e  hath  been'  agreed  upon,  and  is  intended  shortly  to  the  intended 
be  had  and  solemnised  between  the  said  C  D  and  A  B:  And  ^^  ^^  acree- 
WHERBAS  upon  the  treaty  for  the  sud  intended  marriage,  it  ment  to  settle 
was  agreed  that  all  and  singular  the  real  and  personal  estate  ^^^^^^ 
of  or  to  which  the  said  C  2>  is  seised  or  entitled  as  hereinbefore  separate  use 
is  mentioned,  and  all  other  the  real  and  personal  property  to  and  disposaL 
which  she  the  said  C  D  now  is,  or  which  at  any  time  during 
the  said  intended  coverture  she^  or  the  said  A  Bin  her  right, 
shall  or  may  become  entitled,  should  be  settled  and  assured,  so 
as  that  the  same  respectively  during  the  continuance  of  such 
coverture  might  be  for  the  separate  use  and  absolute  disposal 
of  her  the  sud  C  D :  And  that,  in  consideration  of  such  settle-  And  in  con- 
ment  she  the  said  C  D  should  relinquish  in  manner  hereinafter  ^gj^^of  wife 
mentioned  all  the  right  and  title  which  she  would  otherwise  a^prees  to  re- 
in consequence  of  her  marriage  with  the  said  A  B  have  or  J^J^  ^^^  ^^ 
derive  to  dower,  freebench,  or  thirds  out  of  the  real  estates  of  in  hus^nd's 
the  said  -rf  -B,  or  to  any  part  or  share  of  the  personal  estate  of  the  J^*^^£^ 
said  A  By  under  the  statutes  made  for  distribu^on  of  the  estates 
of  intestates :  And  whereas,  in  pursuance  and  part  performance  The  transfer 
of  the  said  agreement,  she  the  said  C  D  hath  this  day  transferred  ^^^g^^g, 
the  said  sum  of  c£S400  8  per  cent,  consolidated  bank  an-  tees' names. - 
nuities  into  the  names  of  the  said  E  F,  G  H^  and  /  iT,  in  the 
books  kept  by  the  (Governor  and  Company  of  the  Bank  of 
England  for  entering  the  transfers  of  the  same  stock,  as  they 
the  said  E  F,  G  H,  and  I K  do  hereby  respectively  admit  and 
acknowledge:  Now  this  indenture  witnbsseth,  that  in 
pursuance  and  further  performance  of  the  said  agreement,  and 
in  consideration  of  the  said  intended  marriage,  and  also  for  and 
.  in  consideration  of  the  sum  of  10^.  of  lawful  money  of  Great 
Britain  to  the  said  C  2>  in  hand,  well  and  truly  paid  by 
the  said  E  F,  G  H,  and  /  K,  at  or  before  the  sealing  and 
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delivery  of  these  presents  (the  receipt  whereof  is  hereby  ac- 
knowledged), she  the  said  C  D,  with  the  privity  and  appro- 
bation of  the  said  A  B  (testified  by  hb  being  a  party  to  and 
sealing  and  delivering  these  presents),  hath  granted,  bar- 
gained, sc4d,  aliened,  released,  and  confirmed,  and  by  these 
presents  doth  grant,  bargain,  sell,  alien,  release,  and  confirm 
unto  the  said  E  F,  G  Hj  and  /  K  (in  their  actual  possession, 
&c.  see  the  form  of  this  recital  in  precedent,  No»  14),  and  their 
h^rs,  ALL  tHosE  MESSUAGES,  &c.  (the  parcels)  together  with  all 
and  singular  houses,  outhouses,  &c  (see  the  general  words  m 
precedent.  No.  14) :  And  the  reversion  and  reveraons,  re- 
mainder and  remainders,  yearly  and  other  rents,  issues,  and  pro- 
fits of  all  and  singular  the  said  messuages  or  tenements,  lands, 
hereditaments,  and  premises,  hereby  granted  and  released,  or  in- 
tended so  to  be :  And  all  the  estate,  right,  title,  interest,  in- 
heritance, reversion,  use,  trust,  property,  chum,  and  demand 
whatsoever,  both  at  law  and  in  equity,  of  her  the  sud  C*  A  of,  in 
and  to  the  same  premises  and  every  part  and  parcel  thereof:  To 
HAVE  AND  TO  HOLD  the  Said  mcssuagcs or tenements,  lands, he- 
reditaments, and  all  and  singular  other  the  premises  hereinbefore 
granted  and  released,  or  expressed  and  intended  so  to  be,  with 
their  and  every  of  their  appurtenances,  unto  the  said  EF^GHy 
and  /  JT,  their  heirs  and  asrigns,  to  the  use  of  the  said  E  Ft 
G  H,  and  /  JT,  their  heirs  and  asogns  for  ever :  Upon  the 
TRUSTS,  nevertheless,  and  to  and  for  the  intents  and  purposes, 
and  with,  under,  and  subject  to  the  powers,  provisoes,  agree- 
ments and  declarations  hereinafter  mentioned,  expressed  and  de- 
clared of  and  concerhingthe  same  (that  is  to  say),  in  TRUsiforthe 
said  C  A  her  heirs  and  assigns,  until  the  said  intended  marriage 
shall  be  had  and  solemnised,  and  from  and  immediately  aft^ 
the  solemnisation  thereof,  upon  teust  that  they  the  ^ 
E  F,G  H,  and  I  JT,  and  the  survivors  and  survivor  of  them, 
and  the  bars  and  asagns  of  such  survivor.  Do  and  shall  during 
the  joint  lives  of  the  siud  C  2)  and  -4  -B  convey  and  dispose  of 
the  said  messuages  ac  tenements,  lands,  and  other  heredity 
ments  herdnbefore  granted  and  i^leased,  or  expressed  an» 
intended  so  to  be,  or  any  of  them,  or  any  part  or  parts  thereoj 
to  such  person  or  persons  for  such  estate  or  estates,  interest  of 
interests,  and  for  such  intents  and  purposes,  and  in  sucn 
manner  as  she  the  said  C  X>  (notwithstanding  her  coverture) 
by  any  deed  or  deeds,  instrument  or  instruments  in  wntmg» 
with  or  without  powers  of  nevocation  and  new  appointnaont, 
be  by  het  sealed  and  delivered  in  the  presence  of  and  to 
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attested' by  two  or  more  credible  witnesses,  or  by  her  last  will 
and  testament  in  writing,  or  by  a  codicil   thereto,  or  any 
writing  or  writings  in  the  nature  of  a  will  and  codicil  to  be 
by  her  signed  and  published  in  the  presence  of  and  to  be  at- 
tested by  three  or  more  credible  witnesses,  shall  from  time  to 
time  direct  or  appoint ;  and  in  default  of  and  until  such  di-  ^j^  \^  ^ 
rection  or  appointment,  or  so  far  as  any  such  direction  or  f^x^t, 
appointment,  if  incomplete,  shall  not  extend,  do  and  shall, 
during  the  joint  lives  of  the  said  A  B  and  C  2>,  collect,  get 
in,  and  receive  the  rents,  issues,  and  profits  of  the  said  mes-  to  receive  the 
suages  or  tenements,  lands,  hereditaments,  and  premises  here-  ^"^'  ^^^  P*y 
inbefore  granted  and  released,  or  expressed  and  intended  so  to 
be,  as  and  when  the  same  respectively  shall  become  payable ; 
AND  do  and  shall  pay  the  same  to,  or  permit  and  suffer  the 
same  to  be  received  by  such  person  or  persons,  and  for  such 
intents  and  purposes  as  she  the  said  C  Z>,  by  any  note  or  notes  ^  ^i^^  y^j  ^^y 
in  writing  under  her  own  hand,  shall,  from  time  to  timey^  either  note  in  writing 
as  the  same  shall  respectively  become  due,  or  in  the  way  of  band^shSl 
anticipation  direct  or  appoint,  and  in  default  of  such*  direction  direct^ 
or  appointment,  do  and  shall  pay  the  same  rents,  issues,  and  *" gych^dfre^^ 
profits  into  the  proper  hands  of  or  permit  the  same  to  be^  re-  tion, 
ceived  by  the  said  C  Z>,  and  to  the  intent  that  the  said  mes-  into  her  own 

suages  or  tenements,  lands>  and  other  hereditaments,  and  the  bands  for  her 
^    .  1         /•       /%    1  1     •         I         'J  •       separate  use^ 

rents,  issues,  and  profits  of  the  same  may,  during  the  said  in- 
tended coverture,  be  for  the  sole,  separate,  and  particular  use 
and  benefit,  and  at  the  sole  and  uncontrolled  disposal  of  the 
said  C  Z>,  notwithstanding  her  said  intended  coverture,  and 
may  not  be  subject  to  the  debts,  control,  forfeiture,  or  en- 
gagements of  the  said  A  B,  her  said  intended  husband:  And  life's  i^- 
it  is  hereby  agreed  and  declared  between  and  by  the  parties  to  ceJpts  to  be 
these  presents,  that  the  receipt  or  receipts  of  the  said  C  Z>,  or  of  ^jija^geg. 
such  person  or  persons  as  she  shall  from  time  to  time  appoint 
to  receive  the  said  rents,  issues,  and  profits,  in  manner  aforesaid, 
and  her  and  their  receipt  and  receipts  only  shall  be  a  good  and 
sufficient  discharge,  and  good  and  effectual  discharges  to  the 
said  E  F^G  Hy  and  /  JT,  and  the  survivor  or  survivors  of  then, 
and  the  heirs  and  assigns  of  such  survivor,  or  to  the  person  or 
persons  paying  the  sud  rents,  issues,  and  profits  for  so  much 
thereof  as  in  such  receipt  or  receipts  shall  be  expressed  or  ac- 
knowledged to  be  reiceived :  And  upon  xnrs  further  trust,  ^^^      ^^ 
that  if  the  said  C  D  shall  happen  to  survive  the  said  A  B,  further  trust 

the  mdEFyG  H,  and  /  K,  and  the  survivors  or  survivor  of  '^  ^^^^  '^^ 

survive 

them,  and  the  heirs  and  assigns  of  such  survivor,  do  and  shall, 
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then  im-  immediately  after  the  deoease  of  the  said  A  B,9o  dying  in  (he 

"ffaf^**^^         lifetime  of  the  said  C  D,  convey  the  said  messuages  or  tene- 

of  husband  to    ments,  lands  and  other  hereditaments,  or  such  part  or  parts  (^ 

oonyejr  the  (he  same  as  shall  then  remain  undisposed  of,  under  the  trusts 
hereoitaments        .  •«/»  •<i«ii- 

and  powers  herembefore  contained,  with  their  appurtenances, 

to  wife  In  tee,  unto  the  sidd  C  D,  her  heirs  and  assigns,  for  his  and  her  own 
but  if  husband  proper  use  and  benefit;  but  if  the  said  C  D  shall  depart  this 
should  be  the  life  in  the  lifetime  of  the  said  A  JB,  then  that  the  said  E  F, 
vQxviYOT,  Q  jg^^  ^^j  J  j^^  ^^^  ^j^^  survivors  and  survivor  of  them,  and 

the  heirs  and  assigns  of  such  survivor,  do  and  shall,  immediately 
then  after         after  the  decease  of  the  said  C  2>,  so  dying  in  the  lifetime  of  the 

decease  of  wife  ^^  J,  »  convey  the  said  messuacres  or  tenements,  lands,  and 
to  convey  iii-  ,  /.i  lii 

hereditaments  other  hereditaments,  or  such  part  or  parts  of  the  same  as  snaiJ 

'  then  remiun  undisposed  of^  under  the  trusts  and  powers  herein- 
before contained,  with  their  appurtenances,  unto  the  right  heiis 
of  the  said  C  D  for  ever,  for  a  legal  estate  of  inheritance: 
And  this  indbnturs  further  witnbssbth,  that  in  pur- 
suance and  further  performance  of  the  said  agreement,  and  for 
the  considerations  aforesaid,  and  also  for  and  in  consideration 
of  the  further  sum  of  10^.  of  like  lawful  money  to  the  said 
C  2>  in  hand  well  and  truly  paid  by  the  said  E  F,GH,b3A 
I  K,  at  or  before  the  sealing  and  delivery  of  these  presents 
(the  receipt  whereof  is  hereby  acknowled^d) :  She,  the  sua 
C  2>,  with  the  like  privity  and  approbation  of  the  said  A  B 
(testified  as  aforesaid)^  hath  granted,  bargained,  sold, and  re- 
leased, and  by  these  presents  doth  grant,  bargain,  sell,  and  re- 
lease, unto  the  saixdEF.G  H,  and  /^,  in  their  actual  possesaon 
(see  iheyarm  of  this  recital  in  the  first  operatifve  pari  ofw^ 
precedent)  i  and  to  their  heirs,  the  sud  messuage  or  tenements, 
lands,  and  all  and  singular,  other  the  premises  comprised  in,  ana 
granted,  demised,  or  otherwise  assured  by  the  hereinbefore  in 
part  recited  indenture  of  lease,  of  the       day  of  9  ^^^ 

their  appurtenances :  And  also  the  said  pieces  or  parcels  (n 
lands,  hereditaments,  and  all  and  singular  other  the  premises 
comprised  in  and  demised  by  the  hereinbefore  in  part  reoted 
indenture  of  lease,  of  the  day  of  ,  with  their  ap- 

purtenances :  And  all  the  estate,  right,  title,  interest,  term,  fto^ 
terms  for  years,  right  and  benefit  of  renewal,  property,  po^' 
bility,  claim,  and  demand  whatsoever,  both  at  law  and  in  equitj* 
of  her  the  said  C  A  of,  in,  to,  or  out  of  the  same  premises  re- 
spectively,  and  every  of  them,  and  every  part  and  parcel  tbeiw 
respectively,  together  with  the  sidd  several  indentures  or  leas^ 
and  all  benefit  and  advantage  thereof  respectively :  To  hav 
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« 

AiiD  TO  HOLD  the  0aid  several  messaages  or  tenements,  lands.  Habendum. 
hereditaments,  and  all  and  angular  other  the  premises  herein- 
before lastly  released  or  expressed  and  intended  so  to  be, 
with  their  and  every  of  their  appurtenances,  unto  the  said 
E  Ff  G  H,  and  /  IT,  their  heirs  and  assigns ;  to  thx  usb  To  the  lueof 
of  them  the  said  £  F,  6  H,  and  /  JT,  their  heirs  and  asrigns,  tl^creleaaws 
for  and  during  the  lives  of  the  several  persons  respectively, 
upon  or  for  whose  lives  or  life,  by  virtue  of  the  said  se- 
veral indentures,  or  any  renewed  lease  or  leases  of  the  same 
leasehold  premises  respectively,  or  any  of  them,  the  same  lease- 
hold premises  respectively,  or  any  of  them  now  are,  or  hereafter 
shall  be  held,  subject  nevertheless  to  the  payment  of  the  rents 
and  to  the  performance  and  observance  of  the  several  covenants 
and  agreements,  by  and  in  the  said  several  indentures  of  lease 
(jt  the  same  premises  respectively  reserved  and  contained,  and 
which  are  or  ought  henceforth,  on  the  tenant's  or  lessee's  part, 
to  be  paid,  observed  and  kept :  But  upon  the  trusts,  never-  upon  the 
theless,  and  for  such  intents  and  purposes,  and  with,  under,  ?[*^*^i^f'»i,e 
and  subject  to  such  powers,  provisoes,'  agreements,  and  declara-  freehold 
tions  as  are  hereinbefore  mentioned,  expressed,  and  declared,  herediu- 
of  and  concerning  the  freehold  hereditaments  and  premises 
hereinbefore  granted  and  released,  or  as  near  thereto  as  the 
nature  and  quality  of  the  said  estates  respectively  will  admit  of: 
And  upon  this  further  trust,  that  in  the  mean  time,  and  And  upon  fur^ 
until  the  said  leasehold  hereditaments  and  premises  shall  be  *^^' ^™^»- 
absolutely  sold  or  disposed  of  under  the  trusts  or  powers  here-  the  leasehold 
inbefore  contained,  they  the  said  £  F,  (7  H,  and  I K,  and  the  ^^^*^^^  ^ 
survivors  or  survivor  of  them,  and  the  heirs  and  assigns  of  such  ^he  rents  to 
survivor,  do  and  shall,  by  and  out  of  the  rents  and  profits  of  the  payandsatirfjr 
same  leasehold  premises  yearly  and  every  year,  and  at  all  other  covenants  in 
times,  duly  pay,  satisfy,  and  perform  the  several  rents,  re-  the  leases, 
servations,  covenants,  and  agreements,  which  are  respectively 
reserved  and  contained  in  the  said  several  indentures  of  lease, 
and  which  in  and  by  any  renewed  lease  or  leases  to  be  from 
time  to  time  renewed  and  taken  of  the  same  premises  respectively 
shall  be  reserved  and  contained,  and  which,  on  the  part  of  the 
tenants  or  lessees  thereof,  are  or  shall  or  ought  to  be  paid  or 
performed :  And  upon  this  further  trust,  that  the  said  And  upon 
-E  JP,  G  jET,  and  /  JT,  and  the  survivors  and  survivor  of  them,  further  trust 
and  the  hrirs  and  assigns  of  such  survivor,  do  and  shall  renew  ^^J^^    ^ 
the  sidd  leases  from  time  to  time  as  occasion  shall  require :  And 
fw  that  purpose  do  and  shall  make  such  surrenders  of  the 
hereditaments  so  to  be  renewed  as  shall  be  requiate,  and  ne- 
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cessary  or  proper  in  that  behalf,  and  for  that  purpose  do  and. 
and  out  of  the  shall,  by  and  out  of  the  rents  and  profits  of  the  same  leasellold 
mort^a^^X  P^°*^^  respectively,  or  by  mortgage  thereof,  or  of  any  part 
raise  money  to  thereof,  or  by  such  other  ways  or  means  as  they  or  he  shall 

pay  the  fines    think  proper,  raise  such  sum  or  sums  of  money  as  shall  be  suf- 
on  such  re-  .  . 

newals.  iS<3ent  to  pay  and  satisfy  the  several  fines,  fees,  and  other  ne- 

cessary charges  and  expenses  of  such  renewal ;  a  n  d  do  and  shall 
pay  and  apply  the  money  so  to  be  levied  or  raised,  in  or  towards 
the  effecting  such  renewal  or  renewals  accordingly :  And  this 
INDENTURE  FURTHER  WITNESSETH,  that  in  pursuance  and 
further  performance  of  the  said  agreement,  and  for  the  con- 
siderations aforesaid,  and  for  and  in  con^deration  of  the  sum 
of  10^.  of  like  lawful  money  to  the  said  C  D  in  hand,  well  and 
truly  paid  by  the  said  E  F^  G  H,  and  /  JT,  as  heranbefore 
is  mentioned  (the  receipt  whereof  is  hereby  acknowledged),  she, 
the  said  C  D,  with  the  like  privity  and  approbation  of  the  said 
A  B  (testified  as  aforesaid),  hath  bargained,  sold,  assigned, 
Aflsiffnment      transferred,  and  set  over,  and  by  these  presents  doth  bargain, 
of  the  money   ^^'9  adsign,  transfer,  and  set  over  unto  die  said  JE  FfGH,ajA 
due  on  the       /  Jf^  their  executors,  administrators,  and  assigns,  all  that  the 
other\er  per-  ^^  ^^™  ^^  <f  4000,  secured  as  hereinbefore  is  mentioned,  and 
sonal  estate,  to  all  interest  now  due  or  henceforth  to  irrow  due  for  the  same, 
intided  as"     together  with  the  said  in  part  recited  bond  or  obligation,  and 
next  of  kin  of  the  full  benefit  thereof,  and  all  sums  of  money  and  personal 
oSeiwiM  ^    ^^^  whatsoever,  to  which  the  said  C  D  now  is  or  hereafter 

may  be  or  become  intitled  as  next  of  kin  of  the  said  WD,  ber 
late  father,  under  the  statutes^made  for  distribution  of  the 
estates  of  intestates,  or  by  the  custom  of  the  province  of  York, 
or  otherwise  howsoever ;  And  all  the  right,  title,  interest,  pro- 
perty, possibility,  claim  and  demand  whatsoever,  both  at  lav 
and  in  equity,  of  her  the  said  C  D,  of,  in,  or  to  the  same  pre- 
mises respectively,  or  any  part  thereof  respectively,  with  full 
power  and  authority  to  ask,  sue  for,  recover  and  receive,  and  to 
give  efiectual  receipts  and  discharges  for  the  said  monies,  and 
interest,  and  premises,  hereinbefore  assigned,  and  every  or  any 
Habindum.  part  thereof  respectively :  To  have,  hold,  receive,  and  take 
the  said  sum  of  <£4000,  and  interest,  and  the  said  sums  of  money, 
personal  estate,  and  all  and  singular  other  the  premises  herein- 
before assigned,  or  expressed  and  intended  so  to  be,  unto  the  said 
E  Fy  G  Hy  and  /  JT,  their  executors,  administrators,  and  assigns, 
UPON  THE  TRUSTS,  and  to  and  for  the  intents  and  purposes,  and 
with,  under,  and  subject  to  the  powers,  provisoes,  agreements, 
and  declarations  hereinafter  expressed,  or  declared,  and  con- 
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tained  of  and  concerniDg  the  same :  And  it  is  hereby  agreed  Declaration 
and  declared,  between  and  by  the  parties  to  these  presents,  that  that  the  trus« 
the  said  EF^G  H,  and  /  iT,  and  the  survivors  and  survivor  of  posgessed  of 
them,  and  the  executors,  administrators  or  assigns  of  such  sur-  the  awigneil 
vivor,  do  and  shall  stand  and  be  possessed  of  and  interested  in  ^ftt^^^k^ 
the  said  sum  of  <f  4000  and  interest;  and  of  and  in  the  said  transferred 
sums  of  money,  and  personal  estate,  to  which  she  the  said  C  D  {^|j^^ 
now  is  or  hereafter  may  be  or  become  intitled  as  aforesaid :  And 
Axso  of  and  in  the  said  sum  of  ^2400  £S  per  cent,  consolidated 
bank  annuities,  so  transferred  into  the  names  of  them  the  said 
EF^  GHj  and  /  JT,  as  hereinbefore  is  mentioned ;  and  of  and 
in  the  dividends,  interest  and  annual  produce  thereof  upon  and  jq  troat  for 
for  the  trusts,  intents,  and  purposes,  and  with,  under,  and  sub-  ^  ^^^^  until 
ject  to  the  powers,  provisoes,  agreements,  and  declarations  here-  arn>ge> 

inafter  expressed  or  declared  a£  or  concerning  the  same  respec- 
tively (that  is  to  say),  in  tRUST  for  the  said  G  2>,  her  executors,  and  after- 
administrators,  and  asagns,  in  the  mean  time,  and  until  the  said  ^t!to?ay 
intended  marriage  shall  be  had  and.  solemnized,  and  from  and  or  aadgn  the 
immediately  after  the  solemnization  thereof:  Upon  trust  that  m^^ot  f»ng 
they  the  said  E  F,G  H^  and  /f  ,  and  the  survivors  or  survivor  thereof, 
of  them,  and  the  executors,  administrators,  and  assigns  of  such 
survivor,  do  and  shall  pay,  transfer,  assign,  or  otherwise  dispose 
of  all  and  singular  the  trust  monies,  stocks,  funds,  securities,  and 
{demises  so  respectively  assigned  and  transferred,  as  hereinbefore 
is  mentioned,  and  the  interest,  dividends,  and  annual  produce 
thereof  respectively,  and  every  or  any  part  or  parts  of  the  same 
respectively,  to  such  person  or  persons,  for  such  intents  and  as  wife  shall 
purposes,  and  in  such  manner  as  she  the  said  C  X>,  notwith*  ^^  ^^  ^P~ 
standing  her  said  intended  coverture,  by  any  deed  or  deeds, 
instrument  or  instruments  in  writing,  with  or  without  power  of 
revocation,  to  be  by  her  sealed  and  delivered  in  the  presence  of, 
and  to  be  attested  by,  two  or  more  credible  witnesses,  or  by  her 
last  will  and  testament  in  writing,  or  any  wridng  in  the  name  of 
or  purporting  to  be  a  will  or  codicil,  shall  from  time  to  time 
direct  or  appoint ;  and  in  default  of  and  until  such  direction  or  and  in  default 
appointment,  and  so  far  as  any  such  direction  or  appointment  if  of  appoint- 
incomplete  shall  not  extend,  upon  this  further  trust,  that  furtl/er^trast 
they  the  said  E  F^G  H,  and  /  JT,  and  the  survivors  and  survivor 
of  them,  and  the  executors,  administrators,and  assigns  of  such  sur- 
vivor Do  and  shall  call  in  and  receive  the  said  sum  of  <£4000,  and  to  call  in  the 
interest ;  and  also  all  and  every  the  sums  and  sum  of  money  and  ^^  bond^^  ^^ 
personal  estate  whatsoever  to  which  the  «aid  C  Z>  is  or  may  be  and  personal 
so  intitled  as  hereinbefore  is  mentioned,  as  and  when  the  same  ^^^' 
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to  sell  such  respectively  shall  beootne  due  and  payable ;  And  do  and  shall 

part  of  the  sell  and  dispose  of  such  pi^t  of  the  said  personal  estate  as  shall 

ertatenot  con-  "^^  consist  of  money,  for  such  price  or  prices  as  they  or  he  shall 

slating  of  think  fit :  And  do  and  shall  (with  the  consent  in  writing  of  the 

money,  and      g^j  j  (;  j)\  j^^y  ^^^  ^j^  invest  the  money  to  arise  by  or  from  such 

invest  DiFOCiUce  f'j  j  •» 

with  the  other  sale  or  disposition ;  and  also  the  said  sum  of  i64000,  and  in* 

trust  monies,    terest,  and  the  said  several  sums  or  sum  of  money,  as  and  when 

the  same  shall  be  received  in  their  or  his  names  or  name^  m  the 
purchase  of  a  competent  share  or  competent  shares  of  any  of 
the  parliamentary  stocks  or  public  funds  of  Great  Britain^  or  at 
on  govern-  interest  upon  government  or  real  securities  in  England :  And 
securities,  ^^  ^^^  ^^  ^^^  ^°^^  ^  ^^^  (with  such  consent  as  aforesaid), 
with  power  to  alter,  vary,  and  transfer  the  same  stocks,  funds,  and  securities, 
rities,  *^^^"  as  to  them  or  him  shall  seem  meet:  And  do  and  shall  rither 
and  permit  permit  and  suffer  the  said  sum  of  jfiSiOO  3  per  cent  ooo- 
tomrferred  solidated  Bank  Annuities,  to  remain  in  its  actual  stote  of  inveit- 
to  remain  as  ment,  or  do  and  shall  (at  any  time  or  times,  with  such  oooaeot 
invested,  ^^g  aforesaid),  sell,  transfer,  or  dispose  of  the  same  or  any  part, 

transfer  the      or  parts  thereof,  for  such  price  or  prices  as  they  or  he  shall 
same,  think  fit :  And  do  and  shall  (with  such  consent  as  aforesaid) 

produce  on       W  out  and  invest  the  money  to  arise  by  or  from  such  sale, 
iikeaecurities,  transfer,  or  dispoution,  in  their  or  his  names  or  name,  in  the 

purchase  of  a  competent  share  or  competent  shares  di  any 
of  the  parliamentary  stocks  or  public  fiinds  of  Great  BritaiO) 
or  at  interest  upon  government  or  real  securides  in  Englaod: 
with  power  to  And  do  and  shall  from  time  to  time  (with  such  consent  as  afore* 
secmd^  ^^  alter,  vary,  and  transfer  the  same  stocks^  funds,  and 
and  to  stand  securities,  as  to  them  or  him  shall  seem  meet :  Amd  do  and  shall 
possessed  of  stand  and  be  possessed  of  and  interested  in  all  and  angular  the 
monies,  secu-  ^^  \x\xA  monies,  stocks,  funds,  securities,  and  premises  herein- 
rities,  and  before  respectively  mentioned ;  and  the  interest,  dividends,  and 
premises.         annual  produce  thereof  respectively  upon  and  for  the  trusty 

intents,  and  purposes,  and  with,  under,  and  subject  to  the 

powers,  provisoes,  agreements,  and  declarations   heraoaft^ 

expressed,  declared,  or  contained^  of  or  concerning  the  same 

Upon  trust,      (that  is  to  say),  upon  trust  that  they,  the  said  E  F9  G  B^ 

and  /  JT,  and  the  survivors  and  survivor  of  them,  and  the 

executors,  administrators,  and  asdgns  of  such  survivor,  do  and 

to  pay  the  in-    gfaall,  during  the  joint  lives  of  the  said  C  D  and  A  B,  pay  the 

terest  and  di—  '  o  •»  .if 

•  vidends,  &c.    interest,  dividends,  and  annual  produce  of  the  said  several  trusi 

monies,  stocks,  funds,  securities,  and  premises,  as  and  when  the 

same  shall  respectively  become  due,  and  be  received  into  the 

into  wife's       proper  hands  of  the  said  C  A  or  into  the  hands  of  such  per- 

hands. 
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son  or  persons^  and  for  such  intents  and  purposes  as  she  the  said 

C  Di  notwithstanding  Her  sidd  intended  coverture,  by  any  note  or  as  she  by 

or  writing  under  her  hand  shall  from  time  to  time  direct  or  ap-  ^^^,^^ 

point,  to  the  intent  that  the  sancie  may  be  for  the  sole  and  sepa-  appoint. 

rate  use  and  at  die  absolute  and  uncontrolled  disposal  6f  the  por  wife's 

aaid  C  2),  and  may  not  be  liable  to  the  debts,  control,  forfeiture  separate  use. 

or  engagements  of  the  said  A  B,  her  said  intended  husband. 

And  it  is  hereby  agreed  and  declared  between  and  by  the  Wife'sreceipts 

parties  to  these  presents,  that  the  receipt  or  receipts  of  the  said  ^  be  sufficient 
*^     -^  *         ,  .     *^  *  discharges; 

C  DjOr  €f  her  appointee  or  appointees,  shall  be  a  good  and 

effectual  discharge  and  good  and  effectual  discharges  for  the  said 
interest,  dividends,  and  annual  produce,  or  for  so  much  thereof 
as  in  such  receipt  or  receipts  shall  be  expressed  or  acknowledged 
to  be  received:  And  upon  this  further  trust  that  if  the  and  upon  fur- 
said  C  D  shall  survive  the  said  A  jB,  the  said  E  F^  G  H,  and  ^|£g  ^^^^  g^^ 
jTif,  and  the  survivors  or  survivor  of  them,  and  the  executors,  vive; 
administrators,  or  assigns  of  such  survivor,  do  and  shall  im- 
mediately upon  the  decease  of  the  said  A  B,  so  dying  in  the  then  upon      * 
lifetime  of  the  said  C  D,  pay,  transfer,  and  assign  the  said  trust  ce&^^  pay!" 
monies,  stocks,  funds,  securities,  and  premises,  and  the  interest,  transfer,  and 

dividends,  and  annual  produce,  or  such  part  or  parts  of  the  *f  |?"  ^^^   , 

r  '  r  1.  m   wionies,  secu- 

same  respectively  as  shall  be  then  unappointed  and  undisposed  rities.andpre- 
of,  after  answering  the  trusts  and  purposes  hereinbefore  con-  "?^  !^i^^^ 
tained,  unto  the  said  C  Z>,  her  executors,  administrators,  or 
asrigns.    But  if  the  said  C  D  shall  depart  this  life  in  tke  life-  J^^^^/^J^^Jj 
time  of  the  said  A  By  then  do  and  shall  pay,  assign,  and  transfer  y^^  the  sur- 
the  said  trust  monies,  stocks,  funds,  securities,  aqd  premises  vivor, 
and  the  interest,  dividends,  and  annual  produce,  or  such  part  then  to  pay, 
or  parts  thereof  respectively  as  shall  be  then  unapplied,  unap-  assign  trust- 
pointed,  and  undisposed  of  after  answering  the  trusts  and  pur-  monies,  secu- 
poses  hereinbefore  contained,  to  the  person  or  persons  who  ^^^^^  to 
under  the  statutes  made  for  the  distribution  of  the  estates  of  wife's  next  of 
intestates  would  then  be  intitled  thei^to  in  case  the  said  C  D     ^' 
had  died' unmarried  and  intestate:   And  whbheas  the  said  ^^^^g^jj 
C  2>  is  possessed  of  ready  money,  and  of  household  furniture,  posseted  of 
plate,  linen,'china9  wine,  and  other  effects,  all  or  most  of  which  v®^^^jJ|J{j*^^' 
are  now  in  her  house,  at  [  ]:  And  she  is  like-  furniture,  and 

wise  possessed  of  jewels,  trinkets,  and  other  ornaments  of  her  other  pro- 
person  and  other  effects:  And  upon  the  treaty  for  the  said  Audthe 
marriage  it  was  isigreed  that  the  same  should,  notwithstanding  agreement 
the  said  intended  coverture,  be  retained  by  the  said  C  D  for  ^^^^^^y 
her  separate  use,  and  be  disposed  of  by  her  at  her  free  will  and  should  be  re- 
pleasure  as  she  should  from  time  to  time  think  proper.    Now,  f^J^^er  ^^^^^ 
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rate  use,  and     THEREFORE   THIS    INDENTURE    FURTHER   WITNESSETH   thai 

disposed  of  at  ia- pursuance  of  such  agreement,  and  in  consideration  of  the 

^  ^  '    said  intended  marriage,  he  the  sud  A  B,  for  himself,  his  h^ 

CoTENANT      executors,  and  administrators,  doth  hereby  covenant^  promisei 

byhusbandto  ^nd  agree  to  and  with  the  said  £  F,  G  ^,  and  /  X,thrir 
permit  his  ^         _    .  .  ,       .  ,      ,  i        -i  • 

wife  to  use       executors,  administrators,  and  assigns,  that  in  case  the  said  in« 

and  retain  tended  marriage  shall  take  effect,  he  the  said  ^  £,  his  executors 
^  h£^^  and  administraton,  shall  and  will  permit  and  suffer  the  «id 
rate  use,  C  Z),  his  said  intended  wife,  from  time  to  time  and  at  all  times 

thereafter,  notwithstanding  the  said,  intended  coverture,  to 
have,  use,  reUun,  wear,  and  enjoy,  to  and  for  her  sole  and 
separate  use  and  as  her  own  separate  property,  and  either  in 
her  Ufetime  or  by  her  last  will  and  testament  in  writing  or  by 
and  to  dispose  any  wriung  in  the  nature  of  her  will,  or  any  codicil  thereto,  to 
by  her  wilf-     "^  signed  by  her  own  hand,  to  give  away  and  dispose  of  to  any 

person  or  persons  whomsoever,  all  and  every  or  any  of  the 
household  furniture,  plate,  linen,  china,  wine,  books,  jewels 
trinkets,  and  other  ornaments  of  her  person,  sums  of  money, 
and  effects  whatsoever,  which  the  said  C  Dis  now  possessed 
and  all  her  of,  as  hereinbefore  is  mentioned ;  and  all  savings  of  the  same, 
savings.  mjj  all;Bums  of  money  and  effects  whatsoever  which  may  arise 

or  be  produced  by  any  sale,  disposition,  or  converaon  of  the 
Further  same :  And  it  is  hereby  further  agreed  and  declared,  and  the  said 
huI^and^Aat^  J  B  doth  for  himself,  his  heirs,  executors,  and  administrators, 
if  wife  shall  further  covenant,  promise,  and  agree  with  and  to  the  said  E  /*, 
JSTot  pS-  ^  ^/and  /  JT^  theu:  executors,  admimstrators,  and  assign^ 
sonal  estates     by  these  presents  in  manner  following  (that  b  to  say),  that  if 

during  the  ^^j  mjy  ^j^g  during  the  smd  intended  coverture  any  real  or  per- 
coverture  ne  «/  o  a^  , 

will  do  all  acts  sonal  estate  whatsoever  shall  descend  or  devolve  to  or  vest  in 

necessary  for  ^he  said  C  Dy  or  in  any  persons  or  person  in  trust  for  her,  or 
assigning  the  ^o  or  in  the  said  A  B  in  her  right,  then  and  in  that  case  and  so 
same  to  the  often  as  the  same  should  happen,  he  the  said  A  B  shall  and 
the  trusted"  ^^>  ®^  ^®  ^^^^  *"d  charges  of  the  said  C  D,  make,  do,  and 
the  settle-  execute,  or  cause  or  procure  to  be  made^  done,  and  executed, 
"^°*'  or  join  or  concur  with  the  said  C  D,  her  heirs,  executory  or 

administrators,  in  the  making,  doing,  and  executing  of  all  such 
acts,  deeds,  conveyances,  assignments,  and  assurances  in  the 
law  whatsoever  as  shall  be  necessary  and  proper  for  .conveying! 
assigning,  assuring,  and  confirming  the  said  real  and  personal 
estate  in  such  manner  as  that  (regard  being  had  to  the  nature 
and  quality  of  the  same)  the  said  real  and  personal  estate  shall 
and  may  be  vested  in  the  said  E  F,  G  H,  and  /  ifj  ^^ 
heirs,  executors,  administrators,  and  assigns,  upon  such  trusts, 
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intents,  and  purposes  as  will  correspond  or  best  and  nearest 
correspond  with  the  trusts/ intents,  and  purposes  hereinbefore 
expressed  and  contained  of  and  concerning  the  real  and  per- 
sonal estate  hereinbefore  mentioned,  and  the  trusts  thereof 
hereinbefore  declared :  And  the  said  A  B  doth  hereby  for  And  for  quiet 
himself,  his  heirs,  executors,  and  administrators,  covenant,  pro-  «*yoyn»ent, 
mise,  and  agree  with  the  said  E  F,  G  H,  and  /  AT,  their 
executors,  administrators,  and  assigns,  that  he  the  said  A  B,  his 
beirs,  executors,  or  administrators  shall  not  nor  will  at  any 
time  or  times  prevent  or  obstruct  the  said  C  D,  her  heirs,  ap- 
pointses,  executors,  administrators,  or  assigns,  from  holding, 
enjoying,  receiving,  taking,  and  dispoang  of  the  said  estates, 
monies,  stocks,  funds,  securities,  and  premises  hereinbefore  men* 
tioned,  in  the  manner  hereinbefore  expressed,  and  according 
to  the  true  intent  and  meaning  of  these  presents:  And  that  Asdthatifhe 
if  the  said  C  2>  shall  depart  this  life  in  the  lifetime  of  the  Jg^^'^'''''^ 
said  A  B,he  the  said  A  B,  his  heirs,  executors,  and  admi-  pennither 
nbtrators  shall  and  will  permit  the  will  and  cpdicils  of  the  ^"^  *^  ^ 
said  C  Z>  to  be  proved  by  the  executors  or  executor  therein 
named :  And  that  if  the  said  C  D  shall  die  intestate,  then  * 
shall  and  will  permit  the  administration  of  her  effects  to  be 
granted  to  the  person  or  persons  who  would  be  entitled  to  ad- 
mimster  to  her  in  case  she  the  said  C  D  had  survived  him  the  And  if  wife 
said  A  B:  And' that  he  the  said  A  By  his  heirs,  executors,  die  intestate, 
and  administrators  shall  and  will  from  time  to  time,  and  at  all  minU^ationof 
times  hereafter  upon  the  request  and  at  the  proper  costs  and  her  effects  to 
charges  in  the  law  of  the  said  C  Z),  her  heirs,  executors,  admi-  her  own  next 
nistrators,  or  assigns,  or  of  the  said  E  F,  GHy  and  /  iC,  and  of  kin. 
the  survivors  or  survivor  of  them,  or  the  heirs,  executors,  admi-  And  for  fur- 
nistrators,  or  assigns  of  such  survivor,  make,  do  and  execute,  or  ^q^**^^' 
cause  or  procure  to  be  made,  done  and  executed  all  such  further 
and  other  lawful  and  reasonable  acts,  deeds,  assignments,  con- 
veyances and  assurances  in  the  law  whatsoever,  for  the  further, 
better,  more  perfectly  and  absolutely  granting,  bargaining, 
selling,  assigning,  assuring  and  confirming  the  several  estates, 
sums  of  money,  stocks,  funds,  securities,  rents,  issues,  profits, 
interests,  dividends  and  annual  produce,  and  other  effects  here- 
inbefore mentioned,  and  the  trusts  whereof  are  hereinbefore 
declared,  and  every  of  them  and  every  part  of  the  same  respec- 
tively unto  the  said  E  F,  GH,  and  /  JT,  their  heirs,  executors, 
administrators,  and  assigns  respectively,  upon  the  trusts,  intents 
and  purposes  hereinbefore  mentioned  and  declared  of  and  con- 
cerning the  sameTespectively ;  and  for  the  further  and  better 
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enabling  them  the  said  E  F^  G  H,  and  /  JT,  their  heirs,  exe- 
cutors, administrators  and  assigns  to  carry  the  trusts  hereby 
created  into  execution,  as  by  the  said  C  Z>,  her  heirs,  executors, 
administrators  or  assigns,  or  by  the  said  JS  F^G  H,  and  /  K, 
and  the  survivors  or  survivor  of  them,  and  the  heirs,  executors, 
administrators  or  assigns  of  such  survivor,  or  his,  her  or  their, 
or  any  of  their  counsel  in  the  law  shall  be  advised,  devised,  or 
required :  Akd  this  indenture  lastly  vfitnesseth^  that  in 
consideration  of  the  said  intended  marriage,  and  that  the  said 
real  and  personal  estates  of  the  said  C  D  are  hereby  settled  for 
her  separate  use,  benefit  and  disposition,  as  hereinbefore  is  men- 
tioned, it  is  hereby  agreed  and  declared  between  and  by  the 
Covenant  by     parties  to  these  presents :  And  die  said  C  D  doth  hereby  for 

the^Bettl^ent  ^^^^self*  ^^^  heirs,  executors  and  administrators  covenant,  pn>- 
in  bar  of  bcr    mise  and  agcee  with  and  to  the  said  A  B,  his  heirs,  ezecutars, 
and  of  hCT^in-    administrators  and  assigns ;  and  also  with  and  to  the  said  E  F, 
terest  in  her      G  Hy  and  /  K,  their  heirs,  executors,  administrators  and  as- 
husbancTs  per-  signs,  that  the  settlement  hereinbefore  contained,  and  herein- 
before made  of  the  real  and  personal  estate  of  her  the  said 
C  D  shall  be,  and  the  said  C  D  doth  hereby  accordingly  ac- 
cept the  same  for  her  jointure,  and  in  lieu,  bar,  and  in  iiiU 
satisfaction  of  the  dower,  thirds  and  free  bench,  and  every 
other  estate  or  right  which  at  common  law  or  by  custom,  or 
otherwise,  the  said  C  D  might  be  entided  to  or  might  daim 
from  the  real  estate  of  the  said  A  B ;  and  also  of  every  part 
and  share  which,  if  the  said  C  D  should  survive  the  said  A  B, 
she,  the  said  C  £>,  might  daim  of  or  in  his  personal  estate^ 
under  any  custom  whatsoever,  or  under  any  statute  made  for 
Dedaration      the  distribution  of  the  estate  of  intestates :  Provided  always 
ceipts  of  tnis-  ^"^  ^  ^^  hereby  agreed  and  declared  between  and  by  the  parties 
teessballbe      to  these  presents,  that  the  receipt  or  receipts  in  writing  of  the 
BufficUnt  dis-    said  £  Z',  G  H,  and  /  X,  (see  the  farm  of  this  dedaration  in 
Power  to  ap-    precedent^  No.  IX.) :  Provided  always  and  it  is  hereby  agreed 
mistees  ^        and  dedared  between  and  by  the  said  pardes  to  these  presents, 

that  if  the  said  trustees  in  and  by  these  presents  nominated  and 
appointed,  or  any  future  trustee  or  trustees  to  be  appcnnted  in 
the  stead  or  place  of  them  or  any  of  them  as  herdnafter  is 
mendoned,  shall  happen  to  die  or  be  desirous  of  being  dis^ 
charged  of  and  from,  or  refuse,  or  decline,  or  become  incapable 
to  act  in  the  trusts  hereby  in  diem  respecdvdy  reposed  as 
Aforesaid,  before  the  said  trusts  shall  be  fully  executed,  per- 
formed, or  discharged ;  then  and  in  such  case,  and  when  and 
so  often  as  the  same  shall  happen,  it  shall  and  may  be  lawful 
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to  and  for  the  said  C  D,  notwithstanding  her  coverture  by  any 
deed  or  deeds,  instrument  or  instruments,  in  writing,  to  be 
sealed  and  delivered  by  her  in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses,  from  time  to  time  to  nominate, 
substitute  or  appoint  any  other  person  or  persons  to  be  a  trustee 
or  trustees  in  the  stead  or  place  of  die  trustee  or  trustees  so 
<lyiDg>  or  denring  to  be  discharged,  or  refusing,  declining,  or 
becoming  incapable  to  act  as  aforesaid ;  and  that  when  and  so 
often  as  any  new  trustee  or  trustees  shall  be  nominated  and  ap. 
pcnnted  as  af(Hiesaid,  all  the  trust  estates,  monies  and  premises 
which  shall  then  be  vested  in  the  trustee  or  trustees  so  dying, 
or  desiring  to  be  discharged,  or  refusing,  declining  or  becoming 
Incapable  to  act  as  aforesaid,  either  solely  or  jointly  with  the 
other  trustee  or  trustees  shall  be  thereupon,  with  all  convenient 
speed,  conveyed,  assigned  and  transferred  in  such  sort  and 
manner,  and  so  as  that  the  same  shall  and  may  be  legally  and 
effectually  vested  in  the  surviving  or  continuing  trustee  or 
trustees  of  the  same  trust  estates,  monies  and  premises  respec- 
tively, and  such  new  or  other  trustee  or  trustees,  or  if  there  shall 
be  no  continuing  trustee  or  trustees  of  the  same  trust  estates, 
monies  and  premises,  then  in  such  new  trustees  only,  to  the 
same  uses  and  upon  the  same  trusts  as  are  hereinbefore  de- 
clared of  and  concerning  the  same  trust  estates,  monies  and 
premises  respectively  (the  trustee  or  trustees  whereof  shall  so 
die  or  be  desirous  of  being  discharged,  or  refuse,  decline  or  be- 
come incapable  to  act  as  aforesaid),  or  such  of  them  as  shall  or 
may  be  then  subsisting  and  capable  of  taking  effect ;  And  that 
every  such  new  trustee  or  trustees  shall  and  may  in  all  things 
act  and  assist  in  the  management,  carrying  on  and  execution  of 
the  trusts  to  which  he  or  they  shall  be  so  appointed,  in  con- 
junction with  the  other  then  surviving  or  continuing  trustee  or 
trustees  of  the  same^  trust  estates,  monies  and  premises  respec- 
tively, if  there  shall  be  any  such  continuing  trustee  or  trustees, 
if  not  then  by  himself  or  themselves,  as  fully  and  effectually, 
and  with  all  the  same  power  and  powers,  authority  and  autho- 
rities, of  consent,  approbation,  discretion,  calling  in,  laying  out, 
and  investing,  giving,  and  signing  receipts,  and  effectual  indem- 
nifications and  discharges  to  purchasers,  mortgagees  or  others, 
and  all  other  powers  and  authorities  whatsoever,  to  all  intents, 
effects,  constructions  and  purposes  whatsoever,  as  if  he  or  they 
had  been  originally  in  and  by  these  presents  nominated  trustees 
or  trustee  for  the  purposes  for  which  such  new  trustee  or 
trustees,  and  as  the  trustee  or  trustees  in  these  presents  named 
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his  or  their  heirs,  executors  or  administrators,  in  or  to  whose 
place  such  new  trustee  or  trustees  shall  respectively  come  or 
succeed,  are  or  is  enabled  to  do,  or  could  or  might  have  dcme, 
under  and  by  virtue  of  these  presents,  if  then  living  and  conti- 
nuing to  act  in  the  trusts  hereby  reposed  in  them  or  him,  any 
thing  hereinbefore  contained  to  the  contrary  thereof  in  anywise 
Clause  for  in-  notwithstanding ;  Provided  always,  and  it  is  hereby  dedared, 
/k!!  M^ti^      ^^^  ^^  ^^  several  trustees  hereby  nominated  and  appointed 

or  to  be  appointed  by  virtue  of  the  proviso  last  hereinbefore 
contained,  and  each  and  evei^^  of  them,  and  the  heirs,  executors, 
administrators  and  assigns  of  them,  each  and  every  of  them, 
shall  be  charged  and  chargeable  respectively  only  for  such 
monies,  &c.  {see  iftejbrm  ^ this. clause  in  precedeniy  Na  IX). 
In  witness,  he 


the  trustees. 
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No.  XVII. 

AppainfmerU  of  a  married  woman  by  Deed  of  setUed  property  * 

injivoour  of  her  htteband,  under  a  power  reserved  to  her  by 
marriage  seHlement  (a). 

This  indenture  made,  &c.  between  J  W,  wife  o£TW,a£  Paraes. 
&C.  (before  her  marriage  J  D,  spinster)  of  the  one  part,  and 
the  said  TWo(  the  other  part:  Wheeeas  by  indentures  of  ^^^^f 
lease  and  release  bearing  date  respectively  the  days  of  creating  the 

the  release  being  made  or  expressed  to  be  made  power, 
between  the  said  T  W  q(  the  first  part^  the  said  J  W  (then 
/  D,  spinster)  of  the  second  part,  and  G  H  and  W  Yo(  the 
third  part  (being  the  settlement  made  previously  to  and  in  con- 
templation of  the  marriage  then  intended^  and  which  was  soon 
afterwards  duly .  had  and  solemnized  between  the  said  .T  W 
and  ml  his  wife) ;  it  is  witnessed,  that  in  consideration  of  the 
said    then  intended  marriage,  and  for.  other  considerations 
therein  mentioned,  the  said  J  Wdid  grant,  release  and  confirm 
unto  the  said  G  H  and  t¥  Y  and  dieir  heirs  all  that  messuage^ 
be.  (the  parcels)  with  their  appurtenances,  to  hold  the  same 
under  the  said  G  H  and  W  Y  their  heirs  and  assigns,  to  the 
uses  upon  and  for  the  intents  and  purposes  in  the  said  indenture 
of  release  now  in  recital,  expressed  and  declared  of  and.  con- 
cerning the  same,  and  in  part  hereinafter  mentioned  (that  b  to 
say)  to  the  use  of  such  person  or  persons,  and  to  and  for  such 
estate  and  estates,  and  with,  under  and  subject  to  such,  powers, 
provisoes,  agreements,  and  declarations  as  the  said  J  W,  not- 
withstanding her  coverture,  and  whether  covert  or  sole,  by  any 
deeds  or  deed,  writings  or  writing,  to  be  by  her  sealed  and  de- 
livered in  the  .presence  of,  and  to  be  attested  by,  two  or  more 
credible  witnesses,  or  by  her  last  will  and  testament  in  writing, 
or  any  writing  purporting  to  be  her  last  will  and  testament  to 
be  by  her  executed  as  therein  mentioned,  should  dim;t,  limit,  or 
appoint :  And  whereas  by  an  indenture  bearing  date  on,  &c  A  deed 
and  made,  or  expressed  to  be  made,  between  the  sud  T  W,  and  ^^^^  ^ 

J  his  wife,  of  die  one  part,  and  P  S,  spinster,  of  the  other  part ;  curing  a  moru 

gage  debt 

(a)  See  ante^  p.  216. 
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it  is  witnessed  that  in  consideration  of  the  sum  o(£95Ki  pud  to 
the  said  T  W^  and  J  his  wife,  by  the  said  P  S,  she  the  said 
J  Wy  with  the  privity  and  approbation  of  the  said  T  W, 
(testified  as  therein  mentioned),  by  force  and  virtue,  and  in 
exercise  and  execution  of  the  power  and  authority  given  and 
reserved  to  her  the  said  J  Win  and  by  the  aforesud  in  part 
recited  mdenture  of  release  as  aforesaid,  and  of  every  or  any 
other  power  or  authority  enabling  her  in  that  behalf,  did  direct, 
limit,  and  appoint  that. the  said  messuage  or  tenement,  and  all 
and  singular  other  the  premises  comprised  in  the  aforesaid  in 
part  recited  indenture  of  release  should  go^  remam,  and  be, 
and  that  the  said  6  ir  and  fF  F,  their  hdrs  and  asngns,  should 
0  thenceforth  stand  and  be  seised  of  and  in  the  same  premises, 

to  the  use  of  the  said  P  Sf  her  executors,  administrators,  and 
assigns,  for  the  term  of  1000  years,  thenceforth  next  ensuing, 
without  impeachment  of  waste,  subject  nevertheless  to  the  pro- 
viso and  agraemeot  in  the  said  indenture  now  in  recital  ocm- 
tained,  for  making  void  the  same  term  on  payment  by  the 
said  T  fF,  and  Jhis  wife,  or  either  of  them,  their  or  either 
of  their  heirs,  executors,  or  administrators,  or  the  persKXi  or 
persons  who  for  the  time  being  should  be  entitled  to  the  re- 
▼ersion,  freehold,  or  inheritance  of  the  said  premises,  comprised 
in  the  said  term  of  1000  years,  immediately  expectant  upon 
the  determination  of  the  same  term,  unto  the  said  PS^hsst 
executors,  administrators,  or  aaugns,  of  the  sum  of  ^360,  with 
interest  for  the  same,  after  the  rate  and  at  the  time  in  the  said 
indenture  now  in  recital  mentioned  and  appointed  for  payment 
That  the  of  the  same  respectiyely :  And  whereas  the  said  principal  sum 

uldmtmst  ^  <>f  «^3fi0,  with  an  arrear  of  interest  thereon,  still  remains  due  and 
are  due.  owing  to  the  said  P  jS",  or  her  executors,  administratorB,  or  as- 

The  wife's       ngns,  upon  or  by  virtue  of  the  aforesaid  security :  And  whxebas 

version  in  ^^f  fireehold,  and  inheritance  of  the  said  messuage  or  tenement 
h^^  d^L  ^^  Premises  comprised  in  the  aforesaid  in  part  recited  inden- 
her  decease,      ture  of  release  in  favour  or  for  the  benefit  of  the  said  T  Wha 

husband,  his  heirs,  and  assigns,  from  and  after  the  decease  of  her 

the  said  J  W  (subject  nevertheless  to  the  said  mortgage  tberenf 

The  ap-         so  made  as  aforesaid) :  Now  this  indsntube  witnessbth, 

F  I  TM BNT.     ^^  £^^  ^^  purpose  of  effectuating  the  end,  mtent,  and  purpose 

aforesaid,  afa^  the  said  J  fT,  by  force  and  virtue,  and  inexerdse 
and  execution  of  the  power  and  authority  so  ^ven  or  limited 
to  her  the  said  J  Why  the  aforesaid  in  part  recited  indenture 
of  release  as  hereinbefore  menUoned,  and  of  every  or  any  other 
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power  or  authority  in  any  wise  enabling  her  in  this  behalf, 
with  the  privity  of  the  said  T  W,  her  husband  (testified  by 
his  being  a  party  to  and  executing  these  presents),  hath 
directed,  limited,  and  appointed,  and  by  this  present  deed  or 
writing,  sealed  and  delivered  by  her  the  said  J  Wm  the  pre- 
sence of  and  attested  by  the  two  credible  persons  whose  names 
are  intended  to  be  hereupon  indorsed  as  witnesses  to  the  sealing 
and  delivery  of  these  presents  by  the  said  /  W,  doth  direct, 
limit,  and  appoint,  that  the  said  messuage  or  tenement,  and 
all  and  singular  other  the  premises  comprised  in  the  aforesaid 
in  part  recited  indenture  of  release,  and  by  her  limited  in 
mortgage  to  the  said  P  S^  her  executors,  administrators,  and 
assigns  as  aforesaid,  with  their  appurtenances,  shall,  from  and 
after  the  decease  of  her  the  said  J  W,  go,  remain,  and  be,  and 
that  the  said  Gr^  and  fFK,thdr  heirs  and  assigns,  shall  thence- 
forth stand  and  be  seised  of  and  in  the  same  premises,  to  the 
use  of  the  said  T  Wyhk  heirs  and  asfflgns  for  eyer,  (subject 
nevertheless  to  the  said  mortgage  thereof  so  made  to  the  said 
P  S,  her  executors,  administrators,  and  assigns,  for  the  term 
of  1000  years^  for  securing  to  her  and  them  the  payment 
of  the  prindpal  sum  of  ,£S50,  and  interest  for  the  same,  as 
hereinbefore  mentioned).    In  witness,  tec 
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No.  XVIII. 

The  Will  of  a  married  Woman  under  a  Power  reserved  to  her 

by  SetUemerU  (a). 

This  is  the  last  will  and  testament  of  me  J,  wife  of 

Bf  of,  &c.  made  by  virtue  of  the  power  of  appointment  reserved 

Recital  of  the  to  me  in  manner  hereinafter  mentioned :  Whereas  under  the 

CT^^zAe      settlement  executed  previously  to  and  in  contemplation  of  my 

power.  marriage,  a  certain  sum  in  the  8  per  cent,  consolidated  bank 

annuities,  or  in  some  other  of  the  parliamentary  stocks  or 
public  funds  of  Greai  Britain^  together  with  a  leasehold  mes- 
suage situate  in  the  county  o£  MiddleseXy  and  one-fourth 
part  or  share  of  certain  polides  of  assurance  on  the  life  of  my 
father,  and  on  the  life  or  lives  of  some  other  person  or  persons, 
are  vested  in  JEJ  F  of  and  G  H  of  upon  certain 
trusts  for  the  benefit  of  my  said  husband  B  for  his  life,  and 
after  his  death,  for  my  benefit  during  my  life,  and  after  the 
death  of  the  survivor  of  us,  for  the  benefit  of  the  issue  of  our 
marriage,  and  with  power  for  me,' in  case  of  my  dying  in  the 
lifetime  of  my  said  husband,  and  in  default  of  my  having  any 
child  by  my  said  husband,  who  should  become  entitled  to  the 
said  trust  monies  and  premises  under  the  trusts  aforesaid,  to 
appoint  and  dispose  of  the  same  by  any  will,  or  writing  in  the 
nature  of' a  will,  to  be  executed  as  therein  mentioned,  subject 
Appointment  to  the  life  interest  of  my  said  husband  therein.  Now  I  the 
monies  after  ^^  ^'  ^^  execution  of  the  said  power  of  appointment,  and  of 
the  death  of     every  or  any  other  power  enabling  me  in  this  behalf,  do  by  this 

Md  M^^^f  ™^  ^'  ^^'^  ^^  writing  in  the  nature  of  a  will,  agned  and 
issue.  published  by  me  in  the  presence  of  and  attested  by  three  cre- 

dible persons,  whose  names  are  hereunder  subscribed  as  witp 
.  nesses,  direct  and  appoint ;  that  from  and  aft;er  the  decease  of 
my  said  husband,  and  such  default  or  failure  of  children  of 
our  said  marriage  as  aforesaid,  the  said  capital  stock,  and  also 
the  said  leasehold  messuages  ifkh  the  appurtenances,  and  also 
the  said  fourth  part  or  share  of  the  siud  several  policies  of  as- 


(a)  See  ante,  p.  S16. 
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surance,  and  of  the  monies  to  be  received  by  virtue  of  the 
same  respectively^  and  all  other  the  trust  monies  and  premises,  £^  husband 
which  by  virtue  of  my  said  marriage  settlement,  I  have  power  absolutely. 
to  dispose  of,  bequeath,  or  appoint,  shall  respectively  go,  re- 
main, and  be,  and  the  said  E  F  and  G  Hj  their  executors, 
administrators,  or  assigns,  shall  stand  and  be  possessed  of  and 
interested  in  the  same,  in  trust  for  my  said  husband  By  his 
executors,  administrators,  and  assigps,  and  I  give  and  bequeath 
the  same  to  him  and  them  accordingly,  and  I  do  hereby  nomi« 
nate  and  appoint  my  said  husband  B  sole  executor  of  this  my 
last  will  and  testament    In  witness,  &c. 
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No.  xrx. 


Parties. 


Recites  that 
husband  and 
wife  have 
agreed  to  live 
separate^ 
and  the  con- 
▼eyances 
under  which 
the  husband 
and  his  father 
derive  their 
power  herein, 
after  exercised 
to  charge  the 
hereditaments 
hereinafter 
appointed. 


Deed  qf  Separation  (a). 

This  indenture  made  the  day  of  in  the  year, 

&a  BETWEEN  A  Bo(  of  the  first  part,  HB  o( 

(the  son  of  the  sidd  A  B)  of  the  second  part,  C  B  a£ 
(the  wife  of  the  said  H  B,  but  now  living  separate  and  apart 
from  him)  of  the  third  part,  E  F  of  and  G  F  o{ 

(which  said  E  F  and  G  J^  are  the  brothers  of  the  said  C  B) 
of  the  fourth  part,  and  I K  of  and  LM  of  of  the 

fifth  part :  Whereas  unhappy  differences  have  arisen  and 
do  subsist  between  the  said  H  By  and  C  his  wife,  and  in 
consequence  whereof  they  have  agreed  to  live  separate  and 
apart  from  each  other :  And  whereas  by  indentures  of  lease 
and  release,  bearing  date  respectively  the  days  of 

1816,  the  release  being  made,  or  expressed  to  be 
made,  between  ^T  Z  of  the  first  part,  the  said  J  J?  of  the 
second  p4rt>  the  said  if  £  of  the  third  part,  £  22  of  the  fourth 
part,  C  O  of  the  fifUi  part,  i?  D  of  the  sixth  part,  JJ  Cof  the 
seventh  part,  and  T  C  of  the  eighth  part;  and  by  two  com- 
mon recoveries  duly  suffered  by  the  said  H  L,A  B,  and  H  By 
in  or  as  of  Hilary  Term,  in  the  said  year  1816,  in  pur- 

suance of  the  said  indenture  of  release,  and  by  force  of  a  de- 
claration of  the  uses  of  the  said  common  recoveries  in  the  sane 

• 

indenture  contained ;  and  also  by  a  deed  poll  or  instrument  m 
writing,  under  the  hands  and  seals  of  the  said  H  L^  A  B,  and 
H  B,  bearing  dateon  or  about  the  day  of  and  « 

deed  poll  or  instrument  in  writing,  under  the  hands  and  seals 
of  the  said  A  B  and  HB^  bearing  date  the  day  of 

one  undivided  moiety  of  and  in  the  manors  or  lordships,  towns, 
messuages,  lands,  tenements,  and  hereditaments,  and  the  go.- 
tirety  of  the  rectories  or  advowsons  hereinafter  particularly 
mentioned,  were  conveyed,  limited,  and  assured,  and  do  now 
stand  settled,  subject,  and  liable  to  such  uses,  upon  and  lOt 


(a)  See  ante,  p.  281^  and  see  a  more  simple  deed  of  separation  in  the  fol- 
lowing precedent.  No.  80. 
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such  trusts,  intents  and  purposes,  and  with,  under,  and  subject 
to  such  powers,  provisoes,  agreements,  and  dedarations  at  the 
said  A  B  and  H  B  shall  by  any  deed  or  deeds,  writing  or 
writings,  with  or  without  power  of  rerocation  and  new  ap- 
pointment, to  be  by  both  of  them  sealed  and  delivered  in  the 
presence  of  and  attested  by  two  or  more  credible  witnesses, 
ftora  time  to  time  or  at  any  time  direct,  limit,  or  appoint; 
And  WHSREA8  upon  the  treaty  for  the*  said  separation,  it  was  andthehus- 
agreed  between  the  said  parties  heretOy  that  the  sud  H  B  ^^^^ towcure 
should  by  his  bond  or  obligation  in  writing,  secure  unto  the  to  wife  by 
said  C  B  for  her  separate  use,  one  annuity  or  dear  yearly  sum  „u"ty  fo/hcr 
of  «£300  during  the  joint  lives  of  her  and  the  said  H  B ;  and  separate  use, 
that  the  sud  A  B  and  H  B  should  charge  the  said  undivided  ^^  ^  chazoe 
moiety,  and  the  said  rectories  and  advowsons,  with  an  annuity  the  estates  of 
or  yearly  rent  chai^  of  ,£600,  for  the  benefit  of  the  said  5?f^J,^^j, 
C  By  to  commence  from  the  death  of  the  said  A  B,  if  the  said  a  rent  charge 
C  B  shall  then  be  living,  and  whether  the  said  J?  5  shall  J^^^,,^^* 
then  be  living  or  not,  and  also,  that  the  said  E  F  and  G  H  gQ^  the  agree, 
should  enter  into  the  covenant  hereinafter  contained:   And  inent  of  wife's 
WHEREAS,  in  pursuance  and  part  performance  of  the  aforesaid  indemnify 
agreement  in  his  behalf,  he  the  said  H  B  hath  by  his  bond  or  husband 
obligation  in  writing  under  his  hand  and  seal,  bearing  even  ^^^f    ^ 
date  with  these  presents,  become  bound  unto  the  said  E  F  and  Also  recites  ^ 
G  J?  in  the  penal  sum  of  £  with  a  condition  thereunder  £|^d  eferen* 

written,  for  making  the  same  void  on  payment  by  the  said  H  B  date, 
unto  the  said  C  J9,  for  her  separate  use  and  benefit,  of  one 
annuity  or  dear  yearly  sum  of  ^800,  during  the  joint  lives  of 
him  and  the  said  C  J?,  or  to  such  person  or  persons  as  she  by 
any  writing  under  her  hand  shall  from  time  to  time,  notwitl^ 
standing  her  coverture,  direct  or  appoint,  on  or  at  the  days  or 
times  therein  particularly  mentioned  and  appointed  for  pay- 
ment thereof:    Now   this  imdenturb  wiTNESSETHthat  in  Husband 
pursuance  and  further  performance  of  the  said  agreement  on  ooven^ts, 
the  part  of  the  said  H  B,  he  the  said  H  B,  for  himself,  his  j^yg  sepmte^^ 
bars,  executors,  and  administrators,  doth  covenant,  promise,  from  nim, 
and  agree  with  and  to  the  said  E  F  and  G  Fy  their  executors, 
administrators,  and  assigns,  by  these  presents  in  manner  fol- 
lowing (that  is  to  say),  that  notwithstanding  the  marriage  that 
was  had  and  solemnized  between  the  rfdd  H  B  and  C  B  his 
wife,  it  shall  and  may  be  lawful  to  and  for  the  sud  C  By  from 
time  to  time,  and  at  all  times  hereafter,  to  live  separate  and 
apart  from  him  the  said  H  £,  in  such  sort  and  manner  as  if 
she  were  sole  and  unmarried,  and  that  he  the  said  H  B  shall 
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free  from  his 
control^ 


and  that  he 
will  not  mdest 
her. 


that  she  may 
have  and  en- 
joy to  her  se- 
parate use,  her 
jewels, 
clothes,  and 
ornaments, 
&c. 

and  her 
savings, 
and  by  deed 
or  will  sell  or 
dispose  of  the 
same,  and  if 
she  shall  die 
before  him, 
to  permit  her 
will  to  be 
proved. 


or  if  she  die 
intestate,  ad- 
ministration 
to  be  taken 
out  by  her 
next  of  kin. 


not,  nor  will  compel  her  to  oohabit  or  live  with  him,  bj  any 
ecclesiastical  censure  or  proceedings,  or  otherwise  howBoever; 
and  that  she,  the  said  C  By  shall  be  absolutely,  and  to  all  intents 
and  purposes  whatsoever,  freed  and  discharged  irom  the  power, 
command,  will,  restraint,  authority,  and  government  of  him 
the  said  H  B ;  and  that  he  shall  not,  nor  will  at  any  time  here- 
after, by  any  cause,  or  under  any  pretence  whatsoever,  sue  or 
prosecute  any  person  of  persons  for  receiving,  harbouring,  pro- 
tecting, or  assisting  the  said  C  B,  or  ill  treat,  or  use,  or  offer 
any  violence,  force,  or  restraint,  to  the  person  of  her  the  said 
C  By  or  molest,  interrupt,  or  disturb  her  in  her  way  of  living,  w 
in  her  liberty  or  freedom  of  going  to  or  staying  in  or  returning 
from  such  place  or  places  as  she  shall  think  fit ;  and  aI/SO^  that 
it  shall  and  may  be  lawful  to  and  for  the  said  C  B,  from  hence- 
forth to  have,  tiake,  and  enjoy  to  her  own  separate  and  absolute 
use,  notwithstanding  her  coverture,  all  such  jewels,  plate,  fur- 
niture, clothes,  linen,  wearing  apparel,  and  ornaments,  articles 
and  things  whatsoever,  as  now  are  or  which  at  any  time  or  times 
hereafter,  shall  be  hers  or  reputed  hers,  or  which  she  shall  save 
from  the  provision  hereby  made  for  her  separate  use,  and  from 
time  to  time  by  deed  or  will,  or  from  hand  to  hand,  to  sell,  give 
away,  or  dispose  of  the  same ;  and  that  if  the  said  C  B  shall 
depart  this  life  in  the  lifetime  of  the  said  H  B,  he,  the  said 
H  By  will  permit  and  suffer  tJhe  last  will  and  testament  of  the 
sud  C  By  or  any  w|riting  in  the  nature  of  or  purporting  to  be 
her  last  will  and  testament,  and  codicil  or  codicils  thereto,  to  be 
proved  in  the  propei*  ecclesiastical  court,  by  the  person  or  per- 
sons to  be  t)ierein  named  or  appointed  the  executor  or  executors 
thereof;  and  that  if  the  said  C  B  shall  not  name  or  appmnt  an 
executor  or  executors  of  her  said  will,  or  such  executor  or  exe- 
cutors shall  die  in  her  lifetime,  or  refuse  to  prove  her  said  will  or 
to  act  in  the  executorship  thereof,  or  if  the  said  C  B  shall  die , 
intestate,  as  to  all  or  any  part  of  the  said  premises  hereinbefore 
declared  or  directed  to  be  for  her  separate  use  or  dbposal,  be 
the  said  H  By  shall  and  will  permit  administraiion  of  the  goods, 
rights,  and  credits  of  the  said  C  By  to  be  taken  out  by  the  per- 
son or  persons  who  would  be*ntitled  thereto  if  the  said  C  J?  bad 
not  married  the  said  H  By  sinA  shall  and  will  permit  and  suffer 
the  said  personal  estate  and  effects  of  the  said  C  Byor  so  much 
thereof  of  which  she  shall  die  intestate,  to  be  distributed  among 
the  persons,  and  in  the  manner  among  whom  and  in  whidi  the 
same  by  the  statute  for  the  distribution  of  the  effects  of  btestates 
would  be  distributable  if  the  said  C  B  had  not  married  the  said 
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SB:  AND  THAT  all  such  estates,  real  and  personal,  as  during^  And  that  all 

the  joint  lives  of  the  said  H  £  and  C  £  his  wife,  shall  descend  'eal  and  per- 

sonal  estate 
or  come  to,  or  devolve  upon,  or  be  given,  or  devised,  or  be-  acquired  by 

queathed,  or  conveyed  to,  or  in  trust  for  her  the  said  C  5,  or  ^^^  "^^  ^^' 
to,  or  for,  or  upon  him  the  said  H  B,  in  right  of  the  said  C  B  i^^  g^^ 
his  wife,  shall  be  holden,  enjoyed,  sold,  pven  away,  devised,  be-'  be  enjoyed 
queathed,  and  disposed  of  by  the  said  C  B,  her  heirs,  executors,  of  by  h^s 
administrators,  and  assigns  respectively,  according  to  the  se«  she  shall  think 
veral  natures  and  qualities  thereof  respectively,  in  such  manner  bdnTsubje'ct 
as  she  or  they  shall  think  fit,  without  being  subject  to  the  debts,  to  his  debts  or 
control,  claims,  custody,  or  intermeddling  of  him  the  swd  H  B,  interference. 
as  if  she^  the  said  C  B,  had  not  married  the  said  H  B :  And  also, 

that  he,  the  ssidHB,  shall  and  will,  for  that  purpose,  make,  do,  -^"f  **J,^® 

J  11        ,  111.  J  .,'   will  do  all  acts 

ana  execute,  ail  such  acts,  deeds,  devices,  and  assurances  m  the  necessary  for 

law  whatsoever,  for  confirming  and  corroborating  these  presents,  confirming 
and  every  clause,  matter,  and  thing  herein  contained,  as  by  the  as  shall  be  re- 
said  E  F  and  G  -F,  their  executors,  administrators,  or  assigns,  quired  of  him. 
or  his  or  their  counsel  in  the  law,  shall  be  reasonably  advised  or 
devised  and  required:   And  this  indenture   also  wit- 
MEssETH,  that  in  pursuance  and  performance  of  the  aforesaid 
agreement  on  the  part  of  the  said  A  B  and  H  B^  and  pursuant  And  in  exer- 
to,  and  by  force  and  virtue,  and  in  exercise  and  execution  of  ^^^  j^/*^ 
the  powers  and  authorities  to  them  for  this  purpose  given  or  father  and 
limited  by  the  hereinbefore  in  part  recited  indenture  of  release,  ""''"*"^ 
of  the  day  of  1816,  and  the  said  deeds  poll,  of  ^ 

the  day  of  ,         day  of  ,  and        day  of 

,  or  any  of  them,  and  every  or  any  other  power  or 
authority  to  them  reserved,  in  and  by  any  other  deed  or  inden- 
ture, or  in  any  wise  enabling  them,  or  either  of  them  in  this  be- 
half, they,  the  said  A  B  and  H  B  do,  and  each  of  them  doth  by 
this  present  deed  or  instrument,  in  writing,  by  both  of  them 
s^led  and  delivered  in  the  presence  of  and  attested  by  two  cre- 
dible persons  whose  names  are  intended  to  be  hereupon  indorsed 
fts  witnesses  attesting  the  sealing  and  delivery  of  these  presents  by 
them,  the  said  A  B  and  H  B  respectively,  direct,  limit,  and  ap- 
point :  That  all,  that  the  undivided  moiety,  or  equal  half  part  appoint  that 
w  share,  which  they  or  either  of  them  have  or  hath  power  to  ap-  xncnt^^^  ^'* 
pomt  as  aforesaid,  of  and  in  all  that  and  those  the  manor  or  lord- 
wip  of,  &c.  (the  parcels),  and  all  and  other  the  manors  or  lord- 
snips,  towns,  messuages,  lands,  tenements,  rents,  and  heredita- 
ments, and  parts  or  shares  of  manors  or  lordships,  towns,  mes- 
*^ages,  lands,  tenements,  rents,  and  hereditaments,  in  the  said 
counties  of      and  .     or  either  of  them,  over  which  tlie  said  A  B 
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and  ff  By  or  either  of  them,  htfve  or  hath  any  powerenabliBg  them 
or  him  in  this  behalf,  together  with  all  and  singular  faousei,  out- 
houses, edifices,  buildings  bahis,  stables,  coach»hou8es,oottages, 
dovecots,  yards,  gardens,  orchards,  backsides,  tofts,  lands,  mo- 
dows,  pastures,  heaths,  moors,  marshes,  wastes,  waste-groundS) 
folds,  foldcourses,  and  liberty  of  fcddage,  feedings,  parksy  warreoS) 
commons,  common  of  pasture,  common  of  turbary,  mines,  miiK^ 
rals,  quarries,  mills,  mulctures,  customs,  tolls,  duties,  furzes,  treeB^ 
woods,  underwoods,  coppices,  and  the  ground  and  soil  thereof, 
mounds,  fences,  hedges,  ditches,  freeboards,  ways,  waters,  water- 
courses,  fishings,  fisheries,  fowlings,  conrtsJeet,  oourts4)arcn, 
,  and  other  courts,  view  of  frank  pledge,  and  all  that  to  view  of 
frank  pledge  doth  belong,  reliefs,  heriots,  fines,  sums  of  nionef, 
amerciaments,  goods  and  chattels  of  felons,  and  fugitive  felons 
of  themselves,  outlawed  persons,  deodands,  waifs,  estrays,  chiet 
rents,  quit-rents,  rents-charge,  rents-seek,  rents  of  assize,  fee 
farm  rents,  boons,  services,  royalties,  jurisdictions,  franduKS, 
liberties,  privileges,  easements,  profits,  commodities,  emolo- 
ments,  hereditaments,  and  appurtenances  whatsoever,  to  the  said 
undivided  moiety,  or  equal  half  part  or  share,  rectories  and  ad* 
vowsons,  hereditaments  and  premises,  belonging,  or  in  any  wiie 
appertaining,  or  with  the  same  or  any  of  them  respectively,  now 
at  any  time  heretofore  demised,  leased,  held,  used,  oocupiedy 
or  enjoyed,  or  accepted,  reputed,  deemed^  taken,  or  known  as 
part,  parcel,  or  member  of  them,  or  appurtenant  thereto,  witu 
their  and  every  of  their  appurtenances ;  and  the  reversion  and 
reversions,  remainder  and  remainders  yearly,  and  other  rents, 
issues,  and  profits,  c^  all  and  singular  the  said  undivided  moietj) 
or  equal  half  part  or  share,  rectories  and  advowsons,  here- 
ditaments, and  premises  hereinbefore  appcHnted,  or  expressed 
shall  remain,    and  intended  so  to  be,  shall  henceforth  go,  remain,  and  be  to 

the  uses,  upon  and  for  the  trusts,  and  with,  under,  and  suop 
to  the  powers,  provisoes,  agreements,  and  declarations  herein- 
after expressed  or  declared,  and  contained  of  and  concerning"* 
to  the  iwc  and  aj^^ae  (that  is  to  say),  to  the  use,  intent,  and  pubposb,  that 
the  wife's*  ^^^  said  E  F  and  G  jF,  their  heirs  and  assigns,  shall  and  n»!> 
brothers  shall,  from  ahd  immediately  after  the  decease  of  the  said  A  A  "  "* 
S^s*dLth,  said  C  B  shall  then  be  living,  and  thenceforth  for  and  during 
if  wife  be  then  the  natural  life  of  the  said  C  JB,  yearly  have,  receive,  and  take 
"^°«'  (and  the  said  ^  JB,  by  force  of  his  interest,  doth  for  hims* 

his  heirs,  and  assigns,  grant  and  confirm  unto  them  m 
receive  daring  event  and  during  the  time  aforesaid)^  one  annual  sum  or  ye^'v 
£r^!'*""^  rent^harge  of  .£'600,  of  lawful  money  of  GritU  Bri^^  ^  ^ 
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ywrly  awuiug,  growing,  and  payable  out  of  and  charged  and  to  be  charged 
chargeable  upon  all  and  singular  the  said  undivided  moiety  or  ^^^^e^ 
equal  half  part  or  share,  rectories  and  adyowsons,  hereditaments  reditamentg, 
and  premises,  hereinbefore  appointed  or  intended  so  to  be,  and 
upon  and  out  of  thw  rights,  members  and  appurtenances,  and 
to  be  paid  to  the  said  E  F  and  G  Fy  their  heirs  or  assigns,  in  to  be  paid 
the  common  dining-hall  of  Lincoln^s  Inn,  in  the  county  of  Mid-  ^^^^'^Kf* 
dksex,  by  four  eyen  and  equal  quarterly  payments  on  the  25th 
clay  of  ifarcA,  the  24th  day  otJune,  the  S9th  day  o{  September, 
and  the  S5th  day  of  December,  in  eyery  year,  irithout  any  de-  witfaoat  any 
ducticMS  or  abatement  whatsoever,  out  of  the  same  or  any  part  ^^u<^^<>n* 
thereof,  for  or  in  respect  of  any  taxes,  charges,  rates,  assess- 
nieats,  or  impositions  whatsoever,  either  already  taxed,  charged, 
assessed)  or  impoaod^  or  hereafter  to  be  taxed,  charged,  assessed, 
or  imposed,  on  the  said  manors  or  lordships,' towns,  messuages, 
lands,  tenements,  rectories,  advowsons,  hereditaments,  and  pre^ 
xnises,  or  any  of  them,  or  any  part  thereof,  or  on  the  said 
annual  sum  or  yearly  rent^harge  of  of  500,  or  any  part  thereof, 
or  on  the  said  E  F  or  G  F,  their  heirs,  or  assigns,  or  on  the 
aaid  CB,  or  her  assigns,  or  on  any  other  person  or  persons,  for 
or  in  respect  of  the  same,  by  authority  of  parliament  or  other- 
wise howsoever,  or  for  or  in  respect  of  any  other  matter,  cause, 
<Hr  thing  whatsoever  (save  and  except  the  property  tax),  the  first 
quarterly  payment  (^  the  said  annual  sum  or  yearly  rent^charge 
of  £500,  to  be  made  on  such  of  the  said  days  of  payment  as  shall 
haf^n  next  after  the  decease  of  the  said  A  B,  in  the  lifetime  of 
the SMd  CB:  Akd  to  and  for  this  further  use, intent, and  puis  Pawets  of 
pose,  that  if  the  said  annuity  or  yearly  rentrcharge  of  £500,  or  ^^^  "^ 
any  part  thereof,  shall  be  in  arrear  and  unpaid  for  the  space  forcing  pay- 
of  twenty^xne  days  next  after  any  of  the  said  days  or  times  5f'***^'v"*" 
whereon  the  said  annuity  or  yearly  rent^harge  of  «£^500  ought  in  arrear. 
to  be  pfud  as  aforesaid,  then  and  so  often  as  it  shall  so  happen, 
it  shall  and  may  be  lawful  to  and  for  the  said  E  F  and  G  Fi 
their  heirs  and  assigns  (and  he  the  said  H  B,  by  force  of  bis 
interest,  doth  give  and  grant  unto  them  full  power  and  authority) 
to  enter  into  and  distrain  upon  all  or  imy  part  of  the  said  here- 
ditamentiTand  premises,  hereby  changed  with  the  said  annuity 
or  yearly  rent-charge  of  £500,  and  to  seU  and  dispose  of  the 
difitiress  and  distresses  then  and  there  taken,  or  otherwise  to 
demean  therein  according  to  law  in  like  manner  as  in  the  case 
of  diatresaes  taken  for  rent  reserved  by  lease  or  oommcm  demise ; 
To  TSE  END  AKD  INTKNT,  that  they  the. said  E  F  and  G  F, 
heirs  a^Kl  assigns,  may  be  fully  paid  and  satisfied  the  sud 
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annuity  or  yearly  Vent-charge  of  £500,  and  every  part  thereof 
so  in  arrcar  and  unpaid  as  aforesaid,  and -all  costs,  charges,  and 
expenses  occasioned  by  the  nonpayment  of  the  same :  And  also» 
that  in  case  the  said  annuity  or  yesirly  rent-charge  of  <f  500,  or 
any  part  thereof,  shall  at  any  time  or  times  hereafter  be  in 
.arrears  and  unpaid  for  the  space  of  thirty-one  days  ne^t  after 
any  of  the  days  or  times  whereon  the  same  ought  to  be  paid  as 
aforesaic^,  then  and  from  time  to  timeas  often  as  it  shall  so  happen, 
.  it  shall  be  lawful  to  and  for  the  said  E  F  and  G  F,  their  bars 
and  assigns,  to  enter  into  and  upon,  and  to  hold  all  and  singular 
the  hereditaments  and  premises  hereby  charged  with  the  pay- 
ment of  the  said  annuity  or  yearly  rent-charge  of  <£500,  or  any 
part  thereof,  and  to  receive  and  take  the  rents,  issues,  and  profits 
thereof,  to  and  for  their  own  use  until  they  shall  therewith  and 
thereby  or  otherwise  be  fully  paid  and  satisfied  the  arrears  of  the 
said  annuity  or  yearly  rent-charge  of  <f500  and  every  part 
thereof,  due  at  the  time  of  spch  entry,  and  which  shall  after- 
.  wards  accrue  or  become  due  during  their  being  in  possession  of 
the  same  premises,  together  with  all  such  costs,  ch€U*ges,  damages, 
and  expenses  whatsoever,  as  they  shall  sustain  by  reason  of  the 
non-payment  thereof,  and  such  possession  when  taken  to  be 
And  subject     without  impeachment  of  waste:  And  further,  that  subject:, 
thereto^  •  ^^^^  charged,  and  chargeable  to  and  with  the  said  annuity  or 

yearly  sum  of  <f  500,  and  the  powers  and  remedies  hereinbefore 

provided  for  securing  and  enforcing  the  payment  thereof,  all 

the  said  undivided  moiety  or  equal  half  part  or  share,  rectories, 

that  the  he^e-  advowsons,  hereditaments,  and  all  and  singular  other  the  pre- 

ditaments         miges  hereinbefore  appointed  or  intended  so  to  be,  with  their 
shall  remain       ,  ,  _  1"^  ,    .,  .  j  i. 

to  the  use  of     nghts,  members,  and  appurtenances,  shall  go,  remain,  and  be 

trustees  for  a    ^^  ^j^g  ^gg  ^^f  ^hg  gajd  /  JC  and  L  JIf,  their  executors,  adroini- 
years,  strators,and  assigns,  for  and  during,  and  unto  the  full  end  and 

term  of  ^00  years,  to  be  computed  from  the  day  next  before 
the  day  of  the  decease  of  the  said  A  J9,  and  thenceforth  next 
ensuing,  and  fully  to  be  complete  and  ended,  without  impeach- 
ment of  any  manner  of  waste,  upon  the  trusts  nevertheless,  and  to 
and  for  the  intents  and  purposes,  and  with,  under,  and  subject 
to  the  powers,  provisoes,  agreements,  and  declarations,  herein- 
after expressed,  or  declared  and  contained  of  or  concerning  the 
upon  trust,       same  (that  is  to  say),  upon  trust,  that  they  the  said  /  iT  and 

L  My  and  the  survivor  of  them,  and  the  executors,  admimstrators, 
and  assigns,  of  such  survivor,  do  and  shall  permit  the'person  or 
persons  for  the  time .  being  entitled  to  the  said  hereditaments 
in  remainder,  immediately  expectant  upon .  the  said  term,  to 
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receive  and  ti^LC  the  rents,  issues,  and  profits,  of  the  said  he- 
reditaments and  premises,  until  the  said  annuity,  yearly  rent, 
or  sum  of  c£500,  or  some  part  thereof,  shall  be  in  arrear  or 
uopaid'by  the  space  of  forty  days  next  after  die  same  ought  to 
be  paid  as  aforesaid;  and  when,  and  so  ofien  as  the  said  an-  if  annuity 
nuity  oi:  yearly  sum  of  ,£500,  or  any  part  thereof,  shall  be  in  J^^ar^y  forty 
arrear  or  unpaid  by  the  space  of  forty  days  next  after  the  same  days, 
shall  become  payable,  do  and  shall,  by,and  out  of  the  rents, 
issues,  and  profits,  of  the  said  hereditaments  and  premises,  or  to  raise  the   . 
by  demising,  leasing,   mortgaging,  or  absolutely  sfeUing  the  SHerais^ 
same  hereditaments  and  premises  respectively,  or  any  piart  premises, 
thereof  respectively,  for  all  or  any  part  of  the  same  term  of  / 

200  years,  or  by  bringing  any  action  or  actions  againM  the 
tenants  or  occupiers  of  the  same  hereditaments  and  premises,  for 
/  recovering  the  rents,  issues,  and  profits  thereof,  or  of  any  part 
or  parts  thereof,  or  by  all  the  ways  and  means  aforesaid,  or  by  . 
such  other  ways  and  means  as  to  them  or  him  shall  seem  meet, 
levy  and  raise  such  sum  and  sums  of  money  as  will  be  sufii- 
cient,  or  as  they  shall  think  it  expedient  or  proper  to  raise,  for 
paying  and  satisfying  unto  the  said  E  F  and  G  iP,  their  heirs 
or  assigns,  the  said  annuity,  yearly  rent,  or  sum  of  «£500,  or 
such  part  thereof  as  shall  be  so  in  arrear  and  unpaid,  and  all 
costs,  charges,  and  expenses  whatsoever,  which  they  the  said  *nd  all  costp, 
E  Ff  G  Fy  I  Ky  and  L  M,  or  any  6f  them,  .their  or  any-  of  ^' 
their  heirs,  executors,  administrators,  or  assigns,  shall  or-  may 
sustain,  expend,  or  be  put  unto  by  reason  of  the  non-payment 
thereof,  or  otherwise  in  execution  of  tlii;  trusts  of  the  said  term 
of  200  years:  And  do  and  shall  pay  and  apply  the  money  so 
to  be  levied  or  raised,  or  a  competent  part  thereof,  in  or  tOr 
wards  the  satisfaction  of  the  said  arrears,  costs,  chargeis,  and 
expenses  accordingly,  and  the  surplus  or  i^sidue  thereof  (if 
any)  unto  the  persoii  or  persons  so  for  the  time  being  intitled 
as  aforesaid,  to  and  for  his  and  their  own  use  and  benefit :  And 
it  is  hereby  agreed  and  declared,  between  and  by  the  parties  to 
these  presents,  thttt  tlie  said  E  F  and  G  F^  their  htars,  exe- 
cutors, administrators,  and  assigns,  shall  stand  seised  and  pos- 
sessed of,  and  interested  in  the  said  annual  sum  or  yearly  rent- 
charge  of  c£500,  UPON  TEUST,  tliat  they  the  said  E  Faud  G  -F, 
their  heirs  and  assigns,  do  and  shall  from  time  to  time,  as  and 
when  the  said  annuity  shall  be  received,  pay  the  same  to  such  j\^q  annuity 
persoii  or  persons  only,  and  for  such  intents  and  purposes  only  to  be  paid  to 
as  the  said  C  B,  notwithstanding  her  coverture,  and  as  if  she  J^fe^^^ny** 
was  sole  and  vmmarried^  and  whether  covert  or  6q1c>  shall  fiom  writing  under 
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her  hand^  ^^^  ^^  ^^^  ^7  ^"7  writing  or  writings  signed  by  her  with  her 
■ball  ap^inty  own  hand,  but  not  so  as  to  dispose  of  or  affect  the  same  by  aoy 
way  of  antid-  ^®>  mortgage,  or  charge,  or  otherwise,  in  the  way  of  omA- 
pation.  dpoHon^  direct  or  appoint ;  and  in  default  o£  such  direcdon  or 

iind  in  default  appointment,  into  the  proper  bands  of  her  the  said  C  B,  for  bcr 
men?hito  ^^^  ^^  separate  use,  exclusively  of  the  said  H  B,  who  is  Dot  to 
wife's  proper  intermeddle  therewithi  nor  is  the  same  to  be  subject  to  his 
wwttlte  UM?  control,  debts,  contracts,  forfeitures,  disposals  oc  engagements, 
The  receipts  ^^^  ^^  receipts  and  discharges  of  the  sud  C  B^  and  of  such 
of  wife  or  of  person  or  persons  as  she  shall  from  Ume  to  Ume  direct  or  ap- 
her  appwntea  point  to  receive  all  or  any  part  of  the  said  annual  sum  of  <£fiOO 

lo  be  BuiiicieiiL 

discfaaiges.       shall  be,  notwithstanding  her  coverture,  effectual  discharges  to 

the  person  or  persons  paying  the  same  for  the  money  therein 
Proviso  that  expressed  or  acknowledged  to  be  received :  Provided  always 
when  the  that  when  the  trusts  hereinbefore  declared  of  the  said  term  of 
term  are  per-  ^^  yi^^s  shall  have  been  performed,  or  have  become  unoe* 
formed  the  cessary,  or  incapable  of  taking  effect,  and  all  costs  and  charges 
*^""  "  occasioned  by  tfie  trusts  of  the  said  term  of  200  years  shall  be 

paid  (and  which  costs  and  charges  the  said  /  K  and  L  MyVsA 
the  survivor  of  them,  and  the  executors,  administrators,  or 
assigns  of  sueh  survivor,  are  and  is  hereby  authorised  to  levj 
and  raise  by  the  ways  and  means  aforesaid,  or  any  of  then) 
then  and  immediately  thereupon  the  said  term  of  200  years 
shall  (subject  and  without  prejudice  to  any  sale  or  mortgage  or 
other  dispoation  which  shall  have  been  made  in  pursuance  <■ 
the  trusts  aforesaid)  cease,  determine  and  become  utterly  voU 
Agreement       to  all  intents  and  purposes  whatsoever:  Provibed  alwaySi 

that  wife  ac-  ^^^  jj.  jg  j^gj gby  declared  that  the  provision  hereinbefore,  and 
cepts  the  pro-  ^  *  .  *j  /i  v 

vision  in  har     by  the  said  bond  of  even  date  herewith  made  for  the  said  C  d 

of  dower.         gh^ll  be,  and  she  doth  hereby  accept  the  same  in  lieu  of  w 

dower  and  freebench  to  which  at  the  common  law  by  custom  or 

otherwise  she  may,  or  otherwise  might  be  inUtled,  out  of  soy 

lands  of  which  the  said  H  B  hath  been,  or  is,  or  during  the 

Covenant  by    said  coverture,  may  be  seised:  And  this  imdekturk  also 

husband  for     WITNESSETH,  that  in  pursuance  and  further  performance  of  tke 

§?e  annuity.     ^^  agreement  on  the  part  of  the  said  IL  S,  he  the  said  H  B 

doth  for  himself,  his  heirs,  executors,  and  administrators  oov^ 
nant,  promise,  and  agree  with  and  to  the  said  E  F  and  G  F^ 
their  heirs  and  assigns  respectively^  by  these  presents,  that  he 
the  said  H  B^^  his  heirs,  executors,  or  administrators  shall  sum 
^1  after  the  decease  of  the  said  J  j8,  if  the  «ttd  CB^ 
survive  him,  from  time  to  time,  and  at  all  times  thercwKT 
during  the  life  of  the  said  C  B,  well  and  truly  pay  or  cause  V> 


Appendix.  439 

be  paid  uoto  the  sud  E  F  and  G  F,  their  h^rs  and  assigns, 
the  said  annuity  or  yearly  sum  of  «£500y  8o  granted  and  se- 
cured  respecUTely  to  them  aa  afbreaaid,  in  trust  and  fo|*  the 
benefit  of  the  said  C  By  as  hcareiobefore  is  mentioned,  in  tlie 
parts,  shares,  and  proportions,  and  on  or  at  the  days  or  times 
hereinbefore  appointed  for  the  payment  thereof,  without  any 
deduction  or  abatement  whatsoever  (except  as  aforesiud),  and 
aoQordiog  to  the  true  intent  and  meaning  of  these  presents: 
And  the  said  A  B  and  H  B  do  for  themselves,  their  heirs,  Coyenants  bj 
executors,  and  administrators,  and  each  of  them  doth  ibr  iii;^ban(L^^ 
himself,  his  heirs,  executors,  and  administrators  covenant,  pro- 
mise,  and  agree  with  and  to  the  said  E  F  and  G  F,  their  heirs 
and  assigns,  so  far  as  relates  to  the  right  to  appoint  and  charge 
the  said  annuity  of  «£500,  quiet  enjoyment,  freedom  from  in- 
cumbrances, and  further  assurance  of  the  same,  and  (as  a  se- 
parate covenant)  with  and  to  the  said  /  K  and  L  M,  their  exe- 
cutors, administrators,  and  assigns,  so  far  as  relates  to  the  right 
to  appoint,  quiet  enjoyment,  freedom  from  all  incumbrances, 
and  further  assurance  of  the  said  term  of  SiOO  years  by  these 
presents,  in  manner  following,  (that  is  to  say)  that  they,  the  That  they 

said  Jl  B  and  H  B  now  have  in  themselves  respectively  good  ^^V®  ^^]  . 
•  1       ^  11  1  1      /.  1        1     1     V  1     •  1  •    •     "g"'  toumit, 

nght,  full  power,  and  lawful  and  absonite  authority  to  hmit,  appoint,  and 

appoint,  and  charge  the  said  annuity,  yearly  rent,  or  sum  of  c«ai^e  the  an- 
«£500,  and  the  said  powers  and  remedies  for  recovering  and  powers,  and 
compelling  payment  thereof  as  aforesaid,  upon  all  and  singular  remedies  for 
the  said  hereditaments  and  premises  hereinbefore  mentioned;  oFutMnthe 
and  also  to  limit,  appoint,  and  assure  the  said  hereditaments  heredita- 
and  premises  unto  the  said  /  K  and  L  My  their  executors,  ad-  ™^°**'       ^ 
ministrators,  and  assigns  for  and  during  the  said  term  of  200  ^^  ^^^^^  f^^ 
years  in  manner  aforesaid,  and  according  to  die  true  intent  and  the  term  of 
meaning  of  these  presents :  And  that  all  and  singular  the  here-        ^^""i, 
ditaments  and  premises  shall  continue  and  be  charged  with  and  hereditaments 
subject  to  the  said  annuity,  yearly  rent,  or  sum  of  .£500,  and  shall  continue 
subject  and  liable  to  the  distress  or  distresses,  entry  and  entries  j^e  rent'^ 
of  the  said  E  F  and  G  Fy  their  heirs  and  assigns,  for  the  re-  charge, 
covery  of  the  same,  and  for  all  costs,  charges,  and  expenses  to  Liahle  to  the 
.be  occa^oned  by  the  nonpayment  thereof,  and  shall  or  may  be  E^^^^^i 
held,  possessed,  occupied,  and  enjoyed  by  the  said  /  K  and  entry. 
L  My  their  executors,  administrators,  and  assigns  for  the  said 
term  of  SCO  years  in  manner  aforesaid,  and  according  to  the 
true  intent  and  meaning  of  these  presents :  And  that  respec-  p^^  ^^^  •^^ 
tiv^ly  free  and  clear  or  freely  and  clearly  and  absolutely  ex-  combrances. 
onerated  and  for  ever  discharged,  or  otherwise  by  the  said  A  B 


ther  assur 
anoe. 
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and  H  B,  their  heirs,  executors,  or  administrators,  or  some  or 
one  of  them,  well  and  sufficiently  saved,  defended,  kept  harm- 
less and  indemnified  of,  from,  and  against  all  charges  and  in- 
And  for  fur-    cumbrances  whatsoever :  And  further  that  they  the  said  A  B 

and  H  B  and  their  respective  heirs,  and  all  and  every  the  person 
and  persons  whomsoever,  having  or  claiming  or  who  shall  or 
may  at  any  time  or  times  hereafter  have  or  claim  any  estate, 
right,  title,  or  interest,  legal  or  equitable,  in,  to,  or  out  of  the 
.    said  hereditaments  and  premises  hereby  charged  and  limited 
and  appointed  as  aforesaid,  shall  and  will  at  any  time  or  times 
hereafter,  upon  every  reasonable  request  of  the  said  E  F  and 
G  jP,  their  heirs  or  assigns,  but  at  the  proper  costs  and  charges  of 
the  said  A  B  and  //  J?,  their  heirs,  executors,  or  administrators, 
make,  do  and  execute,  or  cause  and  procure  to  be  made,  done 
and  executed,  all  and  every  such  further  and  other  lawful  and 
reasonable  acts,  deeds,  matters  and  things  whatsoever,  for  the 
further,  better  and  more  eiFectually  charging  the  said  manors, 
messuages,  tenements,  hereditaments  and  premises,  with  the 
said  annuity,  yearly  rent,  or  sum   of  <£500,  and  with  such 
powers  and  remedies  for  recovering  and  enforcing  payment 
thereof  as  aforesaid:   And  also  for  the  further,  better  and 
more  effectually  limiting,  appointing,  conveying  ancf  assigning 
the  said  manors,  hereditaments  and  premises  unto  the  said  IK 
and  L  M,  their  executors,  administrators,  and  assigns  for  the 
residue  which  shall  be  then  to  come  and  unexpired  of  the  said 
term  of  200  years,  according  to  the  true  intent  and  meaning  of 
these  presents,  as  by  the  said  E  F  and  G  F,  their  hdrs  or 
assigns,  or  any  of  the  parties  interested  in  the  premises,  or  their 
or  any  of  their  counsel  in  the  law  shall  be  reasonably  advised 
Covenant  by     or  devised  and  required:  And  this  indenture  lastly  wit- 
wife  8  trustees  j^ggggTH  that  in  pursuance  and  performanc<e  of  the  aforesaid 
husband  '        agreement  in  this  behalf,  and  in  consideration  of  the  premises, 
against  her       ^j^^y  ^h^  gaid  E  F  and  G  F  do  hereby  for  themselves  joindy 

and  severally,  and  for  their  several  and  respective  heirs,  exe- 
cutors and  administrators,  covenant,  promise  and  agree  irith 
and  to  the  said  H  By  his  heirs,  executors,  and  administrators  in 
manner'  following  (that  is  to  say)  that  she  the  said  C  £,  her 
executors,  administrators  and  assigns,  shall  and  will  from  time 
to^  time,  and  at  all  times  hereafler  well  and  sufficiently  save, 
defend,  keep  harmless,  and  indemnified  the  said  H  By  bis  h&xsy 
executors,  and  administrators,  and  his  and  their  lands  and  tene- 
ments, goods  and  chattels,  of,  from  or  against  the  debt  or 
debts,  sum  or  sums  of  money  which  the  said  C  B  hath  already 
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contracted,  or  shall  or  may  at  any  time  or  times  hereafter 
during  the  said  separation  contract  with  any  person  or  persons 
^whomsoever,  and  every  part  thereof;  and  of,  from  and  against 
all  such  costs,  charges,  damages  and  expenses  as  shall  or  may 
be  recovered  against  or  be  sustuned  or  expended  or  become 
pajaUe  by  him,  them  or  any  of  them,  on  account  or  in  respect 
thereof^  or  by  reason  of  any  act  or  default  already  coamutted> 
<loiie  or  suffered  by  the  said  C  B.    In  witnsss,  &a 


4A». 
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No.  XX. 


Deed  of  Separation  between  Husband  and  Wife  (a). 


Parties. 


Recites  that 
husband  and 
wife  have 
agreed  to  live, 
separate. 


Husband 
covenants 
with  wife's 
brother^ 


that  the  wife 
may  live  sepa* 
late, 

free  from  his 
control^ 


and  that  he 
will  not  mo- 
lest her  nor 
require  her  to 
cohabit  with 
him. 


This  indenture  made  the  day  of  in  the  year 

of  our  Lord  1818,  between  A  B  o{  of  the  first  part, 

C  5  of  (the  wife  of  the  said  A  B,  but  now  living  se- 

parate and  apart  from  him,  with  E  FaC  her  brother)  of 

the  second  part,  and  the  said  E  Fof  the  third  part :  Whereas 
unhappy  difierences  have  arisen  and  do  still  subsist  between 
the  said  A  B  and  C  B,  and  by  reason  of  the  same  they  have 
agreed  to  live  separate  and  apart  from  each  other,  and  the  said 
A  B  hath  agreed  to  allow  and  pay  the  said  C  B  one  annuity 
or  clear  yearly  sum  of  <f  80,  as  and  for  her  separate  maintenance 
and  support  during  the  joint  lives  of  herself  and  the  said  A  B^ 
(subject  nevertheless  to  the  proviso  hereinafter  contained),  and 
the  said  E  /"hath  agreed  to  enter  into  the  covenant  hereinafler 
contained:  Now  this  indenture  v^titnessbth  that  in  pur- 
suance and  performance  of  the  said  agreement  in  this  behalf 
he  the  said  A  B  doth  hereby  for  himself^  his  heirs,  executors, 
and  administrators,  covenant,  promise,  and  agree  with  and  to 
the  said  E  F,  his  heirs,  executors,  and  administrators  in  man- 
ner following,  (that  is  to  say),  that  the  sidd  C  B  may  from 
time  to  time  and  at  all  times  hereafter,  live  separate  and  apart 
from  the  said  A  B,  her  husband,  as  if  she  were  sole  and  un- 
married :  And  that  she  shall  be  free  from  the  power  and  com- 
mand, restraint,  control,  authority,  and  government  of  him  the 
said  A  B,  and  shall  and  may  live  and  reside  in  such  place  or  places 
and  in  such  manner  as  to  her  shall  from  time  to  time  seem  meet: 
And  that  he  the  said  A  B  shall  not  nor  will  molest  or  disturb 
the  said  C  ^  in  her  person,  or  in  her  manner  of  living,  nor  at 
any  time  or  times  hereafter  require,  or  by  any  means  whatso- 
ever, either  by  eccle^astical  censure,  or  by  taking  out  citation  or 
process,  or  by  commencing  or  instituting  any  suit  whatsoever, 
seek  or  endeavour  to  compel  her  the  said  C  B  to  cohabit  or 
live  with  him  the  said  A  £,  or  to  compel  any  i^titution  of 
conjugal  rights,  nor  shall  or  will  for  that  purpose  or  otherwise 


(a)  See  the  precedent  of  a  more  special  deed  of  separation^  ante  No.  19. 
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me  any  foTcei  violence,  or  restraint  to  the  person  of  the  sud 
C  By  or  8ue  or  cause  to  be  sued  any  person  or  persons  whom- 
soever for  receiving,  harbouring,  lod^ng,  protecting,  or  enter- 
taining her:  but  that  she  the  said  C  B  may  in  all  things  live 
^as  if  she  were  sole  and  unmarried,  without  the  restraint  or  cor- 
rection of  the  said  A  Bf  or  of  any  other  person  or  persons  by 
or  through  his  means,  consent,  or  procurement :  And  further  That  he  will ' 
that  he  the  said  A  B  shall  and  will  yearly  and  every  year  P^T  ^  ^^ 
during  the  joint  lives  of  him  the  said  A  B  and  C  B  well  and  wife  or  her 
truly  pay  or  cause  to  be  paid  into  the  proper  hands  of  the  said  order, 
C  Bfto  and  for  her  own  sole  and  separate  use  and  benefit,  or  to 
such  person  or  persons  as  she,  in  writing,  signed  with  her  proper 
hand,  shall  from  time  to  time,  notwithstanding  her  coverture, 
direct  or  appoint,  one  clear  annuity  or  yearly  sum  of  ^80  by 
.four  even  and  equal  quarterly  payments,  on  the  25th  day  of 
Marcf^j  the  S4th  day  oiJune^  the  29th  day  oiSeptmber^  and  the 
S5th  day  of  December^  in  every  year,  without  any  abatement 
or  deduction  whatsoever,  the  first  payment  thereof  to  begip  and 
be  made  on  the  25th  day  of  March  now  n^xt  ensuing :  And  and  that  she 
THAT  it  shall  and  may  be  kwful  to  and  for  the  said  C  ^  by  ^^JJjJ^^ 
.  her  will,  or  any  codicil  or  codicils  thereto,  or  by  any  writing  in  pose  of  the 
the  nature  of  a  will,  codicil,  or  codicils  to  dispose  of  all  savings  ba™£^ 
of  the  said  annuity  in  such  manner  as  she  shall  think  proper : 
Paovibrd  always,  and  it  is  hereby  axrreed  and  declared  be-  Proviso,  that 

flAlnnff  ft«  wife 

tween  and  by  the  parties  to  these  presents,  and  to  be  the  true  J^j^  widi 
intent  and  meaning  of  these  presents;,  that  so  long  as  the  s«d  her  brother 
C  B  shall  live  and  reside  with  the  said  E  F,  the  said  annuity  J^^^ 
or  yearly  sum  of  <£^80  shall  be  paid  to  the  said  E  Fat  the  tobimintmat 
times  and  in  manner  aforesaid,  in  trust  for  the  said  C  j8,  and  ^^^  ^^» 
that  the  receipt  of  the  said  E  F^  signed  with  bis  own  proper  iind  that  the 
band,  shall  be  a  good  and  sufiicient  discharge  for  so  much  of  the  receipt  of  the 
and  annuity  or  yearly  sum  of^SO  as  shall  be  therein  Wsknowu  y^  ^  go^Q  ^^ 
ledged  or  expressed  to  be  received ;  and  the  siud  E  F  shall  not  chuge. 
nor  will  be  answerable  for  any  misapplication  thereof:  Ani> 
.THIS  iNDRNTURE  ALSO  WITNESSETH  tliat  for  and  lu  Considera- 
tion of  the  covenants  and  agreements  hereinbefore  contained 
on  the  part  and  behalf  of  the  said  A  B,  and  also  for  and  in 
consideration  of  the  sum  of  «£S0  of  lawful  money  of  Great 
Bfitain,  by  the  a^  A  B  to  the  said  E  F/m  hand  well  and 
truly  paid  at  or  before  the  sealing  and  delivery  of  these  presents 
(the  receipt  whereof  is  hereby  acknowledged)  he  the  said  E  F, 
for  himself,   his  heirs,  executors,  and  administrators,  doth  ii^ife'gbrothcr 

covenant,  promise,  and  agree  to  and  with  the  said  A  B,  his  covenants 

with  husband 
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that  she  will     executors  and  administrators,  by  these  presents  in  manner  fol- 
h^bSd"       lowing,  (that  is  to  say),  that  the  smd  C  B  shall  not  at  any 
toliye  with      time  hereafter  molest  or  disturb  the  said  A  B,  ot  require  or* 
tor,  nor  to       j^y  ^^y  means  whatsoever,  either  by  eccle^astical  censure  or 
more  £an  the  by  taking  out  any  citation  or  process,  or  by  commencing  or 
•aid  annuity,    instituting  any  suit  whattoever,  or  in  any  other  manner  en- 
deavour to  compel  him  the  said  A  Bio  cohabit  or  live  with 
her,  or  to  compel  any  restitution  of  conjugal  rights,  nor  seek 
for  or  require,  or  by  any  means  whatsoever  endeavour  to  com- 
pel the  said  A  Bio  allow  her  more,  or  any  further  or  greater, 
or  other  aUmony  or  maintenance  than  the  said  clear  annuity  or 
and  wUl  in-      yearly  sum  of  jPSO  :  And  fubthee  that  he  the  said  E  F,  his 
band  aMinit"   ^^^^9  executors,  or  administrators,  shall  and  will  from  time  to 
wife's  debts,     time  and  at  all  times  hereafter  well  and  sufficiently  save,  de- 
fend, keep  harmless,  and  indemnified  the  said  A  B,  his  heirs, 
executors,  and  administrators,  and  his  and  their  real  and  per- 
sonal estates,  of,  from,  and  against  all  and  every  the  debt  and 
debts  which  the  said  C  B  already  hath  contracted,  or  shall  or 
may  at  any  time  or  times  hereafter  during  the  said  separation 
contract  with  any  person  or  persons  whomsoever,  and  every 
part  thereof,  and  of  and  from  all  actions,  suits,  claims,  and 
demands  whatsoever,  on  account  thereof,  and  ofy  from,  and 
against  all  such  costs,  charges,  losses,  damages,  and  expenses 
as  shall  or  may  be  recovered-  against,  or  sustained,  expendedi 
or  become  payable  by  him,  them,  or  any  of  them  on  account 
or  in  respect  thereof,  or  by  reason  of  any  act  or  default  already 
ProTiaothatif  <:onimitted,  done,  or  suffered  by  the  said  C  B:    Provided 
budMoid  and    ALWAYS,  and  it  is  hereby  agreed  and  declared  to  be  the  true 
bereaftCT  con-  '^^^^^^  ^^^  meaning  of  these  presents,  and  oi  the  said  parties, 
sent  to  live       that  in  case  the  said  A  B  and  C  B  shall  at  any  time  hereailer 
^^ 'i^^Ll    ^^  ^^^^  mutual  consent  come  together  and  cohabit  as  man 
ceaae  and  the   and  wife,  that  then  and  in  such  case  and  from  thenceforth  the 
co^nants  be     ggj^  annuity  or  yearly  sum  of  .£80,  hereinbefore  covenanted 

and  agreed  to  be  paid,  shall  cease  and  be  no  longer  payable, 
and  from  theooefiirth  all  the  covenants  and  agreements  herein- 
before contained,  on  the  part  and  behalf  of  the  said  E  F^  shall 
become  absolutely  null  and  void  to  all  intents  and  purposes 
whatsoever,  any  thing  hereinbefore  contained  to  the  contrary 
thereof  in  any  wise  notwithstanding.     IK  witness,  &c. 


and  from  all 
actions. 


4i5 


ADDENDA 


No.  I. 

On  the  Law  relative  to  the  Sokmnizatian  of  Matrvrniyy* 

PRfiTiouSLY  to  the  Marriage  Act  (a),  the  legal  validity  of 
marriages  depended  upon  the  doctrines  of  the  Ecclesiastical 
Courts.  Some  former  statutes  (6)  had  inflicted  penalties  upon 
parties  concerned  in  the  celebration  of  clandestine  marriagesy 
but  without  ventttrinj|r  to  control  the  rules  which  the  church 
had  established  with  reference  to  their  validity.  An  opinion 
was  commonly  entertained  that  niatrimony,  ordained  and  re- 
gulated by  the  divine  law,  was  not  to  be  treated  as  a  human 
institution,  and  m«s  not  a  proper  subject  for  the  interference  of 
the  civil  legislature.  This  opinion  formed  one  of  the  principal 
grounds  upon  which  the  new  principle  of  nullity  of  marriage, 
introduced  by  the  Marriage  Act,  was  opposed. 


(a)  26  Geo.  1 1,  chap.  33.  It  is  said^  that  at  the  time  when  this  act  was 
introduced^  the  attention  of  the  Legislature  had  been  particularly  drawn 
to  the  subject^  bj  a  case  which  came  before  the  House  of  Lords  in  ittf 
judicial  capacity.  The  case  seems  to  have  been  that  of  Ck)chran  v.  Camp- 
bell, an  appeal  from  Scotland,  noticec^in  the  opinions  given  in  Dalrymple 
V*  Dalrymple,  S  Hagg.  105. 125.  That  case  was  decided  by  the  House  of 
Lords  on  the  3l8t  of  Jan.  1753,  and  on  the  same  day  it  was  ordered  that 
Ae  judges  should  prepare  a  bill  for  the  better  preventing  clandestine  majr- 
riages.  Lords*  Journals,  vol.  xxviii.  p*  14.  But  although  the  example 
which  this  case  fumudied  of  the  e&stB  of  the  Scotch  law  of  marriage  was 
probably  the  immediate  occasion  of  the  measure,  it  was  confined  to  Eng- 
Isnd.  Some  alteration  in  the  law  of  Scotland  was  however  contemplated 
St  the  time;  after  the  bill  had  been  oomraitled,  it  was  ordered  that  tfae- 
I^rds  of  Session  in  Scotland  should  prepare  a  bill  for  the  mdre  eibctually 
preventing  clandestine  marriages  in  that  part  of  the  kingdom.  Lords' 
Journals,  vol.  xxviiL  p.  98. 

(^)  6  and  7  Will.  IIL  chap.  (T,  sec  52.  7  and  8  Will.  IIL  chap.  35.  sec 
2*  3,  4.  10  Anne,  chap.  19,  sec.  176. 
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That  statute  also  effected  another  important  alteration  m  the 
law  of  marriage,  by  the  clause  (a)  enacting  that  no  suit  or  pro- 
ceeding should  be  had  in  any  Ecclesiastical  Court,  to  compel  a 
celebration  of  marriage  in  facie  eccksia,  by  reason  of  any  con- 
tract of  matrimony,  whether p^  verba  de  prcesentiy  or  per  verba 
defiOuro  (6).  Before  the  passing  of  this  statute,  the  Sjuritual 
Courts  possessed  the  power  of  decreeing  the  performance  of  a 
contract  of  matrimony ;  and  as  such  a  contract  was  thus  capable 
of  being  enforced,  it  had  for  some  purposes  the  effects  of  mar- 
riage. 

In  later  times  the  attention  of  the  Courts  has  seldom  been 
called  to  the  distinctions  which  previously  prevailed  upon  this 
subject,  and  expressions  have  sometimes  been  used,  which  seem 
to  imply  an  opinion  that  a  malximonial  contract,  unattended 
with  any  reli^ous  ceremony,  was  before  the  alteration  of  tlie 
law  equivalent  to  a  marriage  legally  eolemnized  (c).  This 
opinion  is  understood  to  have  been  explicitly  advanced  in  a 
recent  case  (d).  Upon  the  trial  of  an  issue  out  of  the  Court  of 
Chancery,  on  the  legitimacy  of  a  person  bom  before  the  Mar- 
riage Act,  the  Lord  Chief  Justice  iX.  the  King's  Bench  is  laid 
to  have  ruled,  that  at  that  period  a  contract  of  matrimony  fer 
verba  de  prceeenA  constituted  a  legal  marriage.  On  a  motion 
for  a  new  trial,  the  question  was  elaborately  argued  befixe  the 
Lord  Chancellor,  but  did  not  ultimately  call  for  a  decision. 

The  question,  though  'not  one  of  frequent  occurence  in 
England,  is  still  of  considerable  importance  with  reference  to 
marriages  in  Ireland  and  the  colonies,  and  to  marriages 
amongst  the  two  sects  which  are  excepted  from  the  operation 
of  the  Marriage  Act  It  may  not,  therefore,  be  useless  to  de- 
vote a  few  pages  to  the  discussion  of  this  pmnt. 

Matrimonial  contracts,  or  spousals,  were  divided  into  eon- 
tracts  per  verba  deJiUuro,  and  contracts  per  verba  de  preeeenH : 


(«)  Sec.  13. 

(t)  This  dausB  was  brought  into  its  present  shape  by  amendmenti 
made  in  the  Committee  of  the  House  of  OommaDs:  thewordctfa/raermB 
inserted  instead  of  preoontract,  as  it  previously  stood ;  and  the  wodi, 
**  whether  i^er  verba  de  pr^tMenii,  ceper  verba  de'Jutmro,  idiidi  sbiil  be 
entered  into/*  &c.  were  added.  Commons'  Jouraals,  vol.  xxvi.  p.  8SS. 
The  words  **  nor  lo  any  maitiageasolemirised  beyoad  the  seas,"  in  die  ItiC 
section^  were  also  added  by  the  Commons.    Ibid* 

(e)  See 8 Taunt.  837.    9Uagg.64.    1  Dow.  18L  (lO  Beerr. 

Ward. 
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and  contracts  of  the  former  description^  when  followed  by 
carnal  intercourse,  were  commonlj  conadered  equivalent  in 
legal  effect  to  contracts  per  verba  de  prceeenti{a)»    Contracts 
jfir  verba  de  /iduro,  without  consummation,  might  be  released 
by  mutual  consent ;  and  it  appears  that  the  Spiritual  Courts 
hBui  not  the  power  of  effectually  enfonnng  them  {b)*    But  a 
present  contract,  or  a  future  oontrftct  cum  copuUj  ooald  be 
carried  into  effect  by  those  Courts^    It  was  held  not  to  be  re* 
leasable,  and  formed  a  ground  for  avoiding  a  subsequent  mar^ 
Tiage  with  another  person.    In  these  respects  the  consequences 
of  a  matrimonial  contract  corresponded  with  those  of  marriage, 
but  <m  examination  of  the  authorities  will  show  it  to  have  been 
settled  from  a  very  early  period,  that  until  the  contract  was 
sanctioned  by  a  religious  ceremony,  performed  by  a  person  in 
holy  orders,  it  was  incomplete ;  that  it  was  not  held  to  consti- 
tute lawful  matrimony,  and  that  it  did  not  confer  the  <nvil 
rights  incident  to  that  state. 

At  one  period,  it  seems  to  have  been  held  that  a  scrupulous 
observance  of  the  prescribed  forms  in  the  solemnization  of  ma- 
tiimony  was  essential.  In  Fitzherbert*s  Kat.  Brev.  (c),  it  is 
said  that  a  woman  married  in  a  chamber  shall  not  have  dower 
by  the  common  law.  '*  Quaere  of  marriages  made  in  chapels 
not  consecrated,  for  many  are  by  licence  of  the  bishops  married 
in  diapels,  tmc, :  and  it  seaneth  reasonable,  that  in  such  cases 
she  shall  have  dower.^  So  in  Foxcrofl^s  case  (d)j  a  man  shortly 
before  his  death,  and  while  infirm,  and  in  his  bed,  was  privately 
married  to  a  woman  then  enceint  by  him ;  the  marriage  was 
performed  by  the  bishop,  but  without  the  cdebration  of  any 
mass :  it  was  hdd  to  be  void,  and  the  issue  adjudged  a  bastard. 
A  similar  case  is  mentioned  as  having  occurred  in  10  £d« 
ward  IV.  (^) 

But  the  strictness  of  these  rules  was  relaxed,  and  it  was 
afterwards  generally  agreed,  that  the  ministration  of  a  priest 
alone  was  sufficient  to  give  the  contract  the  essentials  of  a  mar^* 
riage  m  facie  eccleeuBy  and  to  confer  the  privileges  of  lawful 
matrimony.  Thus  it  is  laid  down,  that  if  a  man  and  woman 
are  married  by  a  priest  in  a  place  which  is  not  a  church  or 


(a)  See  2  Hagg.  6S.  {b)  2  Burn.  Ecd.  Law,  457.    Swinburne  on 

0poinals,  p.  SS2,  edition  of  1696.  <0  156,  N.  (i)  iO  Ed.  I. 

4  Vin.  Ab.  dl8,  pi.  18.  (e)  4  Vin.  Ab.  dS,  pi.  tl.   Bee  also  sUt.  525 

Hen.  Vill.  ch.  81.  cited  post. 
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chapel,  and  without  any  Bolemnity  of  the  celebratiofi  of  raa^ 
yet  it  is  a  good  marriage,  and  they  are  baron  and  feme  (a). 

In  Weld  Y.  Chamberlayne  (6),  the  marriage  was  by  a  priest, 
but  a  ring  was  not  used  according  to  the  book  of  comnK)n 
junayer.  It  was  doubted  whether  this*  infi^rmality  might  not 
.  vitiate  the  marriage,  and  a  case  was  ordered  to  be  made  upon 
the  point;  but  the  Chief  Justice  Pemberton  incUned  to  think 
it  a  good  marriage  there  .bdng  words  of  contract  deprasenti^ 
repeated  after  a  parson  in  orders. 

In  the  case  of  Holder  v.  Dickenson  (c),  on  a  motion  in  arrest 
of  judgment  in  an  action  by  a  woman  for  a  breach  of  promise 
of  marriage,  Vaughan^s  opinion  was  against  the  plaintiff;  and 
one  of  his  reasons  was,  that  a  priest  was  requimte  to  the  mar- 
riage^ and  that  she  ought  therefore  to  have  averred  in  the  de- 
claration, ^*  quod  obhdit  se,  in  the  presence  of  a  parson/'  The 
odier  judges  differed  from  Vaughan,  not  as  to  the  necessity  of 
the  interventionr  of  a  priest,  but  as  to  the  necessity  of  introduc- 
ing such  an  allegation  into  the  declaration. 

It  is  laid  down  by  Perkins  (d),  that  if  a  man  make  a  contract 
of  matrimony  with  J.  S.  and  die  before  the  marriage  solem- 
nized between  them,  she  shall  not  have  dower,  for  she  never 
was  his  wife.  So  also  he  says,  that  after  a  contract  of  matri- 
mony between  a  man  and  woman,  yet  one  may  enfeoff  the 
other,  for  they  are  not  one  person  in  law ;  and  if  the  woman 
dieth  before  the  marriage  solemnized,  the  man  shall  not  have 
her  goods  as  her  husband  (e),  *^  And,''  he  says,  **  it  hath  been 
holden,  that  if  a  man  contract  himself  unto  a  woman,  ei  postea 
cognovit  earn  carnalUery  and  afterwards  he  doth  enfeoff  the 
same  woman  of  a  carve  of  land,  and  puts  her  in  sdsin  thereof, 
and  afterwards  marrieth  her  in  facie  ecclerice^  that  this  feoff- 
ment is  void,  because  that  it  is  made  postjidem  daianiy  et  car* 
ncdem  copidam^  et  sic  tanguam  inier  virum  et  tixorem  s  for  that 
the  marriage  is  subsequent,  &c.  But  at  this  day,  if  such  a 
feoffment  be  made,  it  is  good  enough.  But  after  the  marriage 
celebrated  between  a  man  and  a  woman,  the  man  cannot  enfeoff 
his  wife,  for  then  they  are  as  one  person  in  law."  It  is  to  be 
obsei*ved,  that  the  case  here  put  is  that  of  a  contract  cum 
copul&j  which,  it  is  agreed,  was  of  the  same  legal  effect  as  a 


(a)  4  Vin.  Ab.  38,  pi.  21.  And  see  Perk.  SOS.  Tarry  v.  Browne,  1  Sid. 
6i.    Wood's  Institutes,  p.  59.. .        {b)  S  Show,  300.  (r)  1  Freem. 

95.    Carter,  233.    3  Keb.  148«  (d)  Sec.  306.  (e)  Sec  194. 


Addenda.  449 

eontract  expressly  per  verlfa  de  prasenH.  The  earlier  case  re* 
ferred  t3,  in  which  it  had  been  held  that  the  feoffment  made 
after  the  contract  was  avoided  if  the  parties  intennariiedy  was 
probably  founded  on  the  notion  that  the  subsequent  marriage 
had  relation  back  to  tl|e  time  of  the  contract;  a  notion  which 
was  entertained  by  the  civilians,  and  which  was  appUed  by 
them  to  legitimate  childi:en  born  before  the  marriage  of  their  * 
parents. 

In  Liord  Hale's  notes  to  Co.  Litt  (a),  the  following  case  is 
given :  '*  A  cdhtracts  per  verba  de  pneserUi  with  B,  and  has 
issue  by  her,  and  afterwards  marries  C  in  facie  ecdeeia.  B 
recovers  A  for  her  husband,  by  sentence  of  the  ordinary,  and  , 
for  not  performing  the  sentence  he  is  excommunicated;  and 
afterwards  enfeoffs  2>,  and  then  marries  By  injhcie  eccUsue^ 
and  dies.  She  brings  dower,  and  recovers,  because  the  feofl^ 
ment  viBs  per fratidem  mediaie  between  the  sentence  and  the 
solemn  marriage ;  sed  reoerecUur  coram  rege  et  cancUio  quia 
pradicius  A  nonjiiit  eeisUue^  during  the  espousals  between  him 
and  J?.^  Lord  Hale  adds,  ^^  NotOj  neither  the  contract  nor 
the  ssentence  was  a  marriage.*^ 

In.  Bunting  v.  Lepingwel  (b),  A  contracted  matrimony  with 
a  woman  per  verba  de  prasenH.    She  afterwards  married  J?, 
and  A  then  libelled  agunst  her  upon  the  contract  in  the  spi- 
ritual court ;  it  was  decreed  that  she  should  marry  A,  and  her 
marriage  with  B  was  declared  null :  she  accordingly  married 
Aj  and  had  issue  by  him.    The  question  was,  whether  the 
plmntiff,  one  of  the  issue  of  this  marriage,  was  legitimlite ;  and 
it  was  adjudged  in  his  favour.     The  objection  was,  that  B  was 
not  a  party  to  the  suit  in  the  spiritual  court;  and  that  the 
marriage  with  him  having  been  sokmm^ed  in  church,  was 
voidable  only,  and  not  void ;  and  that  it  could  not  be  dis- 
.  solved,  except  by  a  sentence  in  a  suit  for  that  purpose,  in 
which  he  should  have  been  cited.   The  civilian  who  argued  on 
the  other  ride,  contended  that  by  reason  of  the  precontract  the 
-marriage  with  B  was  qiuui  null:  after  the  contract,  he  said, 
the  parties  became  baron  and  feme  by  the  civil  law,  and  their 
issue  bom  after  the  contract,  and  before  marriage,  were  legiti- 
mate if  a  marriage  followed ;  if  not,  he  admitted  that  issue  bom 
after  the  contract  were  illegitimate :  and  when  the  marriage 
followed,  it  had  relation  to  the  contract,  and  rendered  an  inter- 


(d)  33  a,  note  10.  (b)  Moor,  160.     4  Co.  S9. 
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mediate  marriage  void  and  adulterous :  and  by  this  relation,  he 
contended  that  the  marriage  with  A  was  sufficient  to  avoid  the 
intermediate  marriage  with  B,  even  without  a  sentence:  he 
also  relied  upon  the  effect  of  the  sentence ;  and  according  to 
Lord  Coke,  the  case  was  decided  upon  the  ground  that  credit 
must  be  given  to  that  sentence^  as  being  on  a  matter  peculiailf 
belonging  to  the  cognizance  of  the  Court  which  pronounced  it 
In  this  case,  it  was  admitted  that  the  contract  did  not  render 
the  subsequent  marriage  witli  another  ipso  facto  void ;  though 
it  was  said  that  such  marriage  became  void  upon  the  contract- 
ing parties  afterwards  intermarrying:  and  it  seems  to  have 
been  always  well  settled,  that  a  precontract  was  one  of  those 
impediments  which  rendered  the  marriage  voidable  only,  and 
not  ipsojacto  void ;  and  which,  on  that  account,  could  only  he 
taken  advantage  of  during  the  lives  of  the  parties  {a).  On  the 
other  hand,  it  was  always  well  settled,  that  a  marriage  vith 
one  person,  actually  solemnised,  rendered  a  subsequent  mar- 
riage with  another  absolutely  void. 

The  position  that  issue  born  after  a  contract  per  verba  di 
prcesentl  are  illegitimate,  if  the  parents  do  not  subsequently 
marry,  was  admitted  in  the  above  case  of  BunUng  v.  Lepiog- 
wel ;  and  the  doctrine  of  relation,  by  which  the  civil  law  gave 
a  retrospective  effect  to  the  marriage  as  to  questions  of  legiti- 
macy, was  not  admitted  by  the  common  law.  So,  according 
to  Godolphin,  a  child  born  before  marriage  celebrated  between 
the  father  and  mother  is  called  a  bastard  by  the  common 
law  (b) ;  and  when  the  question  of  general  bastardy  was  re- 
ferred to  the  ordinary,  the  matter  to  be  tried  by  him  was, 
whether  the  party  was  born  in  lawful  matrimony  (c) ;  the  same 
expression  which  was  used  in  cases  of  dower :  it  follows,  that 
the  same  species  of  marriage  was  required  to  confer  the  rights 
of  legitimacy  as  to  confer  the  right  of  dower. 

In  Paine's  case  (d),  it  was  said  in  argument,  that  on  a  son 
tence  for  dissolution  of  a  marriage,  on  the  ground  of  precon- 
tract, the  parties  contracted  became  husband  and  wife  by  the 
sentence  without  further  solemnity ;  and  an  opinion  given  by 

(fl)  Co.  Lltt  S3  a.  6  Co.  66  b.  See  Hemming  v.  Price,  12  Mod.  *«2. 
419 ;  and  Blackat  Comm.  vol.  i.  p.  434.  {b)  Repertorium  Canonicumi 
chap.  XXV.  pi.  8.  (c)  Ibid.  pL  6.    Ayliffc's  Parergon,  p.  109i  «*<• 

of  1726.    So  Glanville  says,  "  Hares  auiem  UgiHmus,  nulbu  bastardMt^ 
nee  aliquis  qui  ex  legitimo  matrimonio  non  est  procreaius,  esse  foicsf' 
Lib.  7,  ch.  13.  {d)  1  Sid.  18. 
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Noy^  in  'a  reading  to  that  effect  (a),  was  rited:  but  Twisden 
denied  this,  and  said  that  the  marriage  must  be  solemnized 
before  they  could  be  completely  baron  and  feme. 

In  Heydon  v.  Gould  (ft),  letters  of  administration  of  the 
wife^s  efiects  were  granted  to  the  husband :  the  next  of  kin 
sued  for  a  repeal^  suggesting  that  there  had  been  no  marriage. 
The  parties  were  Sabbatarians,  and  bad  been  married  by  one 
of  their  ministers,  using  the  form  of  the  common  prayer  except 
the  ring,  and  they  had  cohabited  till  the  woman^s  death.  It 
appeared,  however,  that  the  minister  was  a  mere  layman,  and 
not  in  orders ;  upon  which  the  letters  of  administration  were 
repealed.  Upon  appeal  this  decision  was  a£Srmed  by  the  dele* 
gates.  The  reason  was  said  to  be,  that  the  man  demanding  a 
right  due  to  him  as  husband  by  the  ecclesiastical  law,  must 
prove  himself  a  husband  according  to  that  law,  to  entitle  him- 
self in  this  case ;  and  that  though  perhaps  the  wife,  who  was 
the  weaker  sex,  or  the  issue^  who  were  in  no  fault,  might  en* 
title  themselves  by  such  marriage  to  a  temporal  right,  yet  the 
husband  himself,  who  was  in  fault,  should  never  entitie  himself 
by  the  .mere  reputation  of  a  marriage  without  right.  It  was 
argued,  that  this  marriage  was  not  a  mere  nullity ;  that  the 
contract  was  sufficient  by  the  law  of  nature ;  and  that  though 
the  positive  law  ordained  that  marriage  should  be  by  a  priest^ 
that  made  such  a  marriage  ds  this  irregular  only;  but  that  it 
was  not  void,  unless  the  positive  law  had  gone  on  and  ordained 
expressly  that  it  should  be  so.  This  argument,  however,  was 
overruled ;  and  a  case  in  Swinburne,  where  such  a  marriage 
had  been  ruled  void,  and  the  act  of  Parliament  for  confirming 
the  marriages  during  the  usurpation,  were  referred  to;  and  it 
was  said  that  the  form  of  pleading  marriage  was  per  presbtf^ 
terum  sacris  ordinihus  canstitutum. 

In  this  case  it  was  clear  that  the  ceremony  amounted  at  least 
to  a  contract  per  verba  de  prcesenti,  yet  it  was  held  not  to 
confer  the  civil  rights  of  a  husband.  This  case  was  mentioned, 
in  a  recent  judgment  of  Sir  John  NichoU's,  as  one  in  which  the 
marriage,  not  being  celebrated  by  a  priest,  was  held  to  be  a  ^ 

mere  nullity  (c).  Sir  W.  Wynne  observed  on  it,  that  the  mar- 
riage was^one  according  to  tlieir  own  invention,  and  the  Pre^ 
vogative  Court  refused  to  acknowledge  it  (d)» 


(a)  Dyer,  105  b,  note.  (h)  i  Salk.  119.    «  Bum,  Ecd,  Law,  47^ 

ic)  2  Phill.  21.  (J)  1  Hagg.  App.  8. 
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In  Hervey  v.  Hehrey  (a),  in  a  suit  for  jactitation  of  mamage^ 
evidence  was  given  that  the  parties  had  for  eighteen  yean 
lived  together,  acknowledging  each  other^  and  bdng  reoeiTed 
as  husband  and  wife.  The  Chancellor  of  London,  notwith- 
standing this  evidence,  thought  himself  bound  by  the  rnks  of 
the  ecclesiastical  law  to  pronounce  agmnst  the  nubrriage:  the 
canons  (he  said)  not  allowing  a  marriage  to  be  proved  vnkr 
iivosy  by  mere  circumstantial  evidence.  His  sentence  was 
affirmed  by  the  dean  of  the  Arches.  On  appeal  to  the  d^ 
gates,  they  decided  differently,  holding,  that  after  such  deliberate 
acknowledgement  and  avowal  on  the  part  of  the  husband  of 
the  truth  of  the  marriage  he  could  not  be  permitted  to  im- 
peach it.  In  this  case  the  question  on  which  the  Coarts  dif« 
fered  was,  whether  the  marriage  could  be  proved  by  evidence 
of  this  nature  ?  It  is  obvious  that  this  question  could  not  have 
arisen  if  it  had  been  supposed  that  a  mere  verbal  contract 
could  constitute  a  marriage :  oh  that  supposition,  there  oould 
have  been  no  doubt  that  an  acknowledgement  of  the  existence 
of  the  relation  of  husband  and  wife  must  be  taken  as  direct 
evidence  of  a  present  contract,  in  the  same  manner  as  in  the 
Scotch  law  (b).  . 

The  judgment  of  Sir  E.  Simpson,  in  Scrimshire  v.  Scrun- 
shire  (c),  a  case  relative  to  the  validity  of  a  marriage  celebrated 
abroad,  which  occurred  shortly  before  the  Marriage  Act,  forci- 
bly illustrates  the  doctrine  at  that  time  adopted  by  the  ecde- 
»astical  courts.  The  marriage  in  question  had  been  solemnized 
by  a  Roman  Catholic  priest  according  to  the  Roman  ritaal: 
the  learned  j  udge  doubted  whether  even  this  spedes  of  marriage 
would  be  deemed  perfect  if  it  had  taken  place  in  England. 
He  said,  that  ^^  as  a  priest  popishly  ordained  is  allowed  to  be 
a  legal  presbyter,  it  is  generally  said  that  a  marriage  by  a  popish 
priest  is  good ;  and  it  is  ti'ue,  where  it  is  celebrated  iSia  the 
English  ritual,  for  he  is  allowed  to  be  a  priest :  but  upon 
what  foundation  a  marriage  afler  the  popish  ritual  can  be 
deemed  a  legal  marrii^e  is  hard  to  say.  Indeed  the  canon  hff 
received  here  calls  an  absolute  contract  ipsum  matrimofdunu 
and  will  enforce  solemnization,  according  to' English  rites; 
but  that  contract,  or  ipsttm  mcUrimonium,  does  not  convey  a 
legal  right  to  restitution  of  conjugal  rights,  though  anEbglish 
priest  had  intervened,  if  it  were  otherwise  than  according  to  the 


(a)  2  W.  Bl.  877.    ♦  (/,)  See  M'Adam  v.  Walkgr,  1  Dow-  !♦«• 

(c)  «  Hagg.  395. 
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£iDgIish  ritual..  Upon  what  reason  or  foundation  then  should 
a  contract  of  marriage  entered  into  by  the  intervention  of  a 
popish  .priest,  not  in  the  form  prescribed  by  law,  be  deemed  a 
legal  marriage  in  this  country,  more  than  any  other  contract 
tJiat  is  considered  by  the  canon  law  as  ipmm  mcUrimonium  (a)  ?'* 
He  then  refers  to  a  case  in  Irelapd,  where  a  marriage  by  a 
Koman  Catholic  priest,  according  to  the  popish  ritual,  had  been 
held  valid,  and  questions  the  decision.  ^*  I  apprehend,  unless 
persons  in  England  arc  married  according  to  the  rites  of  the 
church  .of  £ngland,  they  are  not  entitled  to  the  privileges 
attending  legal  marriages,  as  thirds,  dower,  &c.  How  can 
a  bishop  try  or  certify  such  a  marriage  ?  Can  he  certify  that 
English  subjects,  residing  in  England,  were  lawfully  married 
according  to  the  laws  of  England,  if  they  were  not  married 
according  to  the  rites  prescribed  by  act  of  parliament  for  mar- 
riages in  this  country?  Would  a  contract  only,  by  the  inter- 
vention of  a  Romish  priest  or  any  priest,  be  deemed  a  legal 
marriage?  The  Roman  ritual  not  being  the  same  with  ours, 
such  a  ceremony  is  nothing  more,  than  a  contract  (/^).^  He 
aftjerwards  remarks,  that  in  the  caise  before  him  there  was 
*^  a  &ct  of  marriage  by  the  intervention  of  a  priest;  without 
which,  undoubtedly,  by  our  law  it  could  only  be  a  contract  (c).^ 
.  The.  doubt  here  expressed  on  the  question,  whether  the  use 
of  .the  established  ritual  be  essential,  appears  to  have  been  set 
at  rest  by  other  authorities,  particularly  by  those  relating  to 
Roman  Catholic  marriages  in  Ireland  and  in  England  before 
the  Marriage  Act;  but  the  reasoning  of  the  learned  judge  is 
important  as  showing  that  the  necessity  of  the  intervention  of 
a  priest  in  some  fbrni  was  a  point  then  considered  to  be  free 
from  any  daubt,  and  as  pointing  out  the  material  difference  in 
ihe  view  of  the  Ecclesiastical  law,  between  a  marriage  solemnized 
by  a  priest,  and  a  contract  which,  though  said  to  be.  ipsum 
nuUrimanium,  was  not  then  supposed  to  CQnfer'the  civil  rights 
of  property  or  the  power  of  suing  in  the  ecclesiastical  courts 
for  restitution  of  conjugal  rights.  It  explains  the  meaning  of 
jthe  expression  ipsum  matrimonium,  as  applied  to  a  contract, 
and  shows  that  that  expression  did  not  imply  that  such  contracts 
possessed  the  qualities,  or  produced  the  consequences,  attend- 
ing a  marriage  duly  soletnnized.  It  was  taken  to  be  clear  that 
a  contract  witliout  solemnization  was  not  a  legal  marriage; 


{a)  2  Hagg.  400..  {b)  Ibid.  102.  •  (c)  Ibid.  -iOl. 


I 


454  Addenda, 

the  onlj  doubt  wits,  whether  it  was  essenUal  that  one  particular 
form  of  solemnization  should  be  followed. 

In  a  case  {a)  which  occurred  before  Lord  StoweU,  in  the 
year  1820,  his  Lordship  observed  that  it  was  a  generally 
accredited  opinion  that  if  a  marriage  was  had  by  the  ministration 
of  a  person  in  the  church,  who  was  ostensibly  in  holy  orders, 
and  was  not  known  by  the  parties  to  be  otherwise,  such  mar- 
riage should  be  supported :  parties  who  came  to  be  married 
were  not  expected  to  ask  for  a  nght  of  the  minister's  letters  of 
orders ;  and  if  they  saw  them,  they  could  not  be  expected  to 
inquire  into  the  authenticity.  The  case  put  supposed  the 
general  rule  to  be,  that  the  intervention  of  a  priest  is  a  matter 
of  necesaty :  and  if  this  was  the  rule  at  that  time,  it  must  have 
been  equally  so  before  the  marriage  act  of  S6  Greo.  IL ;  for 
there  was  nothing  in  that  act  which  could  be  construed  to  be 
introductive  of  any  new  rule  on  this  point :  the  direction  that 
the  solemnization  shall  be  according  to  the  rubric  is  not  en- 
forced by  the  clause  of  nullity.  The  only  grounds  of  nullity 
of  marriage  introduced  by  that  act,  were  the  want  of  a  license 
duly  obtained,  or  of  publication  of  banns,  or  the  solemnization 
not  taking  place  in  a  church  or  chapel :  the  circumstance  of  the 
ceremony  not  being  performed  by  a  person  in  holy  orders  is 
not  made  a  ground  of  nullity :  the  other  clauses  of  the  act 
are  only  directory,  the  non-observance  of  them  not  affecting  the 
validity  of  the  marriage. 

In  cases  of  matrimonial  contracts,  it  was  the  practice  of  the 
Ecclesiastical  Courts,  dll  their  power  of  entertaining  suits 
founded  on  such  contracts  was  taken  away,  to  decree  the  party 
defendant  to  solemnize  the  marriage  in  Jhcie  eccleaue  (6),  a 
practice  which  shows  that  the  marriage  was  not  considered  to 
be  complete  for  all  purposes  until  the  ceremony  was  performed. 
On  the  other  hand,  where  the  marriage  had  once  been  solem- 
nized by  a  priest,  whatever  circumstances  of  irregularity  or 
clandestinity  might  have  attended  it,  no  idea  seems  to  have 
1)een  entertained  of  requiring  the  ceremony  to  be  reiterated. 
£ccle»astical  censures  or  other  penalties  might  be  incurred  (cX 
but  the  marriage  was  deemed  to  be  complete. 

It  appears  from  the  judgment  in  Scrimshire  v.  Scrimshire(<0> 


(a)  Hawke  v.  Corri,  2  Hagg.  280.  288.  (b)  Oughton  Tit. 

209,  ^^e^.    2  Hagg.  82.  (c)  See  Middleton  v.  Crofts,  2  Atk.  650. 

Cas.  Temp.  Hard.  57.    More  v.  More,  2  Atk.  157.       {d)  See  also  Green 
V.  Green,  cited>  1  Hagg.  Appendix  9,  note ;  and  Oughton  Tit.  193. 
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before  referred  to,  that  when  the  matter  rested  in  contract  only, 
it  could  Hot  be  made  the  foundation  of  a  suit  for  restitution  of 
conjugal  rights,  and  the  ceremony  was  therefore  essential  to 
confer  the  chief  privileges  of  marriage.  From  other  autlu)- 
rities,  it  seems  that  by  the  law  of  the  ecclesiastical  courts,  the 
cohabitation  of  parties  who  had  entered  into  a  matrimonial  con- 
tract was  not  permitted  until  the  solemnization  inJcuAe  ecclesus : 
and  intercourse  between  them  in  the  mean  time  was  punishable 
by  ecclesiastical  censures  (a) :  it  was  said  indeed  to  be  punished 
not  as  fornication,  but  as  a  contempt  of  the  laws  of  the 
church. 

The  te3Ct  writers,  who  have  considered  this  subject,  agree  in 
the  necessity  of  a  solemnization  to  confer  the  civil  rights  of 
marriage.  Swinburne  lays  it  down,  that  spousals  de  pnesenti, 
without  solemnization,  do  not  according  to  the  law  of  England 
render  the  issue  legitimate,  or  give  to  the  wife  the  ri^t  of 
dower,  or  to  the  husband  the  right  of  property  in  the  wife'^s 
goods,  or  of  administrating  to  her  (i).  The  same  doctrine  is 
stated  by  AylifFe  (c),  and  in  Bacon's  Abridgment  (d). 

So  Dr.  Bum  says,  that  if  the  temporal  courts  write  to  the 
bishop  to  certify  whether  accoupled  in  lawful  matrimony  or 
not,  it  seems  that  the  bishop  would  certify  that  persons  not 
married  according  to  the  forms  of  the  church  of  England  as  by 
law  established,  were  not  accoupled  in  lawful  matrimony ;  and 
that  if  a  person  applies  to  the  spiritual  court  for  any  benefit 
by  the  ecclesiastical  law  in  virtue  of  a  precedent  marriage,  it 
seems  that  he  ought  to  entitle  himself  according  to  that  law  (e). 
In  Shepherd's  Epitome,  it  is  laid  down  that  marriage  is  not 
accounted  consummate  by  our  law  till  it  be  celebrated  and 
solemnized  in  Jade  ecclesue  (f)^  and  that  the  woman,  when 
espoused  or  contracted,  is  not  reputed  ajeme  covert  till  married 
in  Jacie  ecdesuB  {g). 

A  more  recent  writer,  treating  of  the  law  of  Ireland  (A),  con- 


(a)  See  More,  1 70.  6  Mod.  155.  3  Lev.  376.  Irish  statute  1 1  Geo.  II . 
chap.  10,  sec  3,  dtedpost         {b)  P.  8.  15.  334>.  235.  (c)  Paregon, 

p.  S45;  (d)  Tit  Marriage,  C.  (e)  Ecclesiastical  Law, 

1st  Ed.  1763,  vol.  8,  p.  29.  (/}  P.  720.  .    (g)  P.  722. 

(A)  The  general  matrimonial  law  of  Ireland  is  the  same  as  that  of 
England,  except  so  far  as  changes  have  been  introduced  by  the  difference 
between  the  statute  law  of  the  two  countries.  Sec.  1,  Addams,  65.  The 
English  Marriage  Act  was  not  extended  to  Ireland ;  but  by  the  Irish 
statute  a  Geo.  II.  chap.  11,  marriages  and  matrimonial  contracts  of  minors, 
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uders  the  mterventbii  of  a  person  in  ordcr»  a»  necessary  to 
constitute  a  legal  marriage  with  reference  to  civil  rights  (a). 
He  puts  the  case  of  a  marriage  celebrated  by  a  layman  dis- 
guised as  a  clergyman ;  in  which,  he  says,  it  seems  that  a  solem- 
nization in  Jade  ecclesia  should  be  decreed,  because,  though 
not  properly  a  marriage,  it  is  a  contract  depraaenti  (b). 

In  a  late  case  in  the  Arches  Court,  where  the  matrimonial 
law  of  Ireland  came  in  question,  the  evidence  speaks  of  solem- 
nization by  a  priest  as  one  of  the  essentials  to  a  legal  mar- 
riage (c). 

The  different  statutes  relating  to  the  subject  of  marriage 
concur  in  showing,  more  or  less  pointedly,  that  this  view  of  the 
essential  distinction  between  perfect  marriages  and  meie  con- 
tracts has  anifomdy  prevailed. 

Wlien  the  statute  35  Hen.  VIII.  chap.  21,  transferred  to  the 
Archbishop  of  Canterbury  the  power  of  granting  those  licenses 
and  dispensations  which  had  previously  been  obtained  fran 
Rome,  it  was  thought  necessary  to  enact  that  children  pro- 
created  after  solemnization  of  marriage  by  virtue  of  such 
licenses  or  dispensations,  should  be  deemed  legitimate  in  all 
Courts,  as  well  spiritual  as  temporal,  and  should  be  capable 
of  inheriting.  This  clause  must  have  been  founded  upon  an 
opinion,  that  a  compliance  with  all  the  canonical  regulations 
might  be  indispensable. 

The  statute  32  Hen.  VIII.  ch.  38,  '^  for  marriages  to  stand 
notwithstanding  precontracts,^  distingubhes  in  it5  language  be- 
tween contracts  and  marrii^es,  speaking  of  the  latter  as  the 


without  proper  consent,  may  be  annulled  by  the  ecclesiastical  courts,  if 
either  of  the  parties  be  entitled  to  a  real  estate  of  100/L  per  annum,  or 
personal  estate  of  the  value  of  500/. ;  or  if  the  father  or  modier  of  the 
minor  be  in  possession  of  real  estate  of  100/L  per  aimum,  or  personal 
estate  of  the  value  of  2000/.;  and  provided  that  a  suit  be  commenced 
within  a  year  by  the  father  or  guardian  of  the  minor,  and  prosecuted  with 
effect.  The  Irish  statute  12  Geo.  I.  chap.  3,  enacted,  that  a  marriage  con- 
summated should  not  be  set  aside  on  the  ground  of  a  pre^-contract  without 
consummation :  the  power  of  enforcing  matrimonial  contracts,  with  this 
qualification,  subsisted  till  the  statute  58  Geo.  III.  chap.  81.  The  other 
statutes,  as  to  marriages  in  Ireland  by  Roman  Catholic  priests  and  dis- 
senting ministers,  are  noticed  in  the  subsequent  pages. 

(a)  View  of  the  Civil  Law,  by  Dr.  Bro^e,  professor  of  Civil  Law  at 
Ihiblin,  vol.  1,  p.  74,  75, 2nd  £d.  (b)  Ibid  p.  5S.  54.    See 

Hawke  v.  Corri,  cited  ante,  p.  454,  and  Rex  v.  Luffington,  Burr.  Sett. 
Cases,  232,  cited  post  (c)  Bruce  v.  Burke,  2  Addams,  471. 


Addefida*  4*57 

true  matrimcmy  Contract  and  solemnized  in  the  face  'of  the 
church.  In  like  manner  the  statute  Sand  3  Edward  VI.  chap. 
28,  which  repeals  this  act,  empowers  the  ecclesiastical  judges^ 
on  proof  of  a  contract  of  marriage,  to  give  sentence  for  matri- 
mony, commanding  solemnization,  cohabitation,  &c. 

After  the  restoration  of  Charles  II.,  it  was  enacted,  by  the 
statute  12  Car.  IL  chap.  38  (a),  that  marriages,  which,  during 
the  usurpation,  had  been  solemnized  before  justices  of  the 
peace  according  to  the  parliamentary  ordinances,  should  be 
of  the  same  force  and  effect  as  if  they  had  been  solemnized 
according  to  the  rites  and  ceremonies  estaUi^hed  or  used  in 
the  church  or  kingdom  of  England.  It  was  provided,  that 
issues  on  the  point  of  bastardy  or  lawfulness  of  marriage,  de- 
pending on  these  marriages,  should  be  tried  by  a  jury. 

By  the  act  6  and  7  WilL  III.  chap.  6,  certain  duties  to  be 
paid  on  marriage,  were  granted  to  the  crown  for  five  years. 
The  6Sd  section  enacted,  that  all  persons  commonly  called 
quakers,  or  reputed  such,  and  all  papists,  or  reputed  papists, 
whether  they  were  popish  recusant  convicts  or  not,  and  all 
Jews,  or  any  other  persons,  who  should  cohabit  and  live  toge- 
ther as  man  and  wife,  should  pay  the  duties  thereby  granted,  as 
they  ought  to  have  done  by  virtue  of  the  act  if  they  had  been 
married  according  to  the  law  of  England,  to  be  collected  in  the 
same  manner.    And  upon  every  pretended  marriage  which 
should  be  made  by  any  such  persons  within  the  said  term  of 
five  years,  according  to  the  method  and  forms  used  amongst 
them,  the  man  so  entering  into  such  pretended  state  of  matri- 
mony was  within  five  days  to  give  notice  to  the  collectors,  on 
pain  of  forfeiting  five  pounds.     The  next  section  provided, 
that  nothing  therein  contmned  should  be  construed  to  make 
good  or  effectual  in  law  any  such  marriage  or  pretended  mar- 
riage, but  that  they  should  be  of  the  same  force  and  virtue,  and 
no  other,  as  they  would  have  been  if  the  act  had  never  been 
made. 

The  52d  sectioii  of  this  act,  and  the  subsequent  statute 
7  and  S  Will.  III.  chap.  35,  impose  penalties  on  clergymen 
celebrating  marriage  without  banns  or  license ;  and  by  the  4th 
section  of  the  last  act,  the  man  so  married  was  to  forfeit  <f  10. 
The  object  of  these  clauses  was  the  better  collection  of  the 
duties.     The  duties,  except  those  upon  licenses,  appear  to  have 


(a)  Confirmed  by  stat.  13  Car.  II.  chap.  11. 
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expired  previous  to  the  statute  10  Ann.  chap.  19}  the  176th 
section  of  which  recites,  that  great  loss  had  happened  to  the 
duties  already  laid  upon  stamped  vellum^  parchment,  and  paper, 
and  that  other  inconveniences  daily  grew  from  clandestine  mar- 
riages ;  and  imposes  a  penalty  of  ^^6100  on  any  parson,  vicar, 
curate,  or  other  person  in  holy  orders,  celebrating  a  marriage 
without  banns  or  license.  These  clauses  apply  only  to  mar- 
riages performed  by  the  intervention  of  clergymen :  they  would 
have  been  nugatory  if  marriages  could  have  been  constituted 
without  that  intervention. 

The  Irish  statute  19  Geo.  II.  chap.  13,  declares  null  mar- 
riages performed  by  popish  priests,  if  the  parties,  or  either  of 
them,  be  protestant ;  but  if  the  intervention  of  the  priest  was 
not  essential,  this  statute  also  would  be  nugatory  in  cases 
where  the  parties  cohabited  as  husband  and  wife :  the  acknow- 
ledgment of  that  relation  would,  as  in  Scotland,  constitute  a 
legal  marriage  independently  of  the  ceremony.  Yet  it  does  not 
appear  to  have  been  doubted,  that  in  cases  within  this  statute 
the  nullity  of  the  original  ceremony  was  fatal  (a). 

Another  Irish  statute  11  Oeo.  I][.  chap.  10,  sec.  3,  redtes, 
that  several  protestants  dissenting  from  the  church  of  Irelaod 
as  by  law  established,  scrupling  to  be  married  according  to  the 
form  of  ceremony  prescribed  by  the  said  church,  did  therefore 
frequently  enter  into  matrimonial  contracts  in  their  own  con* 
gregations,  before  their  ministers  or  teachers,  and  thereupon 
lived  together  as  husband  and  wife ;  and  it  enacts,  that  for  the 
ease  of  sudi  protestant  dissenters  who  bad  already  entered, 
or  should  thereafter  enter,  into  such  matrimonial  contracts, 
and  thereupon  live  together  as  husband  and  wife,  that  they 
should  not  be  prosecuted  in  any  ecclesiastical  court,  ex  officio 
meroy  or  on  the  presentment  of  any  minister  or  churchwarden 
of  any  parish,  for  or  by  reason  of  their  entering  into  sudtk 
matrimonial  contracts,  or  for  their  living  together  as  husband 
and  wife  by  virtue  of  such  contracts,  provided  such  protestant 
dissenters,  and  such  minister  or  teacher,  had  or  should  take  the 
oaths  and  subscribe  the  declaration  according  to  the  statute 
6  Geo.  I.  chap.  5. 

It  will  be  observed,  that  in  this  act  the  term  matrimonial 
contracts  is  carefully  adopted  in  speaking  of  marriages  by  dis- 


(a)  See  Dowling  v.  Constable,  Irish  Term  Rep.  259.     Steadnun  r. 
Powell,  1  Addams,  58.    Bruce  v.  Burke,  S  Addams^  471. 
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senting  ministers;   and  without  affirming  or  implying  their 
legality,  they  are  only  exempted  from  censure.    The  immunity 
thus  granted  was  extended  by  the  statute  21  and  22  Geo.  III. 
chap.  25  (Irish),  which  recites,  that  the  removing  any  doubts 
that  might  have  been  entertained  concerning  the  validity  of 
matrimonial  contracts  or  marriages,  entered  into  by  protestant 
dissenters,  and  solemnized  by  protestant  dissenting  ministers 
or  teachers,  would  tend  to  the  peace  and  tranquillity  of  m^ny 
protestant  dissenters  and  their  families ;  and  it  then  declares 
and  enacts,  that  all  matrimonial  contracts  or  marriages  thereto* 
fore  entered  into  between  protestant  dissenter^fand  solentnized 
or  celebrated  by  protestant  dissenting  ministers  or  teachers, 
should  be,  and  should  be  held  and  taken,  to  be  good  and  vaHd 
to  all  intents  and  purposes  whatsoever :  and  that  all  parties  to 
such  marriages,  and  all  persons  claiming  under  them,  should 
in  virtue  of  such  marriages  be  and  be  deemed,  adjudged,  and 
taken  as  entitled  to  all  rights  and  benefits  whatsoever,  from 
under  or  in  consequence  of  such  marriages,  in  like  ipanner  as  if 
such  marriages  had  been  solemnized  by  a  clergyman  of  the 
church  of  Ireland. 

A  late  statute  (a),  for  r^ulating  marriages  in  Newfound- 
land, begins  by  redting  that  a  doubt  had  arisen  whether  the 
law  of  England  requiring  religious  ceremonies  in  the  celebra- 
tion of  marriage  to  be  performed  by  persons  in  holy  orders, 
for  the  perfect  validity  of  the  marriage  contract,  be  in  force  in 
Newfoundland:  it  enacts  that  marriages  in  that  colony,  not 
performed  by  clergymen,  shall  be  void  (&)• 

The  opinion  of  the  necessity  of  the  intervention  of  a  priest 
recently  led  to  another  act,  relative  to  marriages  in  the  British 
territories  in  the  East  Indies.  It  had  been  usual  for  members 
of  the  church  of  Scotland,  resident  in  that  country,  to  be  mar* 
ried  by  ministers  of  their  own  church.  But  presbyterian  mi- 
nisters not  receiving  episcopal  ordinadon,  are  not,  according  to 
the  English  law,  deemed  to  be  in  holy  orders ;  and  it  had  been 
held  that  natives  of  Scotland,  resident  in  India,  were  to  be  con* 


(a)  57  Geo.  III.  chap.  51. 

(I))  This  act  was  repealed  by  the  statute  5  Geo.  IV.  chap.  68,  which  is 
to  continue  in  force  for  five  years,  and  by  which  any  teaehers  or  preachers 
of  religion,  licensed  by  the  governor  or  a  secretary  of  state,  are  em- 
powered to  celebrate  marriages  in  the  colony,  in  places,  where,  by  reason 
of  the  difficulty  of  internal  communication,  it  may  be  inconvenient  to 
attend  at  a  church  or  chapel  of  the  established  church  of  England. 
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sidcred  as  having  an  English  domicile  (a).  It  therefore  be- 
came doubtful  whether  thede  marriages  were  not  to  be  governed 
by  the  English  law,  according  to  which  they  would  have  stood 
upon  the  same  footing  as  contracts  deprasenii  before  the  Mar- 
riage Act.  The  statute  58  Geo.  III.  c.  84,  reciting  the  doubt 
on  this  point,  confirms  the  marriages  thus  celebrated^  giving 
them  the  same  effect  as  if  they  had  been  solemnized  by  clergy- 
men of  the  church  of  En^and,  according  to  the  rites  and  cere- 
monies of  the  church  of  England. 

The  general  opinion  which  prevailed  in  England  before  the 
Marriage  Act,  of  the  necessity  of  solemnization  by  a  priest,  ap- 
pears also  from  the  manner  in  which  clandestine  marriages 
were  then  conducted.  It  is  well  known  that  at  that  period 
such  marriages  were  performed  by  some  disreputable  members 
of  the  clerical  profession,  who  were  to  be  found  at  the  Fleet 
Prison,  May  Fair,  and  some  other  places.  There  would,  bow* 
ever,  have  been  no  reason  for  procuring,  in  these  cases,  the 
ministration  of  a  clergyman,  if  the  purpose  could  have  been 
equally  well  effected  by  a  private  contract,  which  would  have 
been  attended  with  less  inconvenience,  delay,  and  expense, 
and  would,  at  the  same  time,  have  evaded  the  legal  penalties. 
The  marriage  shops,  as  they  were  sometimes  termed,  would 
not  have  been  resorted  to ;  and  the  services  of  the  Fleet  par- 
sons, and  their  runners  (b),  would  have  been  superfluous. 

The  same  opinion  pervades  the  debates  in  Parliament,  on 
the  introduction  of  the  Marriage  Act.  Lord  Mansfield,  then 
Solicitor-General,  is  represented  to  have  said,  *^  I  believe  it  will 
be  allowed,  that  if  a  man  and  woman  seriously  and  sincerely 
enter  into  a  marriage  contract,  without  the  interposition  of  a 
clergyman  or  any  religious  ceremony  whatever,  it  will  be  a 
good  marriage,  both  by  the  law  of  God  and  the  law  of  nature; 
yet  the  law  of  this  society,  and,  I  believej  of  every  other  Chris- 
tian society,  has  declared  it  not  to  be  a  good  marriage ;  there- 
fore, why  niay  not  we  declare  those  marriages  to  be  void  whidi 
are  solemnised  by  scandalous,  worthless  clergymen,  in  a  dan- 
destine  manner  (c)  ?*  Similar  ideas  were  expressed  by  the  other 
speakers;  they  agree  in  ascribing  the  mischief  then  complained 
of  to  the  misconduct  of  some  exceptionable  characters  amongst 


(a)  Bruce  v.  Bruoe^  6  Bro.  P.  C.  566,  ed.  Toml.  2  Bos.  and  Pall. 
«29,  n.  Monroe  v.  Douglas,  &  Mad.  379.  [b)  See  2  Atk.  158.  (c)  Pw- 
liamentary  History,  vol.  15,  p.  78. 
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the  clergy,  ncyt  alluding  to  any  possibility  of  effecting  a  clan- 
destine marriage  without  their  assistance.  The  act  itself  ap- 
pears to  have  been  framed  with  the  same  view :  it  does  not 
nullify  contracts  deprasenti,  or  declare  that  they  shall  not  be 
deemed  marriages ;  the  enactment  that  they  should  not  be  en- 
forced, by  compelling  solemnization,  was  thought  sufficient  to 
take  away  their  effect. 

.  The  same  view  must  have  led  to  the  late  statute  (a),  which, 
uang  the  same  terms  as  the  English  Marriage  Act,  takes  away 
from  the  Ecclesiastical  Courts  in  Ireland  the  power  of  en- 
fordng  contracts  of  marriage  per  verba  defuturo^  or  per  verba 
depr(Bsentu  If  a  contract  de  prcesenH  was  in  itself  a  marriage, 
without  any  solemnization,  it  would  be  merely  nugatory  to 
prevent  the  solemnization  from  being  enforced. 

In  the  practical  application  of  the  andent  law,  some  distinc- 
tions,  with  reference  to  the.  mode  of  trying  and  determining  the 
vdidity  of  marriages,  arose  from  the  different  modes  in  which 
the.  question  was  brought  forward,  and  from  the  difference  of 
the  tribunals  before  which  it  came* 

There  were  some  few  cases  in  which  the  issue  upon  the  plea 
ne  ungues  accoupU^  &c.  instead  of  being  referred  to  the  bishop, 
.was  tried  in  the  Courts  of  common  law  by  a  jury  (6) ;  and,  with 
respect  to  bastardy,  there  were  more  extensive  exceptions  to 
the  general  rule,  which  required  a  trial  by  certificate  (c).  In 
these  excepted  cases,  however,  the  issue  tried  by  the  jury  was 
the  same  as  that  which,  in  general,  was  referred  to  the  Ushop ; 
and  it  does  not  appear  that  there  was  any  difference  between 
the  two  modes  of  trial,  with  reference  to  the  species  of  marriage 
necessary  to  support  the  issue. 

In  other  cases,  the  question  of  marriage  came  before  the 
courts  of  common  law  in  a  different  form,  from  that  in  which 
it  presented  itself  to  the  ecclesiastical  tribunals.  The  issue  to 
be  tried  was,  whether  A  was  married  to  j9,  or  whether  A  was 
the  wife  of  B  {d)\  and,  in  these  cases,  it  was  held,  that  what 
was  termed  a  marriage  dejhcto  was  sufficient  to  support  the 
issue :  the  lawfulness  of  the  marriage  did  not  come  in  question ; 
and  it  was  not  necessary  to  show,  as  on  tlie  issue  of  ne  unques 


(a)  58  Geo.  in.  chap.  81.  sec.  3.  {b)  21  Vin.  Ab.  44,  pi.  17. 21. 

Cro.  Jac.  102.  1  Lev.  41.  Ilderton  v.  Ilderton>  2  H.  Bl.  145.  (r)  21 
Vin.  Ab.  45.  {d)  Allen  v.  Gray,  1  Show.  50.  Salk.  437.  Comb.  131. 
Norwood  V.  Stevenson,  Andrews,  227.    See  1  Lev.  41.    Ventr.  77. 
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nccoupUy  that  there  had  been  a  marriage  secundum  leges  ecde^ 
9UP  (a).  Thus  the  marriage  de  facto  was  valid  at  law,  where 
it  came  in  question  in  actions  not  admitting  of  a  plea  disputbg 
its  lawfulness.  This  leads  to  the  inquiry  into  the  distincticxi 
between  a  lawful  marriage,  and  that  which  was  termed  a  mar- 
riage de facto;  and  it  will  be  seen  fiom  the  cases,  that  the  latter 
phrase  was  generally  applied  to  marriages  which  were  open  to 
legal  objection,  not  from  the  want  of  the  requisite  solemmties, 
but  from  impediments  rendering  them  liable  to  be  dissolved  (&)• 
Thus  marriages  which  were  voidable  on  the  ground  of  consan- 
guinity, affinity,  or  precontract,  or  which,  on  the  ground  of 
nonage,  were  voidable  by  disagreement,  were  termed  marriages 
de  facto  J  and  were  held  valid  at  law  until  dissolved  •  But  in 
the  spiritual  courts  objections  of  this  kind  were,  during  the 
lives  of  the  parties,  fatal  to  the  legality  of  the  marriage*  It  is 
in  this  sense  that  Lord  Coke  contrasts  marriage  dejurcy  and 
marriage  de  facto:  the  latter,  unless  dissolved  during  the  hus^ 
band^^s  life,  being  valid  for  the  purpose  of  conferring  dower,  on 
the  ground  that  the  spiritual  courts  were  not  then  permitted 
to  avcad  it  (c) :  and  the  term  marriage  de  facto  is  used  in  the 
same  manner  by  Lord  Holt,  in  Hemming  v.  Price  (d).  It 
seems,  therefore,  that  the  distinction  between  marriage  dejure^ 
and  the  marriage  defacto^  which  was  sufficient  to  support  the 
issue  in  the  common  law  Courts,  did  not  turn  upon  the  mode 
of  solemnization.  In  Weld  v.  Chamberlayne  (e),  where  the 
issue  was  marriage  or  no  marriage,  it  was  assumed  that  proof  of 
due  solemnization  was  necessary. 

The  term  marriage  de  facto  has,  however,  occasionally  been 
applied  to  marriages  celebrated  without  the  intervention  <^  a 
priest;  and  according  to  some  opinions,  marriages  of  that  de- 
scription were  sufficient  for  the  purposes  of  many  personal  ac- 
tions ;  and  there  are  some  cases  which  apparently  sanction  this 
view. 

A  case  {f),  at  Nid  Frius,  has  been  cited,  in  which  it  is  said 
that  a  quaker  marriage  was  held  sufficient  to  support  an  action 
for  criminal  conversation ;  and  the  same  point,  with  respect  to 
an  anabaptist  marriage,  was  decided  at  Nisi  Prius  by  Mr.  J. 


(a)  1  Show,  50.  (h)  See  Co.  Litt  32,  a,  33,  b.  Leigh  v.  Hanmer> 
1  Leon.  53.  Fenner's  Case,  Owen,  25.  Dyer,  368,  b.  (c)  Co.  Litt. 
32,  a,  33,  b.    See  Elliott  t.  Gurr,  2  Phill.  16.  (d)  18  Mod.  4^ 

(#)  2  Show,  300.  (/)  1  Hagg.  Appendix  9,  noie. 
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Denison,  in  a  cafle  (a)  mentioned  by  BuUer,  who  gives  this  ex. 
planation  of  it  <'  It  has  been  doubted  whether  the  ceremony 
must  not  be  performed  according  to  the  rites  of  the  churchy 
but  as  this  is  an  action  against  a  wrong  doer,  and  not  a  claim 
of  right,  it  seems  sufficient  to  prove  the  marriage  according  to 
any  form  of  religion,  as  in  the  case  of  anabaptists,  quakers, 
Jews,  &c.*' 

It  is  probable  that  these  cases  may  have  proceeded  upon  the 
distinctbn  that,  as  against  a  wrong  doer,  possesnon  is  sufficient 
for  most  purposes,  without  strict  evidence  of  legal  right :  at  the 
time  when  they  occdrred,  it  had  not  been  decided  that  pre- 
ftumptive  evidence  of  the  marriage  would  not  support  this  ac^ 
tion  (6).     Indeed,  if  marriages  of  this  kind  were  looked  upon 
xnevely  as  contracts  de  pnesenti,  they  still  formed  an  indis- 
soluble bond,  and  gave  to  the  husband  an  inchoate  right  to  the 
enjoyment  of  the  woman^s  sodety ;  her  seduction  was,  there- 
fore, an  injury  to  him,  for  which  it  might  reasonably  be  held 
that  he  should  have  a  remedy  by  action.    Lord  Hale,  in  a 
note,  where  he  speaks  of  contracts  deprcBsenti,  and  of  marriages 
imperfect  by  reason  of  nonage,  puts  a  quaere,  ''  whether  hus- 
band shall  have  trespass  de  tali  uxore  abdttctd  (c)  P 

from  a  note  of  Lord  Keeper  Guilford  (taken  when  at  the 
bar),  given  in  his  life  by  North  (J),  it  appears  that  in  the  time 
of  Lord  Hale  a  special  verdict  was  found  on  a  quakePs  mar* 
riage.     The  circumstance  is  mentioned  by  Guilford,  only  as  an 
instance  of  the  partiality  towards  the  popular  and  sectarian  par- 
ties, which  he  imputed  to  Hale.     '^  This  was  gross,^  he  says, 
'<  in  favour  of  the  worst  of  sectaries ;  for  if  the  circumstances  of 
a  qilaker's  marriage  were  stated  in  evidence,  there  could  be  no 
colour  for  a  special  verdict ;  for  how  was  a  marriage  by  a  lay- 
man, without  the  liturgy,  good  within  the  acts  that  establish 
the  liturgy?  The  slur,  in  such  cases,  used  to  be  this :  in  evi- 
dence, a  cohabitation,  and  owning  the  children,  as  man  and 
wife,  passeth,  without  entering  into  the  question  of  right,  that 
properly  belongs  to  another  jurisdiction.    But  here,  though 
the  right  was  debated,  and  could  not  be  determined  for  the 
quakers,  yet  a  special  verdict  upon  no  point  served  to  baffle 
the  party  that  would  take  advantage  of  the  nullity.^     Burnet, 


(a)  WoolBton  t.  Scott,  Bull,  N.  P.  28.  See  Douglas,  1 66.  (b)  Morris 
T.  Miller,  4  Bwrr,  2057.  1  W.  Bl.  632.  (c)  Co.  Litt.  S3,  a.  note  10. 
(d)  Vol.  1,  p.  126. 
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in  his  life  of  Hale,  mentions  this  case ;  and  states  that  it  was  an 
action  against  a  quaker  for  debts  owing  by  his  wife  before  he 
married  her:  the  defendant's  counsel  insisted  that  tbemarnage 
was  not  legal.  **  HaTe,^  he  says,  *^  declared  that  he  was  not 
willing,  on  his  own  opinion,  to  make  their  children  bastards, 
and  gave  directions  to  the  jury  to  find  it  special.^  It  does  not 
appear  whether  the  case  proceeded  further.  Burnet  says  that 
Hale  *'  considered  marriage  and  succession  as  a  right  of  nature, 
from  which  none  ought  to  be  barred,  what  mistake  soever.they 
might  be  under  in  the  pdnts  of  revealed  reli^on  ;*^  and  that 
*'  all  marriages  made  according  to  the  several  persuasbns  of  men 
ought  to  have  their  effects  in  law/'  But  the  course  which  he 
took  shows  that  he  did  not  coiisider  it  to  be  settled  that  the 
law  of  England  adopted  these  liberal  opinions ;  or  that  it  would, 
even  as  agamst  the  husband,  sustain  a  marriage  not  duly  aolem- 
nized. 

In  another  case,  at  Nisi  Prius  in  1661,  a  quaker  mairiflge 
is  said  to  have  been  held  valid  in  an  action  of  ejectment  (a). 
These  two  cases  occurred  at  a  time  when  some  uncertainty  majr 
naturally  have  arisen  from  the  various  changes  which  the 
ecclesiastical  laws  had  recently  undergone. 

It  has  been  said,  that  marriage  dejacto,  or  in  reputadon 
(as  amongst  the  quakers),  has  been  allowed  by  the  temfxnl 
Courts  to  be  sufficient  to  give  title  to  a  personal  estate,  because 
the  lawfulness  of  the  marriage  is  not  in  issue,  for  that  the  issue 
is,  whether  a  marriage  was  contracted  or  not,  or  whether  the 
parties  lived  in  a  married  state,  the  legality  of  it  not  coming  in 
question  {b). 

From  the  phrase  of  marriage  dejacto,  or  in  reputation^  here 
made  use  of,  it  may  be  inferred  that  this  opinion  alludes  to  cases^ 
where  marriages  not  solemnized,  so  as  to  be  valid  according  to 
the  eccleoastical  law,  have  been  established  'in  the  temporal 
Courts  by  evidence  of  reputation  in  tbe  manner  mentioneo 
in  the  above  note  of  Lord  Keeper  Guilford.  Proof  of  coha- 
bitation, acknowledgement,  and  reputation,  introduring  a  pre- 
sumption, that  there  had  been  in  some  way  a  legal  marriagci 
would  in  many  proceedings  be  sufficient.  And  by  this  species 
of  indirect  and  presumptive  evidence,  the  marriage  migh^  '^ 
held  to  be  proved  for  the  purpose  of  the  action,  without  breaking 


(a)  I  Hagg.  Appendix  9,  note,  {]>)  Wood's  Institutes  of  ^ 

Laws  of  England^  p.  59. 
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in  upon  the  general  rule  of  law,  that  a  £oleronization  in  fade 
ecdesia:  i^as  necessary  to  produce  the  civil  effects  of  matri- 
mony. 

The  opinion  just  quoted  points  at  a  distinction  in  this  re- 
spect '  between  real  and  personal  property ;  and  in  Haydon  v. 
Grould,  a  distinction  was  suggested  between  the  case  of  the  hus- 
band, and  that  of  the  wife  and  children  (a).     The  latter  sug- 
gestion might  possibly  have  been  influenced  by  the  doctrine  of 
the  canon  law,  according  to  which,  it  seems,  that  the  issue  of  a 
void  marriagie  might  be  legitimate,  if  the  parents,  or  either  of 
them,  had  entered  into  it  hon&fidey  and  without  notice  of  its 
invaUdity  (6) :  if  this  was  the  reason,  the  invalidity  of  the  mar- 
riage was  admitted.     This  doctrine  of  the  canon  law  was  not, 
however,  adopted  in  England,  at  least  not  by  the  temporal 
courts ;  and  it  is,  therefore,  more  probable,  that  the  notion  of 
a  marriage  not  duly  solemnized,  being  valid  with  reference  to 
some  civil  rights,  though  not  valid  with  reference  to  others, 
originated  in  the  difference  between  the  spedes  of  evidence  re- 
quisite in  different  forms  of  proceeding.     The  admissibility, 
and  the  effect  of  indirect  evidence  offered  to  prove  a  marriage, 
would  depend  upon  the  nature  of  the  suit,  and  the  situation  of 
the  parties*    Thus,  in  one  case  it  was  held,  that  presumptive 
evidence  could  notbe received  to  prove  a  marriage  inter  xHvoa  (c), 
and  at  present  such  evidence,  though  sufficient  for  most  pur- 
poses, is  not  allowed  in  actions  by  the  husband  for  criminal  con- 
versation {d).    And  where  evidence  of  this  kind  is  received,  it 
has  of  course  greater  or  less  weight,  according  to  the  parties 
between  whom  the  question  arises.     If  the  husband  were  de* 
fendant,  as  in  the  case  before  Hale,  his  simple  apknowledgment 
would^priiTidyiicJ^,  be  suffident:  some  further  proof  would 
be  required  on  a  question  of  legitimacy ;   but  still  circum- 


(a)  See  also  1  Leon.  53. 

(A)  A  case  before  the  Court  of  Session,  in  181 1,  led  to  a  learned  discus- 
rion  on  this  braneh  of  the  canon  law,  and  on  the  question  whether  it 
formed  part  of  the  law  of  Scotland.  A  woman  privately  married  to  one 
man,  during  his  life  married  another  who  was  ignorant  of  the  first  mar- 
riage; the  question  was^  whether  a  child  of  the  second  marriage  was  legi- 
timate^ on  account  of  the  bona  fides  of  the  father.  The  opinions  of  the 
judges  were  equally  divided.  See  Report  of  a  Case  of  Legitimacy  under 
a  Putative  Marriage,  &c.    By  Robert  Bell,  Esq.  Edinburgh,  1825. 

(c)  Hervey  v.  Hervey,  cite<l  ante,  p.  i^2.  (d)  Morris  v.  Miller, 

4  Burr.  2057.     1  W.  Bl.  632. 

VOL.  II.  "  ^ 
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Btanttal  evidence  would  be  recmved,  the  children  not  bong 
held  to  the  strict  proof,  which  is  required  ol  the  husband  when 
suing  on  a  right  founded  on  the  marriage.  This  is  probablj 
what  was  meant  in  Hay  don  v.  Gould,  when  it  was  said  that  the 
husband  could  not  entitle  himself  by  the  mere  reptdaitonof 
marriage^  though  it  might  perhaps  be  different  with  the  wife 
and  children. 

These  considerations  show,  that  cases  in  which  the  dfil 

benefits  of  matrimony  have  been  obtained  in  the  temporal 

courts,  through  the  medium  of  marriages  not  solemnized,  so  as 

to  be  valid  according  to  the  ecclesiastical  law,  are  rather  to  be 

referred  to  the  rules  of  evidence,  than  to  any  difference  between 

the  law  on  this  subject,  as  administered  by  these  tribuoab. 

The  authonties  before  adduced,  which  agree,  that,  accordiog  to 

the  common  law,  the  dvil  effects  of  marriage  did  not  foDot 

without  a  solemnization  injacie  ecclesiie^  are  decidedly  iocoB- 

nstent  with  the  idea,  that  the  validity  of  the  marriage  could  be 

properly  recognized  by  the  temporal  courts,  unless  a  soleiB- 

nization  was  either  directly  proved  or  inferred  fiom  dfcun- 

stances.     It  does  not,  indeed,  appear,  that  any  distinction  vss 

acknowledged  between  the  temporal  and .  spiritual  law,  with 

respect  to  marriage  and  legitimacy,  excepting  in  the  former  oot 

permitting  a  voidable  marriage  to  be  dissolved  after  the  death 

of  either  of  the  parties,  and  not  allowing  a  subsequent  marriage 

to  legitimate  the  issue.     With  these  exceptions,  the  lav  of  the 

ecclesiastical  courts  was  referred  to  as  the  propei:  criterioD  for 

the  decbion  of  such  questions,  of  which  it  was  admitted  to  have 

the  sole  original  cognizance*    In  some  cases  (e.  g*  dower  m 

general  bastardy),  those  courts  were  directly.appealedto:  m 

others,  where  the  common  law  courts  undertook  tbe  inquiry^ 

their  rules  of  evidence  might  be  different ;  but  it  is  dear  that 

they  professed  to  acknowledge  the  same  rules  of  law  which 

prevailed  in  the  spiritual  courts :  they  received  the  sentences 

and  certificates  of  those  tribunals,  as  conclua  ve  authorities,wben 

applying  directly  to  the  same  question  (a) :  and  there  couki  be 

no  ground  upon  which  the  adjudication  of  one  court  cooln  v 

adopted  by  another,  unless  it  had  idso  adopted  the  princip 

of  law  on  which  that  adjudication  was  founded,     ft  ^^^^ 

that  in  whatever  way  the  question  of  the  validity  of  a  maniage 


(a)  See  Lord  Chief  Justice  De  Grey's  judgment  in  the  Duche* 
Kingston's  case^  State  Trials^  vol.  xx.  p.  537. 
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might  occur,  the  eccleaaatical  kw  was  equally  the  guide ;  if 
the  marriage  was  shown,  to  be  such  as  that  law  did  not  recog- 
nize, it  could  not  be  supported  by  the  temporal  courts;  and, 
dierefore,  between  whatever  parties  the  point  might  arise,  and 
whether  it  was  tried  in  a  suit  for  administration,  in  a  real  action, 
or  in  ejectment,  the  law  applied  to  it  was  the  same,  though  the 
different  effect  which  the  same  evidence  would  have  in  different 
modes  of  proceeding  would  frequently  lead  to  different  results. 

The  doubts  which  have  been  entertained  upon  this  subject 
appear  to  have  arisen  chiefly  from  the  language  commonly 
made  use  of  by  the  civilians  and  canonists,  and  thence  occasion- 
ally  adopted  in  the  common  law  courts.    According  to  the 
doctrines  of  the  civil  law,  mutual  consent  alone  was  sufficient  to 
CNistitute  marriage  (a) ;  and  the  canon  law  followed  the  same 
notion  to  the  extent  of  holding,  that  the  contract  of  the  parties 
was  the  essence  and  substance  of  the  n^trimonial  union ;  and 
it  was,  therefore,  commonly  styled  ipsum  matrimonium* ,  It 
was  held,  that  the  vinculum  was  complete  by  the  contract,  and 
that  it  formed  a  marriage  inforo  conscientuB  ;  and  as  the  spi- 
ritual courts  possessed  the  power  of  completing  it,  by  enforcing 
solemnization,  it  had,  for  most  of  the  purposes  of  their  juris- 
diction, the  same  consequences  during  the  lives  of  the  parties, 
as  a  marriage  duly  solemnized.  But  although  the  contract  was, 
in  many  of  its  practical  effects,  only  slightly  distinguished  from 
marriage;  and  although  for  these  reasons  the  term  ipaum 
nuUrimonium  was  applied  to  it,  yet  that  expresrion  was  not  used 
as  denoting  that  the  contract  alone  constituted  a  complete  and 
perfect  marriage,  equivalent  to  that  which  had  been  ratified  by 
the  observance  of  reUgious  rites.     It  was  the  substance  without 
the  form.    The  passage  extracted  above,  from  the  judgment  in 
Scrimshire  v.  Scrimdiire,  shows  that  the  phrase  ijmun  mairi' 
fnonium  was  thus  understood  in  our  ecclesiastical  courts.     It 
is  in  the  same  sense,  that  the  expressions  to  be  found  in  some 
other  cases  must  be  understood. 

In  Collins  v.  Jessot(fr),  Lord  Holt  Ss  reported  to  have  said. 


(a)  The  law  of  Rome^  however,  admitted  of  several  species  of  marriage^ 
and  did  not  atUch  the  same  dvil  consequences  in  respect  of  property  to 
marriages  constituted  by  consent  alone  as  to  the  soUnnes  nuptiie.  See 
Taylor's  Civil  Law,  266,  et  teq.,  first  edition.  Browne's  Civil  Law,  voL  i. 
p.  51.  71. 

(h)  8  8dk.  437.    6  Mod.  15)$.    Holt,  458. 

H  H  S 
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according  to  Salkeld,  that  a  contract  per  verba  deprasenA  is 
a  marriage,  and  not  releaseable.     The  other  reports  of  the 
case,  which  give  his  judgment  at  greater  length,  represent  him 
to  have  said,  that  the  contract  amounts  to  an  actual  marriage, 
which  the  parties  themselves  cannot  dissolve  by  release  or 
mutual  agreement ;  for  it  is  as  much  a  marriage  in  the  ^gfat 
of  Grod,  as  if  it  had  been  in  fade  eccleeias :  he  added^  that  there 
was  this  difference,  that  if  they  cohabited  before  marriage  in 
Jacie  ecclesice,  they  were  for  that  punishable  by  ecclesiastical 
censures;  and  that,  if,  after  such  contract,  either  of  them  lay 
with  another,  they  would  punish  such  an  offender  as  an  adul- 
terer*    It  is  plain,  that  this  was  not  intended  to  imply,  that 
the  contract  constituted  a  legal  marriage  for  all  purposes ;  it  is 
spoken  of  as  a  marriage  in  the  sight  of  God,  but  as  differing 
from  a  union  legally  complete  in  the  most  important  par- 
ticular; 

In  Wigmore^s  case  (a),  the  same  expresaon,  that  a  contmct 
de  prcesenii  is  a  marriage^  is  attributed  to  Lord  Holt,  and  was 
no  doubt  used  in  the  same  sense.  He  is  said  to  ^ave  added, 
that  the  ecclesiastical  courts  could  not  punish  for  fornication 
after  such  a  contract,  which,  however,  is  inconsistent  with  the 
last  case,  unless  it  refers  to  the  distinction,  that  the  censure  was 
inflicted  as  a  punishment  for  a  contempt. 

It  is  to  be  observed  of  both  these  cases,  that  they  did  not 
involve  the  question.     They  were  motions  for  prohibitions  to 
the  spiritual  courts;  and  the  only  question,  therefore,  was, 
whether  the  matters  were  of  ecclesiastical  cognizance,  as  to 
which  there  could  be  no  doubt.     Collins  v.  Jessot  was  a  suit 
on  a  matrimonial  contract.     Wigmore^s  case  is  said  to  have 
been  a  suit  for  alimony ;  but  on  this  point  the  report  is  de^ 
fective,  as  suits  for  alimony  alone  are  not  allowed :  the  suit  is 
always  for  some  other  purpose,  as  incidental  to  which,  alimony 
is  granted  (A).     But  whatever  the  direct  object  of  the  suit  may 
have  been,  it  was  plain,  that  as  far  as  it  depended  on  the  ques- 
tion of  miarriage,  the  ecclesiastical  court  was  the  proper  tribunal ; 
and  the  observations  of  Holt  on  this  point  can  therefore  only 
be  looked  upon  as  dicta. 

These  two  cases,  and  that  of  Hay  don  v.  Grould  (c),  were  re- 
ferred to  in  Rex  v.  Lufiington  {d),  where  the  question  was, 


(a)  2  Salk.  4S7.    Holt,  459.  (b)  See  ante,  p.  309,  tod  2  Ves. 

jun.  195.  (r)  Cited  ante,  p.  451.  (d)  Burr.  Sett  Cases,  83SL 
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n^hether  a  marriage  solemnized  by  a  person,  who  at  tlie  time 
was  erroneously  supposed  to  be  in  orders,  was  sufficient  to  give 
the  wife  a  settlement  in  the  husband's  parish.  The  question 
was  similar  to  that  put  by  Lord  Stowell,  in  Hawke  v.  Corri  (a) : 
the  court  does  not  appear  to  have  expressed  any  opinion  on  the 
point,  and  declined  to  decide  it,  on  the  ground  that  it  was  not 
positively  stated  whether  the  person  who  had  performed  the 
ceremony  was,  or  was  not,  in  holy  orders.  If  they  had  sup- 
posed a  contract  to  constitute  a  marriage,  the  inquiry  into  this 
fact  would  not  have  been  material. 

In  Lantour  v.  Tea8dale(6),  the  language  of  Lord  Holt  in 
the  cases  before  referred  to  was  adopted ;  but  in  that  case  the 
maniage  was  solemnized  by  a  priest,  and  the  point,  therefore, 
did  not  arise ;  and  it  did  not  come  in  question  what  species  of 
marriage  would  confer  the  civil  rights  of  dower,  &c. 

The  elaborate  and  learned  judgment  of  Lord  Stowell,  in 
the  case  of  Dalrymple  v.  Dalrymple,  requires  more  attentive 
consideration.     His  Lordship  in  that  case  took  a  view  of  the 
state  of  the  general  canon  law  of  Europe  previous  to  the 
Council  of  Trent    At  that  time  he  observed,  that  the  canon 
law,  ^^  although,  in  conformity  to  the  prevailing  theological 
opinion,  it  reverenced  marriage  as  a  sacrament,  still  so  far  re- 
spected its  natural  and  civil  origin,  as  to  consider  that  where 
the  natural  and  civil  contract  was  performed,  it  had  the  full 
essence  of  matrimony,  without  the  intervention  of  a  priest :  it 
had,  even  in  that  state,  the  character  of  a  sacrament ;  for  it  is  a     / 
•misapprehension  to  suppose  that  this  intervention  was  required, 
as  matter  of  necessity,  even  for  that  purpose,  before  the  council 
of  Trent.   It  appears  from  the  histories  of  the  Council,  as  well 
as  from  many  .other  authorities,  that  this  was  the  state  of  the 
earlier  law,  till  that  Council  passed  its  decree  for  the  reform- 
aUon  of  marriage.     The  consent  of  two  parties  expressed 
in  words  of  present  mutual  acceptance  constituted  an  actual 
and  legal  marriage,  technically  known  by  the  name  of  spon^ 
salia  per  verba  de  prcesenti;    improperly  enough,  because 
sponsaliay  in  the  original  and  classical  meaning  of  the  word, 
are  preliminary  ceremonials  of  marriage ;  and,  therefore,  Brower 
justly  observes,^/u5  pontificium  nimis  kbxo  signijicatuy  imo  ety- 
^nofegid  invitd,  ipsas  nuptias  sponsalia  appeUavit  (c).'' 


(a)  AnU>,  p.  4^4.  {b)  8  Taunt.  830.    9  Marsh,  213. 

(r)  2  Hagg.  64,  65. 
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If  this  passage  were  understood  as  implying  that  a  matii- 
monial  union,  formed  by  consent  alone,  was  at  the  time  re- 
ferred to  universally  held  to  be  equally  complete  with  a  mar- 
riage attended  with  ecclesiastical  solemnitiesy  it  would  certainly 
be  giving  it  a  meaning  too  wide,  and  probably  beyond  what 
the  learned  judge  intended  to  express;  for  in  asuooeedii^ 
passage  it  is  admitted,  that  diflbrent  rules  relative  to  their 
effect  in  point  of  legal  consequences  were' applied  to  marriages 
of  thisjdescription  and  to  regular  marriages,  that  every  thhig 
was  presumed  to  be  complete  and  oonsumntttted  in  substance^ 
but  not  in  ceremony ;  and  the  ceremony  was  enjfmned  to  be 
undergone  as  matter  of  order  (a).  The  term  legal  marriages, 
which  is  here  applied  to  matrimonial  contracts,  seems  not  to  be 
used  in  an  unqualified  sense,  or  as  implying  them  to 'be  in  all 
respects  complete. 

It  is  certain,  indeed,  from  Selden's  dissertation  on  the  point, 
that  long  before  the  Council  of  Trent,  an  opinion  had  been 
^^^  generally,  if  not  universally,  adopted  in  the  church,  that 
though  the  contract  of  the  parties  formed  the  substance  and 
vinculum  of  the  marriage,  the  sacerdotal  benediction  was  essen- 
tial to  render  it  complete  (5).  Whether  the  contract  alone  had 
the  character  of  a  sacrament,  was  a  point  upon  which  divines 
differed  (c).  The  deeree  of  the  Coundl  of  Trent  contained  a 
declaration  of  the  previous  validity  of  clandestine  marriages  {d). 
This,  however,  applied  more  immediately  to  marriages  had 


(a)  2  Hagg.  65. 

lb)  See  Selden,  Ux.  Eb.  lib.  ii.  chap.  S8.  See  also  Ayliflfe'a  Parei]pni, 
p.  364,  and  the  Constitutioiia  ofLeo^andGothofred'sAimoUtioiis.  Corp, 
Jur.  Civ.  ed.  1720,  vol.  ii.  p.  6«0.  The  latter  says,  "  Non  eat  matrimo- 
nium  cui  sacronim  benedictio  defnit."  The  doctrine  is  ascribed  by 
S^lden  to  au  imitation  of  the  Pagan  and  Jewish  customs.  It  was  eom- 
iDonly  said  to  have  been  introduced  into  the  church  as  matter  of  poeitiTe 
enactment,  by  a  decretal  epistle  of  Pope  Evaristus,  in  the  second  century, 
which  was  referred  to  as  having  esUblished  "  incestum  haberi  connubium 
cui  sacerdos  non  adfiiisset  consecraasetque  illud."  Ux.  Eb.  nb,  supra. 
And  though  tbe  authenticity  of  this  epistle  is  questioned  by  Selden,  its 
doctrine  was  adopted  by  several  writers  of  authority  whom  he  cites,  and 
appears  to  have  met  with  general  reception ;  and  whatever  its  origin  nay 
have  been,  it  was  quite  natural  that  a  notion  which  added  dignity  to  the 
clcil7»  <^^cl  gave  to  the  church  an  important  brandi  of  jurisdiction,  should 
have  been  readily  embraced* 

(r)  See  Selden,  itb.  sup,   Sanches  de  Matrimonio,  lib.  8.  disp.  6. 

(rf)  See  3  Phill.  64. 
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ithout  the  consent  of  parents,  than  to  unions  formed  without 
spiritual  intervention,  which  were  technically  designated  by 
the  term  iponsaUa :  and  if  this  declaration  did  comprise  un- 
solemnised  contracts,  still,  from  the  manner  in  which  the  decree 
was  prepared  and  passed,  its  inconsistencies,  the  opposition  it 
encountered,  and  the  partial  reception  which  it  met  with,  it 
cannot  be  looked  upon  as  conclusive  evidence  of  the  previous 
opinions  of  the  church  (a) ;  and  ^ving  it  the  largest  construe^ 
tion  which  its  language  admits  of,  it  by  no^'means  shows  that 
the  former  doctrine  placed  the  contract  or  spofisalia'tm  the 
same  footing  as  marriage  celebrated  by  a  priest. 

The  distinction  which  existed  ia  exemplified  by  the  term 
sponsalia  de  prcssenti,  which  the  cimonists  had  introduced  and 
applied,  to  present  contracts  of  marril^,  as  distinguished  from 
marriages  solemnised.  The  term  was  not  known  to  the  civil 
law :  as  by  that  law  a  present  contract  constituted  a  marriage, 
there  could  be  no  sponsalic^  except  those  which  referred  to  a 
future  period ;  and  the  term  sponsdlia  deprcesenii  was  therefore 
often  objected  to  as  a  refinement  invented  by  the  canonists  {b). 
Thus  Swinburne  says,  that  the  contract  de  prcesenti  was  in  na- 
ture and  substance  rather  matrimony  than  spousals;  and  that  the 
canonists,  though  they  invented  the  distinction,  yet  they  often- 
times made  no  difierence,  or  very  little,  between  the  nature  and 
efiects  of  spousals  de  prasenti^  and  of  matrimony  solemnized 
and  consummated  (c).  But  though  the  practical  effect  of  the 
distinction  was  in  many  respects  slight,  its  existence  and  ac* 
ceptance  amongst  the  canonists  is  proved  by  the  technical  de- 
scription of  unsolemnized  contracts,  under  the  term  spcrit- 
saliha  (d),  denoting  a  betrothment,  or  an  inchoate  and  imperfect 
union ;  and  this  distincdon  became  important  where  the  tem- 
poral law,  1^  in  England,  attributed  the  civil  effects  of  matri- 
mony only  to  those  marriages  which  were  legally  complete. 

The  important  change  introduced  by  the  Council  of  Trent 
was  in  the  prospective  part  of  its  decree^  which  declared  that 


(a)  See  Father  Paul's  History  of  the  Council  of  Trent,  book  viii. 

{Ji)  9  Hagg.  65.    Hdneccius.  Elem.  Jur.  Nat.  cbap.  ii.  sec.  30. 

(c)  P.  3.  9. 
'  (<{)  '^  Quemadmodum  jure  Cesareo,  uti  etiam  plerumque  pontificio, 
tponealia  sunt  ipei  matrimonii  contractus  seu  stipulatio,  et  in  consuetu- 
dinem  illam  viUe  repromissio,  nuptive  vero  que  a  sponsalibus  distinguun- 
tur,  solennes  illce  ritus  insequentes  quibus  raatriraonium  perficitur,  cele- 
braiurquc."    Selden,  Ux.  £b.  lib.  ii.  ch.  1. 
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marriages,  unless  contracted  in  the  presence  of  a  priest  and  two 
witnesses,  should  be  entirely  void,  thus  destroying  the  efiectof 
the  contract ;  the  former  rule,  that  the  consent  of  the  parties 
was  the  substance  of  the  marriage,  and  completed  the  vincukm, 
was  annulled :  and  hence,  in  the  countries  where  the  decree  of 
that  council  was  received,  the  intervention  of  the  priest  became 
necessary,  not  only  to  the  solemnization  of  marriage,  but  to  the 
binding  effect  of  matrimonial  contracts  or  sponsalia.  The  ap- 
parent difierence  between  Lord  StowelPs  judgment  and  odier 
authorities,  seems  to  arise  from  his  Lordship  gpiving  the  title  of 
marriage  to  what  was  technically  known  under  the  name  of 
sponscUia^  and  from  his  referring  more  to  that  which  consd- 
tuted  the  vincuktm^  than  to  that  which  was  essential  to  make 
the  marriage  in  all  res{^ts  complete.  In  attributing  to  the 
Council  of  Trent  the  rule  requiring  the  intervention  of  a 
priest  (a),  his  Lordship  can  only  be  understood  to  refer  to  the 
decree  having  made  that  intervention  necessary  to  form  the 
vinculum^  the  opinion  that  it  was  necessary  to  form  a  perfect 
marriage  having  prevailed  long  before. 

The  decree  of  the  Council  of  Trent  not  having  been  received 
in  England,  the  binding  effect  of  a  contract  entered  into  bjr 
the  parties  alone  was  still  preserved  here ;  and  there  is  no 
reason  to  suppose  that  the  doctrines  promulgated  by  that 
Council  could  by  any  indirect  influence  have  led  our  courts  to 
establish  the  rule  requiring  a  solemnization  of  marriage  by  a 
priest.  It  appears,  indeed^  from  several  of  the  authorities  re- 
ferred to  above,  that,  previous  to  the  date  of  that  council,  that 
rule  was  understood  to  exist  in  England ;  its  existence  can 
only  be  ascribed  to  doctrines  of  the  church  originating  at  an 
earlier  period. 

Lord  Stowell,  in  his  judgment,  proceeds  to  remark,  tnat 
"  at  the  Reformation  this  country  disclaimed,  amongst  otlicr 
opinions  of  the  Romish  church,  the  doctrine  of  a  sacrament  m 
marriage,  though  still  retaining  the  idea  of  its  being  of  ainne 
institution  in  its  general  origin ;  and  on  that  account,  as  well 
of  the  religious  forms  that  were  prescribed  for  its  regultf  ce^ 
bration,  an  holy  estate,  holy  matrimony ;  but  it  likewise  r«- 
tained  those  rules  of  the  canon  law  which  had  their  founoar 
tion,  not  in  the  sacrament,  or  in  any  religious  view  ^^  "'^^ 
ject,  but  in  the  natural  and  civil  contract  of  marriage* 


(tt)  2  Hagg.  88. 
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ecclesiastical  courts,  therefore,  which  had  the  cognisance  of* 
matrimonial  causes,  enforced  these  rules  ;  and  amongst  others, 
that  rule  which  held  an  irregular  marriage,  constituted  ]9£T  verba 
de  prasentij  valid  to  the  full  extent  of  avoiding  a  subsequent 
regular   marriage  contracted  with  another  person  (a).^    His 
Lordship  afterwards  adds,  that  ^^  the  common  law  certainly 
had  scruples  in  applying  the  civil  rights  of  dower  and  com- 
munity of  goods,  and  legitimacy,  in  the  cases  of  these  looser 
species  of  marriage  (A).^   These  passages,  though  not  alluding 
to  cases  such  as  those  of  Haydon  v.  Gould,  and  not  explaining 
in  detail  the  extent  to  which  the  religious  view  of  the  nature 
of  marriage  continued  to  influence  the  proceedings  of  our 
ecclesiastical  courts,  are  not  in  substance  inconsistent  with  the 
observations  here  offered.     It  is  affirmed  only  that  the  contract 
had  the  effect  of  vitiating  a  subsequent  marriage  with  another, 
and  the  proposition,  that  it  did  not  confer  the  dvil  rights 
which  flow  from  a  legal  marriage,  is  not  disputed. 

It  will  be  observed,  that  in  the  passage  hut  cited  from  Lord 
StowelFs  judgment,  as  well  as  in  the  passages  referred  to  in 
Swinburne  (c),  the  rule  excluding  unsolemnized  contracts  from 
the  dvil  privileges  of  legal  matrimony  is  attributed  to  the  doc- 
trines of  the  common  law.     It  is  clear,  however,  that  the  com- 
mon law,  if  by  that  be  meant  the  law  administered  by  the  tem- 
poral Courts,  interfered  no  further  than  to  require  a  lawful 
marriage,  as  the  foundation  of  civil  rights,  leaving  the  questi<m 
what  was  a  lawfal  marriage  to  be  determined  according  to  the 
law  administered  by  the  ecclesiastical  courts :  if  a  woman  united 
to  a  man  by  contract  only,  without  solemnisation  ifi  Jade 
ecclesia^  did  not  recover  dower,  it  was  only  because  the  eccle- 
siastical courts  refused  to  acknowledge  such  an  union  as  legi- 
tvmum  rnatrinionium.     It  was  the  same  with  respect  to  legiti- 
macy, which  depended  in  general  on  the  bishop's  certificate. 
There  was  certainly  no  rule  by  which  the  civil  tribunals  re- 
quired any  marriage  ceremonies,  except  those  which  the  eccle- 
siastical courts  considered  essential  to  constitute  lawful  matri- 
mony. 

It  will  have  been  noticed  that  the  judgment  referred  to,  in 
speaking  of  the  sentences  enfbrdng  -solemnization  in  pursuance 
of  contracts,  mentions  that  this  solemnization  was  enjoined  as 
matter  of  order.     It  is  not,  however,  to  be  inferred  that  the 


(a)  2  Hagg.  67.  (A)  Ibid.  68.  (c)  Ante,  p.  45fi. 
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solemnization  was  decreed  merely  for  the  sake  of  public  order 
and  decorum :  for  it  is  known  that  these  sentences  were  not  the 
result  of  any  species  of  public  prosecution,  but  that  they  were 
made  in  suits  instituted  by  one  of  the  contracting  parties,  desir- 
ing the  benc^t  of  the  contract,  and  for  that  purpose  calling  on 
the  other  party  to  proceed  .to  solemnization.  The  commoD 
pracdce  of  instituting  suits  for  this  object  would  be  quite  inex- 
plicable, unless  the  authorities  be  correct  in  staUng  that  the 
solemnization  was  essential  to  confer  the  privileges  of  marriage. 
The  various  authorities  here  adduced  establish  the  pr€>- 
position,  that  according  to  the  law  administered  in  England 
before  the  Marriage  Act,  a  matrimonial  contract  de  prcuenH 
was  essentially  distinct  from  a  marriage  solemnized  by  a  person 
in  holy  orders ;  that  it  did  not  confer  on  the  woman  the  right  to 
dower ;  on  the  man  the  right  to  the  woman^s  property ;  or  on 
the  issue  the  rights  of  legitimacy ;  and  that  it  did  not  render  a 
subsequent  marriage  with  a  third  person  ipsojhcio  void  at 
law,  though  it  formed  a  ground  for  a  sentence  annulling  it 
They  seem  also  to  show,  that,  according  to  the  eodeaastical 
law,  the  contract  did  not  give  any  right,  except  to  call  for  a 
performance  of  it  by  actual  solemnization,  not  justifying  coha- 
bitation, and  not  conferring  conjugal  rights;  and  that  at 
the  common  law  it  had  no  effect,  though  in  cases  where  the 
parties  cohabited,  and  were  reputed  to  be  man  and  wife,  this 
m^t  be  sufficient  evidence  for  the  purposes  of  some  actions  in 
which  strict  proof  was  not  required  (a). 


(a)  Acoording  to  some  of  the  opinions  given  in  evidence  in  Dahymple 
V.  Dalrymple,  2  Ha^  Appendix,  p.  17^  ei  seq.,  it  aeems^  that  in  Sootknd 
solemnization  of  marriage  in  facie  ecclesus  was  indispensable  previouiJ[y 
to  the  Reformation,  that  some  relaxation  of  this  rule  had  been  introduced 
hj  the  statute  1503,  ch.  77^  by  which  marriage  by  habit  and  repute  wu 
made  sufficient  to  entitle  the  widow  to  her  terce;  and  that  the  law  was 
gradually  changed  by  the  new  doctrines  introduced  at  the  Reformation.  For 
some  time  it  continued  to  be  the  practice  to  compel  a  party  who  had  entered 
into  a  contract  of  marriage  to  complete  it  by  Eolemnization ;  this  had  been 
abandoned,  and  other  modes  of  constituting  marriage  were  admitted;  but 
upon  the  question  what  mode  was  sufficient^  the  greatest  variety  of  opi- 
nion existed,  together  with  some  fluctuation  of  decision,  until  the  law  was 
settled  by  the  cases  of  Dalrymple  v.  Dalrymple,  and  M'Adam  v.  Walker. 
Some  thought  that  a  mutual  declaration  of  present  consent  in  private, 
without  consummation,  constituted  a  marriage;  but  it  was  admitted  that 
the  case  of  M^Adam  v.  Walker  was  the  first  in  which  such  a  marriage 
was  established.  Others  were  of  opinion,  that  if  there  were  no  cohabit- 
ation or  carnal  intercourse,  contract  or  consent  alone  would  not  be  suf- 
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The  marriages  of  Jews  and  Quakers  are  excepted  out  of  the 
operation  of  the  first  Marriage  Act,  a^  well  as  of  that  now  in 
force.  The  exception  is  confined  to  cases  where  both  the 
parties  are  Jews  or  Quakers  (a)» 

With  respect  to  the  Jews,  it  appears  that  their-  marriages  have 
at  all  ttnfes  been  celebrated  according  to  the  rites  of  their  own 
religion,  and  the  legal  vaHdity  of  such  marriages  has  been  re- 
in various  cases,  as  well  before  {b),  as  since  (c),  the 


fidenty  and  that  either  party  might  resile^  unless  there  had  been  some 
species  of  celehration,  though  without  defining  what  form  was  to  he  ob- 
served,  and  allowing  that  the  assistance  of  a  dergjman  might  he  dis- 
pensed with.    It  was  said  (with  singular  tagueness)  that^  rebus  integru^ 
marriage  conld  ''only  he  constituted  hy  a  consent  adhihited  in  the  pre- 
sence of  a  clergyman^  or  in  some  other  solemn  mode  equivaUni  to  actual 
cekbratum'*  8  Hagg.  Appendix,  198:  the  practice  in  Gretna  Green  mar- 
liagea,  of  going  through  the  form  of  the  marriage  sendee^  wa/i  probably 
intended  to  conform  to  this  opinion.    The  distinction  hetween  contracts 
de  prassenti^  and  contracts  defuturoj  was  not  admitted  hy  all ;  hut  it  was 
generally  agreed,  that  a  contract  or  promise,  followed  hy  a  copula, 
amounted  to  marriage;  and  some,  it  seems,  thought  that  the  law  of  Scot- 
land would  look  with  equal  indulgence  on  a  copula  antecedent  to  the  con* 
tract  2  Hagg.  97,  Appendix,  140.  On  the  other  hand,  it  was  thought  by 
some  that  a  contract,  or  promise  cum  copuld,  would  be  defeated  hy  a  sab- 
sequent  regular  marriage  hetween  one  of  the  parties  and  another  person. 
The  difference  hetween  the  laws  of  England  and  Scotland,  in  this  respect, 
may  he  a:{crihed  partly  to  the  different  courses  which  the  Reformation 
took  in  the  two  countries,  and  perhaps  partly  to  the  Jurisprudence  of  the 
latter  having  heen  more  influenced  by  the  civil  law.    In-  ScotlMid  the 
abolition  of  episcopacy  introduced  a  different  view  of  the  nature  of  the 
sacerdotal  office;  the  doctrine  of  the  distinct  and  indelible  character  (^ 
the  priesthood,  and  of  the  authority  entrusted  to  them  by  a  divine  com- 
mission, derived  through  successive  consecrations  and  ordinations  from  the 
apostolic  ages,  was  not  retained :  and  this,  together  with  the  change  of  the 
ecclesiastical  jurisdiction,  naturally  led  to  the  idea  that  the  ministration  of 
a  clergyman  could  give  no  peculiar  efficacy  to  a  ceremony ;  and  the  opi- 
nion that  marriage  was  merely  a  civil  contract  ultimately  prevailed.     In 
England,  the  church  departed  less  vddely  flrom  its  ancient  doctrines ; 
episcopal  jurisdiction  and  ordination  were  retained,  and  the  doctrineof  the 
spiritual  nature  of  marriage  was  never  lost  sight  of.    It  is  probably  from 
the  same  cause,  that  another  important  distinction  between  the  laws  of 
the  tiro  countries  has  arisen :  the  Scotch  hiw  allowing  divorces  d  vinculo, 
while  that  of  England  adheres  to  the  doctrine  of  the  indissolubility  of 
marriage,  a  doctrine  founded  on  the  rdigious  view  of  the  subject 

(a)  Jones  V.  Robinson,  2  Phill.  885.  (b)  Andreas  v.  Andreu^ 

1  Hagg.  Appendix,  9,  note.    La  Costo  v.  Villa  Real,  1  Hagg.  848,  note. 
See  Franks  v.  Martin,  5  Bit).  P.  C  151. 155.  (c)  D'Aguilar  r. 
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Marriage  Act.  And  questions  arising  upon  tbem  are  de- 
termined by  the  Jewish  law,  which  is  ascertained  in  the  same 
manner  as  a  foreign  law,  by  the  testimony  of  its  professors  (a). 

This  exception  to  the  general  law  has  probably  arisen  from 
the  peculiarities  attending  the  state  of  the  Jewish  nation  in  Eng- 
land :  having  always  been  looked  upon  as  a  distinct  people, 
and  having  for  a  long  time  been  'treated  rather  as  aliens^ 
>  than  as  native  subjects.     During  the  earlier  periods  of  thdr 

residence  in  England,  they  were  so  far  severed  from  the  rest  of 
the  inhabitants  as  to  be  subjected  to  a  distinct  judicature,  re- 
gulated to  a  certain  extent  by  their  own  laws  (6). 

The  cases  of  Lindo  v.  Belisario,  and  Goldsmid  v.  Bromer, 
show,  that  whatever  may  have  been  the  origin  of  the  exemption 
of  Jewish  marriages  from  the  general  law,  it  has  not  arisen 
from  an  opinion,  that  a  present  contract  alone  constituted  a 
marriage,  and  that  the  form  of  solemnization  was  therefore 
immaterial.  In  each  of  those  cases,  it  was  clear  that  what  had 
passed  amounted  to  a  contract  j^er  verba  de  prassentiy  and  that 
it  was  looked  on  by  the  parties  as  an  actual  marriage :  in  the 
latter  case  consummation  had  followed.  The  substance  of  the 
matrimonial  contract  was  complete ;  but  in  each  of  these  cases, 
the  sentence  of  nullity  was  pronounced,  on  the  ground  of 
the  ceremony  being  imperfect  according  to  the  Jewish  law. 
These  marriages,  therefore,  are  not  supported  as  contracts :  a 
compliance  with  the  Jewish  ceremonials  being  essential  to  thar 
validity. 

It  is  less  easy  to  ascertun  what  principles  of  law  are  now  to 
be  applied  to  the  marriages  of  Quakers.    The  question  must, 


D'Aguilar,  1  Hagg.  134,  note.  Vigevena  v.  Alvarez,  ibid.  AppendiZf  1, 
note.  Lindo  v.  Belisario,  1  Hagg.  SI  6.  Groldsmid  v.Bromer,  ibid.  32i» 
Horn  V.  Noel.  1  Campb.  61. 

(a)  Lindo  v.  Belisario.    Goldsmid  v.  Bronier^  ub.  supra. 

(b)  Mad.  Hist.  £xch.  chap.  7.  sec.  3.  See  2  Hagg.  217,  note.  2  Swan. 
505,  note,  and  Prynne's  Short  Demurrer  to  the  Jeivs'  long  discontinued 
barred  remitter  into  England.  It  seems  that  the  wife*s  right  to  dower, 
and  the  descent  of  laQds,  were  govemed  by  the  Jewish  law.  Prynne  gives 
a  writ  to  the  justices  of  the  Jews,  in  23  Hen.  III.,  directing  them  to  put 
the  two  sons  of  one  Samuel,  a  deceased  Jew,  into  possession  of  his  lands 
and  chattels,  on  payment  of  a  fine,  ''salvo  uxori  ^usdem  Samuelis 
rationabili  dotesu^,  secundum  legem  et  consuetudinem  Judieorum,"p.  27. 
By  letters  patent  in  54  Hen.  III.,  the  King  confirmed  to  a  Jew  a  house  in 
London,  devised  to  him  by  hisiather  by  a  will,  "  secundum  consuetudinem 
Judaismi  nostri,"  p.  ^5. 
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in  a  great  measure,  depend  on  the  state  of  the  law  previous  to 
the  statute  26  Geo.  II.,  with  reference  to  marriages  of  pro- 
testant  dissenters,  celebrated  in  their  own  congregations:  and 
it  does  not  appear  that  there  has  been  any  solemn  decision  on 
this  point,  excepting  in  the  case  of  Haydon  v.  Gould. 

In  a  case  in  Levinz  (a),  which  occurred  a  few  years  after 
the  Toleration  Act,  it  appeared,  that  a  marriage  between  two 
protestant  dissenters  (who  had  taken  the  oaths,  and  made  the 
declaration  according  to  that  act),  had  been  celebrated  in  their 
own  congregation :  they  had  afterwards  been  libelled  against 
in  the  ecclesiastical  court,  and  pleaded  this  matter  by  way  of 
defence ;  but  the  court  refused  to  admit  it  A  motion  was 
then  made  for  a  prohibition,  and  Levinz  says,  that  it  was 
agreed  that  a  prohibition  should  go,  and  that  the  plaintiff 
should  declare  on  the  prohibition,  so  that  upon  a  demurrer 
the  law  might  be  tried.  It  does  not  appear  whether  this  case 
received  an  ultimate  decision  (&). 

It  was  followed  by  the  case  of  Haydon  v.  Gould,  which 
tends  strongly  to  show,  that  the  question  raised  in  Hutchinson 
Y.  Brookebanke  was  not  settied  in  favour  of  the  validity  of 
dtesenters'  marriages.  It  does  not,  indeed,  appear,  whether 
the  parties  in  Haydon  v.  Gould  had  taken  the  oaths,  and  sub- 
scribed the  declaration  required  by  the  Toleration  Acts :  but 
the  case  seems  always  to  have  been  looked  upon  as  a  decision 
applicable  to  such  marriages  generally.  Thus  it  is  said,  in 
one  statement  of  that  case,  that  ^*  the  act  of  7  and  8  Will.  lU. 
chap.  85,  seems  to  put  this  matter  out  of  all  doubt,  which  lays 
a  penalty  on  clergymen  in  orders,  if  they  celebrate  marriage  in 
a  clandestine  manner;  for  if  the  same  privil^s  attended  mar- 
riages solemnized  by  the  dissenters,  as  those  celebrated  accord- 
ing to  the  church  of  England,  how  eamly  would  that  act  be 
evaded,  or  rather  rendered  of  no  effect  There  would  then  be 
no  occaMon  for  license  or  banns,  for  making  oath,  or  giving 
security  that  there  were  no  legal  impediments;  but  every  one 
might  do  what  was  right  in  his  own  eyes,  who  should  get  him- 
self admitted  of  a  dissenting  congregation  (c)." 

In  the  case  of  Green  v.  Green  (d),  a  Quaker  marriage  seems 
to  have  been  thought  not  sufficient  to  entitle  to  the  restitution 


(a)  Hutchinson  ▼.  Brookebanke,  3  Lev.  376.  (b)  See  1  Hagg. 

Appendix,  7.        (c}  2  Bum's  Ecclesiastical  Law,  478.   See  also  Browne'a 
Ciidl  Law,  yol.  1,  p.  75,  n.  (d)  1  Hagg.  Appendix,  9,  note. 
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of  conjugal  rights*  In  another  case  (a),  in  the  year  1780,  the 
libel  pleaded  a  marriage,  had  iu  the  manner  usually  observed 
amongst  the  Quakers,  by  public  declaration  at  their  monthly 
meetings,  and  that  notwithstanding  the  defendant  had  refused 
to  solemnize  and  consummate.  The  defendant  admitted  the 
contract,  alleging  it  to  be  conditional.  There  were  two  sen- 
tences against  him  in  the  consistory  of  Durham,  and  after- 
wards at  YorL  It  seems  that  there  was  an  appeal  to  the  dele- 
gates, the  result  of  which  does  not  appear ;  but  as  far  as  the 
case  went,  this  species  of  marriage  was  treated  as  standing  only 
on  the  footing  of  a  contract. 

The  argument  which  has  been  drawn  from  the  ToleraticA 
Act  certainly  receives  some  countenance  from  the  judgment 
of  Sir  J.  NichoU,  in  the  case  of  Kemp  v.  Wickes,  where  the 
question  was,  whether  baptism  by  a  dissenting  minister  was 
sufficient  to  entitle  the  party  to  the  rites  of  burial  aooording  to 
the  forms  of  the  church.  It  was  decided,  that  baptism  by  a  lay- 
man would  have  been  sufficient  for  this  purpose ;  and  it  was  not, 
therefore,  necessary  to  connder  whether  the  performance  of  the 
ceremony  by  a  dissenting  minister  would  be  looked  upon  in 
law  as  differ^it  fixHn  a  performance  of  it  by  a  layman.    But 
Sir  J.  NichoU  appeared  to  think,  that  this  quesdon  might  be 
materially  affected  by  the  Toleration  Act,  and  thought  thst 
dissenting  ministers,  being  now  legalized,  it  could  not  be  said, 
Chat  rites  and  ceremonies  performed  by  them  were  not  such  as 
the  law  could  recognize  in  any  court  c^juedce  (6). 

On  the  odier  hand,  it  is  tobe  observed,  that  it  was  plainly 
not  die  meaning  of  the  Toleration  Act  to  confer  on  dissenters 
any  thing  beyond  an  immunity  from  tfie  penalties  to  which 
they  were  before  subjected :  as  Lord  Hardwicke  observes,  it 
gives  no  new  right,  but  only  an  exemption-  from  the  penal 
laws  (c).  It  would,  therefore,  be  difficult  to  miuntain  that  this 
act  could  give  to  the  religious  ceremonies  of  dissenters  any 
additional  efficacy  in  conferring  the  dvil  rights  of  marriage^ 
though  it  might  perhaps  form  a  ground  for  contending^  as  in 
Hutchinson  v.  BrocJcebanke,  that  such  marriages  and  ooha- 
•bitadon  after  them  were  no  longer  punishable.  The  spiritual 
court,  howevei^,  in  that  case  refused,  as  it  se^ns,  to  admit  the 


(a)  Dodgson  v.  Haswell,  ibid.  (b)  Judgment  of  Sir  J.  NidioU, 

upon  the  admisBion  of  articles  in  Kemp  v.  Wickes,  London,  1810.  Butter- 
worth,  see  p.  se.  (e)  S  Swan,  490,  note.    See  3  Mer.  40S. 
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plea,  even  for  the  purpose  of  defence,  and  the  Irish  statute 
1 1  Greo*  II.  chap.  10,  sec  S  (a),  proves  that  the  Toleration  Act 
in  that  country  (which  corresponds  with  the  English  Act)  was 
not  considered  to  justify  the  cohabitation  of  dissenters  married 
according  to  their  own  fonns.     The  cases  of  Haydon  v.  Gould, 
Green  v.  Green,  and  HasweU  v.  Dodgson,  are  much  opposed 
to  the  notion,  that  such  marriages  had  acquired  for  other  pur- 
poses any  force  beyond  that  of  contracts.     In  CoUius  v.  Jesaot, 
mnd  Wigmore^s  case,  they  are  treated  as  contracts  only.     The 
statute  7  and  8  Will.  III.  (passed  shortly  after  the  case  of 
Hutchinson  v.  Brookebanke),  indicates,   that  at  that   time 
their  validity  was  not  acknowledged :  the  subsequent  statute 
10  Anne,  c.  19,  in  omitting  to  notice  any  marriages,  except 
those  solemnized  by  priests,  raises  a  similar  inference.     And 
the  opinions  extracted  above,  from  Wood  and  BuUer,  only 
speak  of  such  marriages  as  being  good  for  the  purpose  of 
actions  where  their  legality  did  not  come  in  question. 

The  Irifib  statute  21  and  82  Geo.  III.  chap.  25(6),  was  in 
form  declaratory^  but  it  is  dear  that  it  in  fact  introduced  a 
new  law.     This  appears  from  the  previous  statute  11  Greo.  II. 
A  learned  writer  befcMre  referred  to,  who  states  the  general 
matrimonial  law  of  Ireland  to  require  the  intervention  of  a 
priest,  considers,  indeed,  that  the  marriages  of  dissenters  had, 
before  the  statute  21  and  22  Geo.  II  I.,  acquired  validity  for  some 
purposes.    He  states  (c),  that  such  marriages,  if  solemnized 
according  to  their  own  rites,  and  if  both  parties  were  of  the 
same  persuasion,  were  good  to  all  civil  effects;  for  instance,  to 
support  an  ejectment  where  legitimacy  came  in  qiiestion,  or  an 
action  for  criminal  conversation;  but  that,  if  they  came  to 
entitle  themselves  to  any  rights  in  the  ecclesiastical  courts,  as 
to  administration,  they  must  prove  a  marriage  aooording  to 
the  ecdeuastical  law :  for  the  latter  point,  he  refers  to  Haydcm 
V.  Gould.     It  does  not,  however,  appear>  whether  this  partial 
exception  to  the  general  law  was  supposed  to  have  originated 
with  the  Toleration  Act,  or  upon  what  foundation  it  stood. 
It  may  probably  be  referred  to  those  distinctions  in  i^  rules 
of  evidence  which  have  been  alluded  to  above.    Upon  any 
othW  principle,  it  would  be  difficult  to  account  fer  the  di- 
stinction supposed  between  the  species  of  marriage  sufficient  for 


(a)  Ante,  p.  45S.  (b)  Ante,  p.  459.       (c)  Browne's  Civil  Law, 

vol.  i,  p.  75,  note. 
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the  purposes  of  an  ejectment,  and  that  required  by  the  kw  of 
the  ecclesiastical  courts  for  the  purposes  of  their  proceedings. 
The  question  of  legitimacy  in  a  real  action,  would  necessarily 
depend  directly  on  the  rules  of  the  spiritual  law ;  and  it  would 
have  been  singularly  anomalous,  if  there  had  been  one  law  of 
legitimacy  in  real  actions,  and  another  in  ejectment. 

These  remarks  refer  to  the  marriages  of  dissenters  in  general 
before  the  Marriage  Act ;  but  some  of  the  views  which  might 
then  have  been  adopted  with  reference  to  other  sects  could  not 
be  applied  to  the  case  of  the  Quakers.  Their  mode  of  celebrating, 
or  rather  of  declaring  a  marriage,  partaking  scarcely,  if  at  all, 
of  the  nature  of  a  religious  ceremony,  would  have  rendered  it 
more  difficult  to  distinguish  their  marriages  from  mere  con- 
tracts.   And  if  the  opinion  hinted  at  in  Kemp  v.  Wickes(a), 
that  the  Toleration  Act  gave  a  new  character  to  dissenting 
ministers,  could  be  carried  to  the  extent  of  contending,  that  it 
placed  religious  ceremonies  performed  by  them,  on  the  same 
footing  in  point  of  legal  effect,  ,with  those  performed  by  persons 
in  orders,  this  argument  could  not  be  urged  in  support  of  the 
marriages  of  Quakers,  as  their  practice  does  not  admit  any  di- 
stinct ministers.     For  the  same  reason  the  terms  of  the  Iri^ 
statutes  11  Geo.  II.  chap.  10,  and  21  and  £2  Geo.  III.  chap. 
S5,  do  not  in  strictness  include  Quakers :  they  speak  only  c£ 
matrimonial  contracts  entered  into  before  dissenting  ministers 
or  teachers,  and  of  marriages  solemnized  by  them. 

But  another  view  of  this  question,  as  it  regards  the  preseot 
state  of  the  law,  arises  from  the  clause  introduced  into  the  first 
Marriage  Act,  and  repeated  in  the  subsequent  acts,  by  which 
the  marriages  of  Quakers  are  excepted.  This  clause  may, 
perhaps,  be  looked  upon  as  a  legislative  recognition  of  the 
validity  of  these  marriages,  indirectiy  legalizing  them,  and 
there  are  some  expressions  to  be  found  favourable  to  this 
view  (b).  Jt,  however,  these  marriages  were  preiaously  invalid, 
or  valid  only  to  a  certain  extent,  it  is  not  very  obvious  that 
additional  efficacy  could  be  given  to  them  by  a  statute  declar- 
ing that  nothing  therein  contained  shall  extend  to  them.  If 
this  had  been  the  design  of  the  legislature,  different  expressions 
would  have  been  used;  the  exception  was,  no  doubt,  made 
from  its  being  known  that  the  scrupulous  adherence  of  the 


(a)  Ante,  p.  478.  {b)  See  1  Hagg.  Appendix,  8.    «  Phill.  «85. 

9  Bum's  Ecclesiastical  Law,  486. 
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Quakers  to  their  own  tenets,  precluded  the  expectation  of  their 
'  conforming  to  the  regulations  of  the  Act;  and  the  intention 
most  probably  was  to  leave  their  marriages  in  their  previous 
condition,  to  be  judged  of  by  the  previous  law,  and  with  that 
qualified  and  doubtful  validity  which  they  were  then  con- 
sidered to  possess.  Thus  it  has  been  seen  that,  according  to 
8ome  opinions,  these  marriages  were  at  that  time  valid  for 
some  purposes  only:  and  if  those  opinions  were  correct,  it 
would  be  very  difficult  to  maintain  that  the  Marriage  Act  has 
rendered  them  valid  for  any  other  purpose. 

The  weight  of  the  authorities  seems,  however,  to  show,  that 
although  persons  claiming  under  these  marriages  might  succeed 
by  means  of  indirect  and  presumptive  evidence,  yet  that  the 
law  did  not  recognise  their  validity,  and  that  their  only  legal 
effect  was  derived  from  their  bdng  contracts  deprcesentij  which 
might  be  enforced  by  the  spiritual  courts,  till  that  jurisdiction 
was  taken  away  by  the  Marriage  Act.  If  this  [conclusion  be 
correct,  it  will  follow  that  the  Act,  unless  it  has  legalised  the 
marriages  of  Quakers,  has  deprived  them  of  that  effect  which 
tliey  previously  had.  It  is  plain,  however,  that  it  was  not  in- 
tended to  render  them  less  effectual  than  before :  and  this  may 
be  urired  in  favour  of  the  opinion,  that  the  Act  has  operated 

Since  the  Act,  the  validity  of  the  marriages  of  Quakers  does 
not  appear  to  have  come  in  question,  at  least  not  in  any  re- 
ported case.  This  has  probably  arisen  from  their  prudent  and 
.  peaceful  habits,  and  perhaps  partly  from  the  circumstance  of 
its  not  being  either  the  interest  of  any  members  of  their  own 
families,  or  the  disposition  of  the  crown,  to  raise  the  objection. 
If  the  law  on  this  subject  should  not  be  fixed  by  a  legislative 
measure,  and  if  the  question  should  call  for  a  judicial  decision, 
the  Courts  would  no  doubt  be  strongly  inclined,  upon  obvious 
principles  of  reason  and  justice,  as  well  as  from  the  number  and 
respectability  of  the  persons  interested,  to  support  these  mar- 
riages, whatever  difficulty  there  may  be  in  finding  grounds 
upon  which  their  validity  can  be  reconciled  with  the  former 
law:  perhaps  the  least  objectionable  mode  of  sustaining 
them  would  be  to  consider  the  saving  clause  in  the  Marriage 
Act  as  a  recognition  precluding  the  inquiry  into  their  former 
condition. 

Supposing  the  decision  on  the  general  question  of  the 
legality  of  the  marriages  of  Quakers  to  be  in  their  favour,  the 
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ground  on  whkh  diat  dedoon  may  proceed  witt  iafliiea^e  mm 
other  questions  which  may  arise*  If  it  'should  proceed  upm 
die  notion  that  they  had  before  the  Act  aequized  validi^  fiv 
some  purposes,  it  will,  upon  that  suppositioDy  be  at  least  dcubu 
ful  whether  they  can  now  be  held  to  confer  all  the  rigfits  of 
marriage.  If  the  decision  should  proceed  upon  the  argument 
deduced  from  the  Toleration  Act,  it  will  be  a  questioa  whether 
the  parties  must  not  be  shewn  to  have  brought  themselfei 
within  that  Act,  by  subscribing  the  declaration  which  it  re> 
quires  (a)«  It  is  also  at  present  unoertun  what  may  be  decided 
as  to  the  particular  mode  in  whidi  a  marriage  may  be  consti- 
tuted between  Quakers,  whether  the  mere  contract  or  eogsge* 
ment  of  the  parties,  without  pubtio  ceronoQial  or  parental  cop- 
senty  be  sufficient,  or  whether  an  observance  of  any  fociM  be 
essential;  nor  does  there  seem  to  be  any  eertaia  rule  for  de> 
termining  what  b  (he  proper  fonn,  or  what  degree  of  de- 
parture from  it  may  be  fatal :  varieties  of  opimon  and  practics 
may  exist  at  different  times,  and  in  different  coogrq^atioBs: 
and  there  is  not,  as  amongst  the  Jews,  any  ancient  and  settled 
law,  which  can  be  referred  to  for  the  decision  of  such  ques* 
lions  (5). 


By  the  statute  3  Geo.  IV.  c.  75,  marriagefl^  which  hsd 
been  solemnized  by  license  obtained  without  the  proper  con- 


(a)  The  statate  58  Geo.  III.  cJ  153^  dupenses  with  tfie  ottkaad  ds* 
daration  as  to  Dissenters  in  general,  and  extends  the  benefit  of  the  Tole- 
ration Act  to  persons  preaching  at  or  resorting  to  meeting-houses  dnlj 
registered.    But  this  statute  does  not  extend  to  Quakers. 

(5)  The  expediency  of  settling  the  doubts  relatiTe  to  the  maniages  of 
Quaken^  by  a  declaratory  law,  is  understood  to  have  been  intimated  by  sa 
high  authority  in  the  Hoose  of  Lords,  during  the  last  session  of  Fsdia- 
meat.  There  are  some  other  parts  of  the  law  of  niarriage  in  this  kingdom, 
to  which  the  attention  of  the  legislature  might  also  be  benefioially  directed. 
With  respect  to  Jewish  marriages,  it  is  singular  that  a  law,  by  which  a 
marriage  may  be  annulled  on  proof  that  a  person  has  eaten  meats  for- 
bidden to  that  nation,  stirred  a  fire,  or  snuffed  candles  cm  a  Saturday, 
Z\  Hagg.  884,^  should  have  been  so  long  allowed  to  exist;  and  few  csn 
doubt  that  our  Courts  ou^t  to  be  reheved  from  the  necessity  of  atei- 
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sent,  and  vliich  were,  therefore,  vmd  under  the  statute  26  Gep. 
II.  e.  8S,  were  rendered  valid  in  cases  where  the  parties  had 
continued  to  ci^bit  (a)  until  the  deadi  of  one  of  them,  or 
until  the  passing  of  the  Act,  or  where  they  had  only  discon- 
tinued their  cohabitation  for  the  purpose  of  or  during  the 
pendency  of  any  proceedings  touching  the  validity  of  such 
Huuriage.  The  Act  excepted  cases  where  the  invalidity  of  the 
marriage  had  been  declared  by  any  Court  of  competent  juris- 
diction, or  established  upon  the  trial  of  any  issue,  or  acted  upon 
by  any  judgments,  decrees,  or  orders  of  Court,  or  where  either 
of  the  parties  had  during  the  life  of  the  other  lawfully  inter- 
maorried  with  another  person ;  and  it  provided  that  where  any 
property,  real  or  personal,  had  been  possessed,  or  any  title  of 
honour  enjoyed,  on  the  ground  of  the  invalidity  of  any  such 
maerriage,  the  right  and  interest  in  such  property,  or  title  of 
honour,  should  not  be  affected.  These  retrospective  provisions 
did  not  include  marrtages  by  banns,  and,  therefore,  marriages 
which  were  invalid  under  the  former  law,  from  the  banns  not 
hawing  been  duly  published,  are  still  void  (6). 

The  statute  8  G^eo.  IV.  c.  76,  also  contained  provisions  with  , 

respect  to  future  marriages.  These,  together  with  the  old 
Marriage  Act,*26  Geo.  HI.  c.  38,  have  been  repealed  by  the 
late  Act  4  Geo.  IV.  c.  76,  which  comprises  the  enactments  that 
now  regulate  marriages  in  this  country* 

The  first  section  of  this  statute  repeals  the  former  Acts ;  the 
second  prescribes  the  mode  of  publishing  banns,  and  of  per- 


nistering  such  a  law.  With  respect  to  Scotland,  whatever  difference  of 
opinion  there  may  be  as  to  the  policy  of  controlling  the  choice  of  minora, 
it  must  be  admitted  by  all,  that  the.variety  and  micertainty  of  the  evidence 
hy  which  marriage  may  in  that  country  be  established,  is  calculated  to 
produce  great  insecurity  and  confusion.  And  the  difibrence  hetween  the 
law  of  divorce,  as  administered  in  Scotland  and  in  England,  has  introduced 
much  uncertainty,  and  some  strange  anomalies.  See  Lolley's  case,  Russ 
and  Ayan's  Crown  Cases,  p.  S37,  and  Tovey  t.  Lindsay,  1  Dow.  117.  In 
Ireland,  the  law  hy  which  the  validity  of  a  marriage  depends,  in  many 
cases,  on  the  religion  of  the  parties,  besides  opening  a  door  to  the  most 
htfanHms  frauds,  occasions  frequently  similar  uncertainty,  from  the  ques- 
tion turning  on  a  point,  as  to  which  there  must  often  be  an  absence  of 
clear  proof.  See  2  Addams,  471,  and  Irish  T.  R.  259. 
^'^     (a)  See  Bridgwater  v.  Crutehley,  1  Addams,  473.  (&)  Stanhope 

V.  Baldwin,  1  Addams,  93. 
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forming  the  ceremony,  nearly  in  the  same  terms  as  the  old  Act. 
The  third,  fourth^  6fth,  and  sixth  sections  enable  the  bishop  jof 
the  diocese,  with  the  consent  of  the  patron  and  incumbent,  to 
authorise  the  publication  of  banns,  and  the  solemnization  of 
marriage,  in  other  chapels ;  and  the  laws  respecting  registers 
are  extended  to  such  chapels.  The  next  two  sections  are  bor- 
rowed from  the  old  Act :  the  seventh  provides  that  seven  days 
notice  of  the  names  of  the  parties,  their  places  of  abode^  and 
the  time  of  their  residence,  shall  be  given  to  the  minister  before 
publication  of  banns;  and  the  eighth  exempts  the  minister 
from  punishment  for  marrying  minors  without  the  consent  of 
parents  or  guardians,  unless  with  notice  of  their  dissent  (a). 
By  the  ninth  section,  if  the  marriage  be  not  had  within  three 
months  after  the  complete  publication  of  banns,  they  must  be 
republished  in  the  same  manner.  By  the  tenth,  licenses  are 
only  to  be  granted  for  marrying  where  one  of  the  parties  has 
resided  for  fifteen  days.  By  the  eleventh  section,  if  a  caveat 
be  entered  against  the  grant  of  a  license,  it  is  not  to  be  granted, 
until  the  matter  has  been  examined  by  the  judge  out  of  whose 
office  it  is  to  issue.  The  twelfth  section  enacts,  that  parishes 
not  having  any  church  or  chapel,  and  extra  parochial  places, 
not  having  chapels  in  which  banns  may  be  published,  shall  be 
deemed  to  belong  to  any  adjoining  parish  or  chapelry« 

*  The  tliirteenth  section  provides,  that  when  a  church  or 
chapel  is  disused,  from  being  under  repair,  or  from  being 
taken  down  to  be  rebuilt,  the  banns  may  be  published  in  aay 
place  within  the  parish  or  chapelry  licensed  by  the  bishop  for 
the  performance  of  divine  service,  or  in  the  church  or  chapel 
of  any  adjoining  parish  or  chapelry:  where  no  place  is  so 
licensed,  the  marriage  may  be  solenfnized  in  such  adjoining 
church  /or  chapel ;  and  marriages  heretofore  solemnised  in 
other  places  within  parishes  or  chapelries,  on  account  of  the 
church  or  chapel  being  under  repair  or  taken  down  to  be 
rebuilt,  are  not  on  that  account  to  be  questioned  (&). 

The  fourteenth  section  enacts,  that  previous  to  the  grant  of 


(a)  Formerly  the  minister  was  liable  to  cenaore  in  the  ecclesiastical 
courts  for  marrying  without  the  consent  of  parents,  though  ignorant  of 
their  dissent    Bridgen's  case,  S  Bum.  Eccl.  Law,  432. 

C&)  See  Stallwood  v.  Tredger,  e  PhilL  987,  and  stat  5  Geo.  IV.  c  S2, 
eited  post* 
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a  license,  one  of  the  parties  shall  swear  to  his.  or  her  belief 
that  there  is  no  lawful  impediment,  and  to  their  residence ;  and  . 
also,  where  either  of  the  parties,  not  being  a  widow  or  widower, 
18  under  the  age  of  twenty-one,  that  the  consent  of  the  persons 
"whose  consent  is  required  by  that  Act  has  been  obtained ;  but 
it  is  provided,  that  if  there  shall  be  no  such  person  or  persons 
having  authority  to  ^ve  such  consent,  then,  upon  oath  made 
to  that  effect  by  the  party  requiring  such  license,  it  shall  be 
lawful  to  grant  such  license  notwithstanding  the  want  of  any 
«uch  consent 

By  the  fifteenth  section,  no  bond  or  other  security  is  to  be 
required  on  granting  licenses.  The  sixteenth  declares  that  the 
father,  if  living,  of  any  minor,  not  being  a  widower  or  widow^ 
or  if  the  father  shall  be  dead,  the  guardian  or  guardians  of  the 
person  of  the  party  lawfully  appointed,  or  one  of  them ;  and  if 
none,  then  the  mother  of  such  party,  if  unmarried ;  and  if  there 
shall  be  no  mother  unmarried,  then  the  guardian  or  guardians 
of  the  person  appointed  by  the  Court  of  Chancery,  if  any,  or 
one  of  them,  shall  have  authority  to  ^ve  consent  to  the  mar- 
riage ;  and  such  consent  is  thereby  required,  unless  there  shaH 
-be  no  person  authorised  to  ^ve  such  consent 

,  The  seventeenth  section  provides,  that  where  the  father  is 
rum  compos  mentis,  or  where  the  guardian  or  mother,  whose 
4X>nsent  is  requisite,  is  nan  compos  fkeniisj  or  beyond  the  seas, 
or  unreasonably  refuses  to  consent,  the  Court  of  Chancery  may 
authorise  the  marriage.  This  clause  corresponds  with  that  in 
the  old  Act,  but  is  extended  to  the  case  of  the  father  being 
lunatic. 

The  eighteenth  section  provides  for  the  oath  of  ofBce  to  be 
taken,  and  the  security  to  be  ^ven  by  the  surrogates  deputed  to 
grant  licenses :  by  the  nineteenth,  licenses  are  to  be  in  force  for 
three  months  only ;  and  by  the  twentieth,  the  power  of  the 
Archbishop  of  Canterbury  to  grant  special  licenses  is  pre- 
served. The  twenty-first  makes  it  felony,  punishable  by  four- 
teen years  transportation,  knowingly  and  wilfully  to  solemnize 
matrimony  in  any  other  place  than  a  church  or  chapel,  wherein 
banns  may  be  lawfully  published,  or  at  any  other  time  than 
between  the  hours  of  eight  and  twelve  in  the  forenoon  (unless 
by  special  license),  or  without  due  publication  of  banns  or 
license ;  and  the  same  punishment  is  enacted  for  persons  falsely 
pretending  to  be  in  holy  orders,  who  shall  solemnize  matri- 
mony according  to  the  rites  of  the  church  of  England :  prose* 
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cutions  under  this  clause  are  to  be  oomiaenoed  ^idun  three 
years. 

The  twenty-second  section  declares,  that  if  any  persons  shall 
knowingly  and  wilfully  intermarry  in  any  other  place  than  a 
church,  or  such  public  chapel  wherein  banns  may  be  lawfully 
published  (unless  by  special  license),  or  shall  knowii^y  and 
wilfully  intermarry  without  due  publication  of  banns  or  license 
from  a  person  having  authority  to  grant  the  same,  or  shaM 
knowingly  and  wilfully  consent  to  or  acquiesce  in  the  stdemnisa- 
tion  of  such  marriage  by  any  person  not  being  in  holy  orders^ 
the  marriages  of  such  persons  shall  be  null  and  void  to  all  in- 
tents and  purposes  whatsoever. 

By  the  twenty-third  section  it  is  enacted^  that  where  any 
valid  marriage  of  a  minor  by  license  shall  be  procured  by  the 
false  oath  of  either  party,  as  to  the  matters  required  to  be  swoca 
to,  such  party  wilfully  and  knowingly  so  swearing;  or  if  any 
valid  marriage  of  a  minor  by  banns  shall  be  procured  by  a 
party  thereto^  knowing  that  the  minor  had  a  parent  or  guardian 
then  living  and  that  such  marriage  was  had  without  the  con- 
sent of  such  parent  or  guardian,  and  knowing  that  banns  had 
not  been  duly  published,  and  having  knowingly  caused  or  pro- 
cured the  undue  publication  of  banns,  the  Attorney  or  Soli- 
citor-General may  file  an  information  in  the  Gmrtof  Chanoeiy 
or  Exchequer  at  the  relation  €>i  a  parent  or  guardian  of  the 
minor,  whose  consent  has  not  been  given  to  such  marriage, 
and  who  shall  be  responsible  for  the  costs,  to  sue  finr  a  foi^ 
feiture  of  all  estate,  right,  title,  and  interest  in  any  property 
which  hath  accrued,  or  shall  accrue,  to  the  party  so  offendingy 
by  force  of  such  marriage:  and  such  Court 'shall  have  power 
in  such  suit  to  declare  such  forfeiture,  and  thereupon  to  order 
and  direct  that  all  such  estate,  right,  title,  and  interest  in  aay 
property  as  shall  then  have  accrued,  or  shall  thereafter  accrue 
to  such  offending  party  by  force  of  such  marriage,  shall  be 
secured  under  the  direction  of  such  Court  for  the  benefit  of 
the  innocent  party,  or  of  the  issue  of  the  marriage,  or  of  any 
of  them,  in  such  manner  as  the  said  Court  riiall  think  fit,  for 
the  purpose  of  preventing  the  offending  party  finom  deriving 
any  interest  in  real  or  personal  estate,  or  pecuniary  benefits 
from  such  marriage ;  and  if  botli  the  parties  so  contracting 
marriage  shall,  in  the  judgment  of  the  Court,  be  guilty  of  any 
such  offence  as  aforesaid,  it  shall  be  lawful  for  the  said  Court 
to  settle  and  secure  such  property,  or  any  part  thered^,  imiB^ 


duiidy  for  the  bcoefil  of  the  issue  of  the  marriage,  subject  ta 
piovisioDi  for  the  offieBding  parties,  by  way  of  auuntenance^  or 
otborwiiej  as  the  said  Court,  under  the  pttticular  drcumstances 
of  the  case,  shall  think  reasonable,  r^;ard  being  had  to  the 
benefit  of  the  issue  of  the  marriage  during  the  lives  of  their 
parents,  and  of  the  issue  of  the  parties  respectively  by  any 
fiiture  marriage,  or  of  the  parties  themselves,  in  case  either  of 
tbem  shall  survive  the  other.  Before  filing  such  information, 
affidavit  must  be  made  of  the  circumstances,  and  that  the  re- 
lator had  not  discovered  the  marriage  more  than  three  months 
before  his  application  to  the  Attorney  or  Soficitor-Genen^ 
By  the  twenty^fourth  section^  all  agreements,  settlements,  or 
deeds,  upon  such  marriages,  are  made  void,  so  far  as  they  may 
be  inoonastent  with  the  directions  ^ven  by  such  CSourts ;  and 
by  the  twenty*fifth  section,  such  informations  must  be  filed 
witUn  a  year  from  the  solemnisation  of  the  marriage. 

By  the  twenty-sixth  section,  proof  of  the  residence  of  the 
parties  is  not  required  afUr  the  marriage,  and  evidence' to 
prove  non-residence  shall  not  be  received  in  any  suit  touching 
the  validity  of  the  raaniage.  The  twenty-eeventh  section  re* 
peats  the  dause  in  the  old  Act,  providing  that  no  suit  shall  be 
had  to  compel  celelvation  of  marriage  injitoie  ecdesia,  by 
reason  of  any  contract,  whether /ler  verba  de  prasenHj  or  per 
verba  dejiduro.  The  twenty-aghth  provides^  that  marriages 
shall  be  had  in  the  presence  of  two  witnesses,  and  the  register 
attested  by  them  and  by  the  minister :  and  the  twenty-ninth 
nakes  it  felony  to  insert  in  the  rej^ster-book  any  false  entry 
idating  to  a  marriage;  or  to  make,  alter,  forge,  or  counterfeit 
any  such  entry,  or  any  license  of  marriage,  or  to  utter  them  as 
true,  or  to  destroy  any  legister-book,  or  any  part  thereof,  with 
intent  to  avoid  any  marriage^  or  to  subject  any  person  to  the 
pfsialtiffi  of  the  Act  The  thirtieth  secUon  excepts  the  aaar- 
riages  of  the  Hoyal  Family,  and  the  thirty-^rst  excepts  the 
marriages  of  Quakers  and  Jews.  By  the  last  section  the  Act 
is  only  to  extend  to  England. 

The  consent  required  tp  the  marriage  of  a  minor  by  this  Act, 
is  the  same  as  under  the  old  Marriage  Act,  excepting  in  cases 
where  the  minor  is  without  a  legal  parent  or  guardian,  and 
where  thene  is  therefore  no  person  having  authority  to  consent. 
In  sodr  cases  the  E^lenastical  Judge,  or  the  surrotgate,  has 
power  to  grant  the  license  oi  his  own  authority.  But  a  guur- 
may,  nevertheless,  still  be  appointed  by  the  0>urt  of 
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Chancery,  for  the  purpose  of  oonsenttng,  and  dus  b^  beea* 
done  in  some  cases  which  have  occurred  since  the  Act. 

The  guardian  *^  lawfully  appointed,^'  is  con^dered  to  mean 
only  a  guardian  appointed  by  the  father  under  the  statute  12 
Car.  II.  c.  24i  (a) :  and  consent  to  a  marriage  can,  therefore, 
not  be  given  by  a  guardian  of  any  of  the  other  kinds  known  to 
the  law,  excepting  a  guardian  appointed  by  the  Court  of  Chan- 
cery ;  and  although  the  latter  would,  in  general,  supersede  the 
authority  of  the  mother,  yet,  under  the  express  terms  of  the 
Act,  his  power  with  respect  to  marriage  does  not  arise  so  long 
as  the  mother  is  living  and  unmarried. 
.1  The  most  important  alteration  in  the  law  by  the  late  statute, 
is  the  repeal  of  the  clause  in  the  statute  S6  Geo.  II.  c  83,  de* 
daring  null  and  void  marriages  not  solemnised  in  the  mode 
there  prescribed,  and  the  substitution  of  the  twenty-second  sec- 
tion in  its  place.  By  this  clause  the  nullity  is  confined  to  mar« 
riages  where  tlie  parties  are  privy  to  the  irregularity;  and  it 
appears,  as  well  by  the  language  of  this  as  of  the  twenty-^hird 
section,  that  in  order  to  render  it  void,  both  parties  must  be 
affected  with  the  fraud.  If  the  marriage,  though  not  conform- 
able to  the  mode  prescribed,  be  bondjide  on  the  part  of  one  or 
both  of  the  parties,  it  will  be  good  if  solemnized  so  that  it 
would  have  been  valid  before  the  old  Marriage  Act. 

The  first  cause  of  nullity  is  marrying,  knowingly  and  wil- 
fully, in  a  place  not  a  church  or  chapel  qualified  for  the  publi- 
cation of  banns. 

The  law,  with  respect  to  the  place  of  solemnization,  has 
been  extended  by  two  subsequent  Acts.  The  stat.  5  Geo.  IV. 
c.  32,  enacts,  that  marriages  which  had  been,  or  should  be, 
solemnized  in  any  place  within  the  limits  of  any  parish  or 
chapelry,  licensed  by  the  bishop  for  the  performance  of  divine 
service  during  the  repair  or  rebuilding  of  the  church  or  dmpel, 
in  which  marriages  bad  been  usually  solemnized;  or  if  no  such 
place  should  be  so  licensed,  then  in  a  church  or  chapel  of  any 
adjoining  parish  ot  chapelry,  in  which  banns  are  usually  pro- 
claimed, whether  by  banns  lawfully  published  in  such  church 
or  chapel,  or  by  license  lawfully  granted,  should  not  on  that 
account  be  questioned. 

.    The  statute  6  Geo.  IV.  c.  92,  confirms  all  marriiiges  which 
had  been  solemnized  in  any  church  or  public  chapel  ierected 


(a)  See  Horner  v.  Horner^  I  Hagg«  355. 
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find  consecrated  nnce  the  statute  S6  Geo.  II.  e.  83  (a) ;  and 
enacts,  that  in  future  marriages  may  be  solemnized  in  all 
churches  and  chapels,  erected  and  consecrated  unce  that  time, 
in  which  it  had  been  customary  and  usual  before  the  pasdng  of 
the  Act  (July  5,  1825)  to  solemnize  marriages. 

In  the  case  of  Pertreis  v.  Tondear  (6),  it  seems  to  have  been 
considered  as  open  to  doubt,  whether  a  marriage  in  the  chapel 
of  a  fordgn  ambassador  might  not  be  considered  as  partially 
exempted  from  the  operation  of  the  former  Marriage  Act. 
The  ceremony  took  place  in  the  chapel  of  the  Bavarian  ambas^ 
sador  without  banns  or  license :  the  husband  was  one  of  the 
suite  of  the  Spanish  .ambassador ;  the  woman  had  been  four 
months  in  England,  and  did  not  appear  to  belong  to  the  house*  , 
hold  of  any  ambassador.  It  was  argued,  that  an  ambassador's 
house  and  chapel  were  to  be  considered  as  part  of  the  country 
to  which  he  belongied,  and  that  the  Marriage  Act  would  not 
therefore  extend  to  persons  residing  there.  On  the  other 
hand,  the  words  of  the  Act  were  relied  on ;  and  a  case  of 
Hienel  v.  Fierville,  1783,  was  cited,  where  it  was  said  that  a 
marriage  solemnized  in  the  house  of  the  Venetian  ambassador 
was  declared  null«  Lord  Stowell  said,  it  had  perhaps  never 
been  formally  decided  that  the  supposed  privilege  in  ambas- 
sador's chapels  existed ;  but  if  it  did,  he  thought  it  difficult  to 
bring  this  case  within  it,  as  neither  of  the  parties  belonged  to 
the  country  of  the  ambassador ;  and  the  woman  had  been  in 
England  long  enough  to  acquire  a  matrimonial  domicile,  and 
it  did  not  appear  that  she  had  been  living  in  a  house  entitled 
to  this  privilege. 

In  this  case,  as  well  as  in  that  of  Ruding  v.  Smith  (c).  Lord 
Stoweirs  opinion  seemed  to  incline  in  favour  of  the  privilege ; 
but  whatever  rule  might  be  deduced  from  a  consideration  of 
general  international  law,  it  would  be  difficult  on  any  such 
grounds  to  establish  an  exception  to  the  positive  expressions  of 
the  Marriage  Acts.  On  the  other  hand,  it  is  to  be  observed, 
that  if  this  privilege  did  not  exist,  it  would  lead  to  the  con- 
clusion, that  persons  solemnizing  marriages  in  those  chapels  are 
liable  to  prosecution  for  felony.     Under  the  present  Act,  the 


(a)  By  the  statutes  44  Geo.  III.  c.  77,  and  48  Geo.  III.  c  127,  mar-r 
riages  which  had  heen  solemnized  in  churches  and  chapels  not  within  the 
sUt.  96  Geo.  11.  c.  33,  were  confirmed,  .  (A)  1  Hagg.  136. 

(r)  2  Hagg.  386. 
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duse  of  nullity  Applies  exAy  irfaere  tb«  parties  knowkigly  jnd 
wilfiifly  intemiarry  in  a  place  not  a  cbuioh  or  cliape^"wtte<Ecin 
banns  may  be  lawfully  published ;  and  if^  thereforei  tbe  pai^ 
Beted  bond^fidcy  it  would  probably  be  fadd  that  tbe  case  did  not 
come  within  that  cUuae ;  and  if  so,  the  talidity  of  the  martiage 
would^depend  on  the  general  law  prevailing  before  the  eld 
Marriage  Act 

The  second  ground  of  nullity  under  the  present  Act,  is 
knomngiy  and  wilfoUy  intennanTing  without  a  due  pnlAca- 
tion  of  banns,  or  license  from  a  person  having  authority  to 
grant  the  samei 

Under  tbe  former  Act,  96  Geo.  IL  c  88»  it  was  held  that 
the  banns  must  be  published  in  the  true  names  of  the  parties ; 
for  though  this  was  not  expressed,  it  was  implied  in  the  direc* 
tion,  that  the  true  christian  and  surnames  were  to  be  notified  to 
die  minister  {a) .  A  publication  of  banns  widi  fidse  naoMs  wa% 
therefore,  held  to  be  no  publication  at  all;  and  as  the  &i^bA 
section  made  void  marriages  solemnized  without  banns  or 
ficense,  it  was  held  that  when  the  marriage  took  place  upon  a 
publication  of  banns  in  false  names,  it  was  absolutely  vend,  with* 
out  reference  to  the  age  of  the  parties  or  the  object  of  assuiih' 
ing  the  name  (b).  And  if,  instead  of  making  use  of  an  entirely 
false  name,  the  real  name  was  varied  so  as  to  disguise  its  iden* 
tity  nearly  as  much  as  a  total  change  would  do,  the  misnomer 
was  tor  the  same  reason  fatal,  from  whatever  cause  it  might 
have  arisen  (c). 

A  name  acqitired  by  reputation  only,  has  been  hdd  to  be  the 
true  name  ^within  the  meaning  of  the  statute  (d).  And  this  is 
the  rule  which  governs  the  case  of  ill^timate  children,  who 
have  no  surname,  except  what  they  acquire  by  rqpnte,  though 
usually  designated  by  the  name  c£  the  mother  (e) :  the  name 
by  wliich  they  are  usually  known  is  that  which  dionkK  be  used 
in  the  publication  ofhmna{f).    In  one  case.  Lord  SloweU 


(a)  King  t.  Billiiigshunt,  3  M.  &  S.  250.  Pougett  v.  Tomkins,  iUd. 
^9.    d  Hagg.  Ii2.    1  Phill.  4S9.  {b)  Frankkod  v.  Nicholsoa, 

8  M.  &  S.  8^9.    Mather  t.  Ney,  ib.  265,  and  see  2  Hagg.  25i. 

(i*)  2Hagg.  254.  (d)  King  V.  BiHingshnnt,  3  M.  &  S.  250. 

King  T.  Burton  upon  Trent,  ib.  537.  Mayhew  v.  Maybew,  ib.  266. 
2  mu.  11.    Wilson  V.  Brockley,  I  Ffaill.  132,  and  see  8  M.  &  &  260. 

(0  WsksaeM  V.  Wakefield,  1  Hagg.  8S4w  1  PhiU.  134, «.  See  2  Ha^s. 
253.  (/)  Sallivan  t.  SuUivan,  2  Hagg.  28S.    3  Fbm.  45.  Wilaaa 

V.  Brockley,  l  PbilL  132. 
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observed^  ^bM  «n  Ul^tunale  duld  mi^t,  at  different  tiiaes 
and  pla^tis^  pote  und^  a  variety  of  names,  to  as  to  arrive  at  a 
HMUriageahle  age^  without  being  possessed  of  any  name  clearly 
ascertainable  as  belonpng  to  her.  He  thought  that  such  a  ease 
would  not  be  within  the  statute,  as  the  party  being  without  a 
true  name,  a  ht«ral  compliance  with  the  law  would  be  impoa- 
able;  and  the  marriage  of  such  a  person  might  be  judged  of 
upon  the  fitting  of  the  old  canon  lair,  under  which  such  a  de- 
fect in  the  banns  would  notimpur  its  validity*  The  case  be^ 
fore  him  approached,  in  its  circumstances,  very  nearly  to  the 
case  put;  the  name  used  in  the  banns  was  the  name  of  the 
party's  mother,  by  which  she  had  been  baptized,  and  which 
she  had  used  upon  various  occasions :  and  though  several  other 
names  had  been  assumed,  Lord  Stowell  thought  that  this  was 
not  so  clearly  demcmstrated  to  be  an  untrue  name,  if  she  did 
possess  a  true  name,  as  to  wamint  him  in  declaring  the  mar- 
riage vmd  (a)« 

In  cases  where  the  publication  of  banns  takes  place  in  names 
partially  altered  firom  the  true  names,  and  where  the  variaticm 
is  not  so  important  that  it  must  necessarily  deceive,  cir  where 
**  the  disguising  effect  of  the  variation  does  not  appear  on  the 
very  fiice  of  the  name,''  different  considerations  were  apfdied. 
Such  variations  may  be  in  different  degrees  from  different 
causes,  and  with  different  effects;  and  the  Courts,  though  not 
inclined  to  encourage  a  dai^;«roos  laxity,  would^  not  disturb 
honest  marriages  by  a  pedantic  strictness.  If,  without  any  de- 
ngn  of  fraud,  there  had  been  an  accidental  mistake  of  this  de- 
scription, the  marriage  was  not  vitiated  by  it  But  if  the  erro- 
neous puUication  was  known  to  the  parties,  and  intended  by 
them  to  deceive  a  third  person,  as  the  father  or  guardian,  the 
strict  letter  of  the  law  was  enforced ;  and  the  alteration  of 
name,  though  not  in  itself  sufBd^t  to  avoid  the  marriage^  was 
held  fatal  when  originating  in  such  a  fraudulent  design.  The 
Court,  it  was  said,  would  hold  against  the  party,  that  what  he 
intended  to  be  sufficient  to  disguise  the  name,  should  be  so 
considered  as  against  him  (i).  The  question,  therefore,  in  these 


(a)  Wakefield  v.  Wakefield,  1  Hagg.  394.  1  Phm.  134,  n.  and  see 
Mayhew  t.  Mayhew,  3  M.  &  8.  866. 

00  See  8  Hagg.  255.  The  priadples  applied  by  Ifae  eedenastioal 
courts  to  these  cases  aeem  to  have  proceeded  rather  upon  Tkwsof  nataral 
equity  than  upon  a  strict  intetptetatiott  of  the  statute.  The  douse  of 
nullity  applies  only  to  marriages  without  publication  of  banns.   The  only 
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08868  was^  whether  the  partial  misnomer  was  casual  or  firaudu- 
ient     It  was  open  to  explanation;  if  none  was  offered/ the 
Courts,  in  general,  inferred  that  the  variation  was  not  InmA 
fide:  but  if  the  explanation  given,  by  tracing  the  error  to 
causes  perfectly  innocent,  protected  it  from  the  imputation  of 
fraud,  the  publication  was  recognised  as  a  due  publication.    If 
the  explanation  left  it  doubtful  what  was  the  intention,  evi- 
dence  of  general  fraud  might  be  let  in,  for  the  purpose  of  il- 
lustrating the  intention  with  which  the  inaccurate  designation 
was  resorted  to  (a).    But  since  the  G>urt  is  precluded  by  the 
statutes  (6)  from  receiving  evidence  of  the  non-re^dence  of  the 
parties  in  the  parish  in  which  the  publication  took  place,  it 
seems  that  that  fact  is  not  admitted  to  be  pleaded,  even  with 
the  view  of  proving  a  fraudulent  intention  (c).     It  is  to  be  ob^ 
served,  that  in  cases  of  this  description,  where  a  fraudulent  de- 
sign formed  one  of  the  ingredients,  the  question  did  not  arise 
if  there  was  no  person  whose  rights  could  be  affected  by  the 
fraud,  as  in  the  case  of  both  parties  being  of  age,  and  aware  of 
the  circumstances,  and  there  being  no  impediment  to  the  mar- 
riage ((f).    But  it  seems  that  even  if  there  were  no  person  com- 
petent to  object  to  the  publication  of  banns,  and  if  there  could, 
therefore,  be  no  design  of  eluding  observation,  still  if  a  varied 
name  was  assumed  by  one  party,  with  the  view  <^  imposing 
upon  the  other,  the  marriage  might  be  successfully  impeached 
by  the  injured  party,  on  the  ground  of  this  fraudulent  mis- 
nomer (e). 
In  cases  of  a  partial  variation  of  name  in  the  banns,  an  in- 


inquiry^  therefore,  b,  whether  that  which  has  taken  place  is  publicatioD 
of  hanns,  depending,  therefore,  only  upon  what  has  been  done,  and  not 
upon  the  intention  with  which  it  has  been  done.  The  rules,  thus  applied, 
have  natujcally  led  to  the  idea,  that  the  intention  of  fraud  may  be  stronger 
evidence  of  the  insufficiency  of  the  publication  as  against  the  guilty  party, 
thaq  it  would  be  as  against  the  innocent  one ;  and  that  the  decision  may, 
therefore,  vary  according  as  the  one  or  the  other  is  plaintiff.  See  Poynder 
on  Marriage,  p.  33.  Yet  it  is  plain  that,  under  the  statute,  this  can  make 
no  difference. 

(a)  Pougett  V.  Tomkins.    Sullivan  v.  Sullivan,  yh,  sup.  (b)  96 

Geo.' II.  c.  S3,  s.  10.    4  Geo.  IV.  c.  76,  s.  86.  (c)  Tree  v.  Qum, 

8  Phill.  14.    See  8  PhilL  104.    8  Hagg.  147.  (d)  See  Mayhew  v. 

Mayhew,  3  M.  &  8. 866.  8  Phill.  II.  It  is  not  mentioned  in  the  latter 
report,  that  the  woman  had  been  generally  known  by  the  name  used  in 
the  banns.  (e)  Heffer  v.  Heffer,  3  M.  &  &  265»    Fellowes  v. 

Stewart>  8  Phill.  238. 9S7. 
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tention  cyf  fraud  has,  in  general,  been  alleged ;  and  it  is  not, 
therefore,  easy  to  collect  what  degree  of  variation  would  be 
deemed  so  material  as  to  invalidate  the  marriage,  if  unattend^ 
by  circumstances  of  /raud.  It  has,  however,  been  decided^ 
that  the  addition  of  a  final  s  (a),  or  the  omission  (6)  or  the  in-' 
terpolation  (c)  of  a  chrisUan  name,  would  not  in  itself  be  fatal. 
On  the  «other  band,  it  appears  to  have  been  considered  that 
alterations  of  the  surname  from  Meddamcrqft  to  Widowcrqfi  {d)y 
and  from  Longiey  to  L(mg{e)j  so  far  varied  the  substance  of 
the  name  as  to  be  alone  sufficient  to  annul  the  marriage.  In 
other  cases^  where  sentences  of  nullity  have  been  pronounced, 
firom  partial  alterations  of  the  name,  attended  with  circum- 
stances of  fraud,  it  was  not  necessary  to  decide  whether  the 
misnomer  alone  would  have  been  followed  by  the  same  re^ 
su\i(f). 

These  were  the  principles  which  governed  the  deci^ons  in 
cases  of  nullity  of  mairriage  from  publication  of  banns  in  false 
or  varied  names,  while  the  statute  S6  Geo.  Ill*  c  88,  was 
in  force*  Under  the  statute  4  Geo.  IV.  c.  76,  the  clauses  re* 
quiring  the  notification  of  the  true  names  to  the  minister,  re- 
main the  same :  and  this  statute  must,  therefore,  in  the  same 
way  S3  the  former,  be  held  to  intend  that  the  true  named  shall 
be  used  in  the  publication  of  banns;  but  a  defect  in  this  par- 
ticular will  not  be  fatal,  unless  it  appears  that  the  parties 
knowingly  and  wilfully  intermarried  without  a  due  publication. 
The  parties  will,  therefore,  be  relieved  from  the  penalty  of 
nullity,  where  a  wrong  name  is  used  by  mistake,  or  where  the 
mbnomer  is  occasioned  by  one  party,  without  the  knowledge 
of  the  other.  Thus,  cases  where  a  false  name  is  assunied  by 
one  party,  with  a  view  of  imposing  on  the  other j  will  not  come 
within  this  section. 

It  is  to  be  observed,  that  the  former  statute  rendered  the 
marriage  void,  if  had  without  publication  of  banns ;  the  ex- 
pression in  the  present  is,  *^  irithout  due  publication.'*  A  pub- 
lication in  false  names,  or  in  names  fraudulently  varied,  was 


(a)  Dobbyn  v.  Comeck,  8  Phill.  102.  (b)  Pougett  v.  Tomkyns^ 

a  M.  &  S.  S6S.    2  Hagg.  142.    1  Phill.  499.  (c)  Sullivan  t.  Sul- 

livan, 2  Hagg.  2S8.    3  Phill.  45.    Heffer  v.  Hefier,  3  M.  &  S.  265, 
2  Hagg.  255,  n.    Green  t.  Dalton,  1  Addams,  289.  (d)  Meddow- 

croft  V.  Gregory,  2  Hagj;.  207.  2  Phill.  365.  (e) v.  Longley,  1 

Phill.  148,  «.  (/)  Wyatt  v.  Henry,  2  Hagg.  215.    Stanhope  v. 

Baldwin,  1  Addams,  93. 
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Iimiig^t  mtbin  the  former  staftuley  as  bring  held  to  be  no  pab^ 
Ikatiim  at  all*  Perhaps  a  slighter  variatioD,  wilfiilly  resorted 
tOf  may  come  within  the  present  statute;  a&  it  may  be  oontended, 
that  a  publication  of  banns  may  take  ]^lace  under  drcamstancaes 
making  it  an  tmdus  publieation,  though  not  amounting  Id  00 
wide  a  departure  ftom  the  proper  form  as  to  warrant  die 
courts  in  holding  it  to  be  no  publication* 

It  is  posabki  also,  that  cases  may  arise  under  the  prasesl 
act,  where  other  irregularities  (distinct  from  any  variation  of 
the  names)  may  be  practised  in  the  mode  of  publishing  die 
bannsy  which  may  be  considered  to  render  it  an  undue^pob- 
licatioo*  However,  no  objection  can  be  made  on  the  ground 
of  non*readence  in  the  parish-  in  which  the  publicadoo  took 
place  (fl). 

It  was  in  one  case  made  a  question,  whether  a  marriage  be 
invalid  if  the  banns  be  published  in  one  parish,  and  the  solem- 
niasation  takes  place  in  another  (6).  The  two  statutes  are 
alike  on  this  point,  both  directing  that  the  marriage  shall  be 
solemnized  where  the  banns  have  been  puUished,  and  in  no 
other  plaoe ;  but  not  in  terms  enfordng  this  direction  by  the 
clause  of  nullity.  If  the  parties  be  readmit  in  the  paiish 
where  the  publication  takes  place,  it  is  a  due  puUication,  and 
thou^  the  marriage  be  solemnised  in  the  wrong  parish,  it  is 
not  within  the  clause  cf  nullity,  if  it  takes  place  in  a  diurch  or 
chapel  properly  qualified.  But  if  the  parties  be  not  resident 
in  the  parish  where  the  publication  takes  plac^  the  question 
would  be,  whether  the  irregularity  would  be  protected  by  the 
26th  section:  (That  section  ap[dies  to  cases  where  there  has 
been  a  solemnization  under  a  publication  of  banns,  and  it  may 
be  doubted  whether  it  would  apply  to  a  ease  where  the  banns 
as  published  did  not  authorize  the  solemnization. 

The  nullity  arisbg  from  the  want  of  a  liooise,  by  the  present 
act,  is  confined  to  cases  where  the  parties  knowingly  and  wil- 
fully intermarry  without  a  license  firom  a  person  or  persons 
having  authority  to  grant  the  same.  Under  the  former  act> 
which  did  not  contain  the  words  knowingly  and  wilfully,  it  was 
doubted  whether  want  of  authority  in  the  person  granting  the 
license  would  annul  the  marriage^  if  no  fraud  was  contem- 


(a)  4  G«o.  ly.  eap.  79,  sec.  9S.  {b)  Stallwood  v.  Tredger, 

a  Phill.  887. 
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Ipkted  by  die  pvties  (a).    Under  the  present  aet,  this  q»eilim 

duioot  arise;  and  if  a  case  ebould  happen  of  a  Ijceoee  beiog 

purposely  procured  from  a  person  not  duly  autborused,  tbe 

dame  would  apply.    It  would  also  apply  to  a  marriage  by  a 

togged  lioenae.    A  misdescription  of  die  persons^  a  variaiioii 

tik  tbeaame,  where  there  is  no  doubt  about  die  identity  (i),  or 

tbe  use  of  an  assumed  name  by  wUdi  the  party  is  commonly 

ksiown(c)9  will  not  yitiate  the  license.    But  thare  may  be  a 

degree  of  fraud  in  the  description  which  w'ould  have'thal 

eflEeet  (d)^  and  which,  it  seems,  would  be  fatal  to  the  validity  of 

liie  marriage;  fir  unless  the  description  in  the  license  can  be 

shown  to  apply  to  the  parties  who  were  married,  the  case  must 

be  oonsidered  as  that  of  a  marriage  between  two  persims  under 

a  license  granted  to  two  others,  and  this  would  be  the  same  as 

a  mwriiige  without  license,  there  being  no  license  for  that 

marriage* 

In  one  case,  an  aUeration  waa  made  in  the  license  by  the 
parties,  before  the  marriage^  correcting  the  spellmg  cf  the 
name^  by  dianging  it  fiom  Ewen  to  Ewing ;  this  was  held 
not  to  affect  the  marriage  («)• 

Theodier  cause  of  nullity,  under  the  present  act,  is  knowingly 
and  wilfuUy  consenting  to  or  acquiescing  in  a  solemnization  of 
the  marriage  by  a  person  not  in  holy  orders*    The  act  doesli 
not  aiqply  to  cases  where  the  marriage  is  solemnized  by  a  lay- 
man^  pretending  and  auppoaed  by  tbe  parties  to  be  a  clergy-  > 
man:  the  yalidity  of  the  marriage,  under  such  dicumstances,  ' 
will  depoid  upon  tbe  law  pre^Mdling  before  the  Marriage  Act* 


1 


The  objection  to  the  validity  of  marriages  duly  solemnized 
according  to  the  laws  of  a  foreign  state,  to  which  the  parties 
have  resorted  in  order  to  avoid  the  legal  restraints  existing  in 
their  own  country,  though  apparentiy  sanctioned  by  Lord 
Mansfield  (^ ),  has  not  prevailed  either  with  respect  to  mar^ 
riages  in  ScotiaDd,or  with  respect  to  marriages  in  other  places 
out  of  England  {g) ;  and  there  does  not  appear  to  be  any  ex- 

^— ^^^^—  I        I      ■      I  11  I  ■   ■  I        I         I        ■  11  I     ■  >  n  I         >  » 

(a)  Balfour  v.  Carpenter^  1  FhilL  804.  {b)  Ewing  r.  Wheatleyf 

9  Hagg.  175.  (c)  Cope  v.  Bart,  1  Phill.  924».    Kingy*. 

Burton  upon  Trent,  S  M.  and  S.  537.  (df)  Ewing  r.  Wheatley. 

(r)  IbU.  (/)  Robinson  7.  Blandly  S  Burr.  1077.  I W.  BUck.  S34. 
(g)  Hasted  T.  Morris,  2  Hagg.  4S3.  See  p.  488,  and  ss^  8  Hsgg.  414r 
Ambl.  404.    Haig.  Co.  Litt  79,  b.  note  1. 
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oeption  to  the  rule,  <<  tfaat  a  foragn  marriage,  valid 

to  the  law  cS  the  place  where  celebrated^  is  good  every  where 

else  {ay 

And  the  converse  of  this  rule  will  in  general  hold.  Thus,  in 
Scrimshire  v.  Scrimshire  (A),  Middleton  v.  Janverin  (c),  and 
Lacon  v.  Hig^ns  {d),  marriages  of  £nglish  subjects  abroad, 
celebrated  according  to  the  foreign  ceremonial,  but  which,  firom 
being  irregular  or  clandestine,  were  void  under  the  foreign  law, 
were  also  held  to  be  void  in  this  country.  But  the  prindple, 
that  a  question  of  the  nulUty  of  a  foreign  marriage  between 
British  subjects  is  to  be  governed  by  the  lex  lodf  is  subject  to 
some  exoq>tions. 

Marriages  in  British  factories,  and  in  chapels  of  Bribdi  am- 
bacisadors  abroad,  have  by  a  late  statute  (^)  been   declared 
valid,  and  before  that  time  they  were  sometimes  considered  as 
forming  an  exception  to  the  general  rule.     In  Ruding  v. 
Smith  (jO>  Lord  Stowell  stated,  that  marriages  in  English  fac* 
tories  abroad  are  regulated  by  the  law  of  the  original  country,' 
to  which  they  afe  still  con^dered  to  belong.     Practice  had  in 
several  instances  established  the  principle,  that  the  general  law 
of  a  country  should  circumscribe  its  own  authority  in  this 
matter,  and  where  the  practice  was  admitted,  it  was  intitkd  to 
acceptance  and  respect.    It  had  sanctioned  the  marriages  of 
foreign  subjects  in  the  houses  of  the  ambassadors  of  the  foreign- 
countries  to  which   they  belonged.     His  Lordship  was  not 
aware  of  any  judicial  recognition  upon  the  point,  but  the  repu- 
tation which  the  validity  of  such  marriages  had  acquired,  made 
such  a  recognition  by  no  means  improbable,  if  such  a  question 
were  brought  to  judgment  (g).     He  thought,  that  if  such  a 
practice  had  been  sanctioned  by  .long  acquiescence  and  ac- 
ceptance of  the  one  country,  which  had  silently  permitted 
such  marriages,  and  of  the  other  which  had  silently  accepted 
them,  the  Courts  of  this  country  would  not  incline  to  shake 
their  validity  upon  large  and  general  theories,  encountered  as 
they  were  by  numerous  exceptions  in  the  practice  of  nations. 
It  will  be  observed,  that  these   remarks  in  favour  of  the 
validity  of  such  marriages,  rest  in  a  great  measure  on  the  sup- 
position of  their  being  sanctioned  by  the  law  or  the  practice  of 


(a)  2  nigg.  390.  {b)  Ibid.  395.  (c)  IWd.  437. 

(t()  8  Starkie,  1 78.  (e)  Vid.  post.  (/ )  «  Hsgg.  371. 

(«•)  «  Hagg.  386. 
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thie  country  where  they  may  be  celebrated,  and  therefore  leave 
it  doubtful,  whether  they  could  have  been  supported  (before 
the  l^te  statute)  if  clearly  void  according  to  the  lea:  loci.     In  one 
case  Lord  Ellenborough  said,  that  marriages  in  Ambassadors' 
chapels,  if  made  by  the  allowance  of  the  foreign  state,  would  be 
good  marriages  in  those  countries ;  but  that,  if  not  a  good 
.marriage  in  the  place  where  it  was  celebrated,  it  could  not  be 
a  good  marriage  any  where  (a).    However,  the  Lord  Chancellor 
is  reported  to  have  given  his  opinion  in  the  House  of  Lords, 
that  there. was  no  doubt  about  the  validity  of  such  marriages. 
Another  distinction  was  made  (before  the  late  statute),  with 
respect  to  the  marriages  of  Briush  subjects,  celebrated  in  a 
country  in  the  military  occupation  of  British  troops,  which 
were  considered  to  be  subject  to  the  English  law,  in  the  same 
manner  as  marriages  in  British  colonies  and  settlements.     Thus, 
where  an  officer  of  the  army  of  occupation  in  France  was  mar- 
ried to  an  Eoglish  lady  by  the  chaplain  to  the  forces,  Lord  Stowell 
intimated  an  opinion,  that  the  marriage,  though  void  according 
to  the  French  law,  would  be  supported  here,  on  the  ground  that 
under  the  circumstances  the  parties  were  not  French  subjects 
under  the  dominion  of  French  law  (b).     And  it  was  partly  for 
the  same  reason,  that  in  Ruding  v.  Smith,  a  marriage  between 
two  British  subjects  at  the  Cape  of  Good  Hope,  at  the  time  when 
that  place  was  occupied  by  Enghsh  troops  under  a  capitulation, 
was  held  to  be  valid,  though  void  under  the  Dutch  laws,  which 
were  in  force  there  (c).     The  same  principle  was  applied  by 
Lord  Ellenborough  to  the  case  of  a  marriage  between  a  soldier 
serving  with  the  EngUsh  army  in  St  Domingo,  and  an  English 
woman  (d). 

The  late  statute  4  Geo.  IV.  chap.  91)  recites,  that  it  is  ex- 
pedient to  relieve  the  minds  of  all  his  majesty'*s  subjects  from 
any  doubt  concerning  the  validity  of  marriages  solemnized  by 
■a  minister  of  the  church  of  England  in  the  chapel  or  house  of 
any  British  ambassador  or  minister  residing  abroad  within  the 
country  to  the  Court  of  which  he  is  accredited,  or  in  the  chapel 
belonging  to  any  British  factory  abroad,  or.  in  the  house  of  any 
British  subject  residing  at  such  factory,  as  well  as  from  any 
possibility  of  doubt  concerning  the  validity  of  marriages  solem- 
nized within  the  British  lines,  by  any  chaplain  or  officer,  or 


(a)  10  £a8t^  286.  (b)  Barn  v.  Farrar,  2  Hagg.  369.         (c)  Ibid« 

3S7.  (dj  King  v.  Brampton,  10  East.  282. 
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other  person  officiating  under  the  orders  ct  the  commiiHiiiig 
officer  of  a  British  army  serving  abroad ;  and  it  then  enacts  and 
declares,  that  all  such  marriages  as  aforesaid,  shall  be  deemed 
kad  held  to  be  valid  in  law,  as  if  the  same  had  been  solemnised 
within  his  majesty^s  dominions,  with  a  due  observance  of  all 
forms  required  by  law. 

It  was  considered  previously  to  this  statute,  that  the  supposed 
privilege  of  Ambasandon'  chapeb,  would  only  extend  to  cases 
where  both  the  parties  were  si|bject8  of  the  country  of  the 
Ambassador  (a) ;  but  the  expressions  of  the  enacting  pait  cf 
the  statute  apply,  whether  the  psrties  are,  or  are  not,  British 
subjects.  With  respect  to  marriages  within  the  lines  of  a 
British  army  abroad,  it  supplies  defects  arioing  from  the  non- 
observance  of  any  forms,  or  from  the  want  o£  a  clergyman :  hot 
marriages  in  factories  or  Ambassadors^  chapels,  not  perfbnned 
by  clergymen  of  the  church  of  England,  are  left  in  the  same 
situatbn  as  before  (&)• 

It  was  intimated  by  Lord  Stowell,  in  Ruding  v.  Smith,  that 
where  a  compliance  with- the  regulations  established  in  a  foreign 
country  was  impossible,  the  necessity  of  the  case  might  exempt 
it  from  the  operation  of  the  lex  loci.  If  from  legal  or  religious 
difficulties  the  ceremony  could  not  take  place  aco(xding  to  the 
law  of  the  country,  the  law  of  England  did  not  (as  he  conceived 
it)  say  that  its  subjects  should  not  marry  abroad  (c).  The  esse 
before  him,  he  thought  as  nearly  entitled  to  the  privil^es  of 
strict  necessity  as  could  be :  the  husband  had  attained  the  age 
of  twenty-one  years,  but  being  under  thir^  the  consent  of  his 
father  was  required  by  the  Dutch  laws  prevailing  at  the  Cape: 


(a)  See  Pertreis  v.  Tondear^  1  Hagg.  136. 

(^)  By  another  statute  paased  in  the  same  session  (4  Geo.  IV.  chap. 
67),  reciting,  that  the  British  factory  at  St  Petersburgh  was,  by  a  mani- 
festo of  the  emperor  of  Russia,  declared  to  be  abolished  firom  the  20th  of 
June  1807,  it  is  enacted  that  all  marriages  (both  or  one  of  the  parties 
thereto  being  subjects  or  a  subject  of  this  realm)  that  have  since  the  90tli 
of  June  1807,  been  solemnised,  or  that  shall  hereafter  be  solemnised  at  St 
Petersburgh,  by  the  chaplain  to  the  Russia  Company,  or  by  a  minister  of  the 
church  of  England,  officiating  instead  of  such  Chaplain  in  the  said  cfaapd 
of  the  said  Russia  Company,  or  in  any  other  place  before  witnesses,  shall 
be  as  good  and  valid  in  law,  and  so^deemed  in  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  the  dominions  thereunto  belonging,  as  if 
the  same  had  been  solemnized  before  the  abolition  of  the  said  factoiy. 

(0  2Hagg.391. 
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the  wife  was  a  minor  without  any  legal  guardian :  and  one  of 
Ae  grounds  of  decision  was  stated  to  be  the  insuperable  dif- 
ficulty of  obtaimng  any  marriage  according  to  the  Dutch 
Jaw  (a). 

If  the  law  of  the  foreign  country  imposed  any  highly  un* 
reaSonaUe  restraints  upon  marriage,  it  might  perhaps  be  held 
in  England,  that  die  marriage  of  British  subjects  in  a  manner 
conformable  to  the. general  law  of  England  was  valid.  Thus, 
ia  Ruditog  y.  Smith,  Lord  Stowell  puts  the  case  of  a  foreign 
law,  Adng  the  period  of  majority  at  an  advanced  period  of 
life^  as  forty ;  and  suggests  that  it  would  be  a  question,  whether 
the  marriage  of  two  British  subjects,  not  absolutely  domiciled 
abroad,  should  be  invalidated  on  that  ground. 

Another  distinction  has  in  some  cases  been  taken,  with  re- 
spect to  the  marriages  of  British  sulgects  in  foreign  countries, 
in  winch  thehr  residence  has  been  only  temporary,  without  an 
animus  morandi.  Though  it  is  clear,  that  such  marriages,  if 
conformable  to  the  foreign  law,  are  good,  yet  it  seems  question- 
able how  far  the  converse  of  this  proposition  b  true.  In  Har- 
ford V.  Morris  (&),  it  was  stated  to  be  clear,  that  a  transient 
residence,  by  coming  one  morning  and  going  away  the  next, 
was  not  such  a  residence  as  to  make  the  lex  loci  applicable, 
and  the  marriage  there  was  confirmed,  though  vmd  according 
to  the  hiw  of  tile  country  where  it  was  celebrated  (c).  This 
opinion  is  of  less  weight  from  the  sentence  having  been  reversed 
(though  the  reversal  was  upon  other  grounds),  and  it  is  cer- 
tainly contrary  to  the  doctrine  of  the  cases  of  Scrimshire  v. 
Scrimshire,  and  Middleton  v.  Janverin,  as  well  as  to  the  doc- 
trine attributed  \p  Lord  Hardwicke,  in  Butler  v.  Freeman  (d) : 
it  is,  however,  favoured  by  several  of  the  remarks  which  fell 
from  Lord  Stowell,  in  the  above  mentioned  case  of  Ruding  v. 
Smith.  In  that  case  his  Lordship  was  of  opinion,  that  the 
character  of  the  husband,  the  circumstance  of  his  not  being  a 
settier,  but  a  military  servant  of  the  British  government,  coming 


(a)  The  statute  57  Geo.  III.  chap.  31,  cited  ante^  p.  459,  dedaring  void 
marriages  In  Newfoandlaiid  not  solemnised  by  clergymen,  excepts  mar- 
riages that  may  be  had  under  circumstances  of  peculiar  and  extreme  dif- 
ficulty in  procuring  a  person  in  holy  orders  to  perform  the  celebratioo, 
and  in  which  the  law  mig^t  on  that  account  otherwise  detennine  on  the 
validity  of  such  marriages. 

(A)  2  Hagx.  iSS.  (e)  Ibid.  4S1.  (d)  Aiab.  SOS. 
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into  the  oountryV  oot  to  purdiase,  to  sue,  or  to  live  tfaere^  but 
in  the  prosecutioii  of  a  further  voyage  directed  by  Biitiah 
authority,  ought  to  <^rate  in  favour  of  exempting  him  firom 
the  restrictions  of  the  lex  loci  (a). 

Buty  if  for  these  reasons  the  marriages  of  British  subjects 
temporarily  resident  in  foreign  countries  be  privileged^  the 
privilege  will,  it  seems,  be  forfeited  by  the  parties  voluntarily 
resorting  to  .the  lex  loci,  and  will  not  support  a  marriage  whidi 
is  solemnized  according  to  the  foreign  ceremcMual,  but  which, 
as  bdng  clandestine^  is  void  under  the  foreign  law.  On  this 
ground  Lord  Stowell  recondled  the  opinions  which  be  ex- 
pressed in  Ruding  v.  Smith,  with  the  decisions  in  Scrimsbiie  v. 
Scrimshire^  and  Middleton  v.  Janverin  (5).  .  When  the  parties 
have  recourse  to  the  form  of  solemnization  established  in  the 
country  in  which  they  are,  their  mutual  intention  must,  it  has 
been  said,  be  presumed  to  be,  that  it  should  be  a  marriage  or 
not,  according  to  the  laws  of  thatcountiy  (c).. 

It  is  to  be  observed,  that  in  all  the  instances  in  which  the 
marriages  of  British  subjects,  celebrated  abroad,  in  a  manner 
not  conformable  to  the  lex  loci^  are  considered  valid  by  the 
English  courts,  either  upon  general  principles,  or  by  virtue  of 
legislative  enactments,  it  is  a  different  question  whether  they 
are  also  valid  in  the  country  in  which  they  took  place,  and  ia 
other  foreign  countries;  the  decision  of  that  question  must  of 
course  depend  in  each  case  upon  the  law  of  the  particular  jdaoe 
in  which  it  may  happen  to  be  raised.  And  hence  it  is,  as  Lad 
Stowell  observes,  always  the  safest  course  to  solemnize  the  mar- 
riage according  to  the  law  of  the  country  (d). 

British  subjects  residing  in  British  settlements  abroad,  are 
governed  by  the  laws  of  England,  excepting  where  alterations 
have  been  introduced  by  express  enactment  Hence,  their 
marriages  are  regulated  by  ibe  English  law,  which,  with  re- 
sped  to  marriages  beyond  the  seas,  is  the  same  as  before  the 
statute  26  Geo.  IL  chap.  83.  Thus,  a  marriage  between  two 
British  subjects,  celebrated  at  Madras  by  a  Roman  Cathdic 
priest  in  a  private  room,  was  held  to  be  valid  (e). 

The  statute  68  Geo.  III.  chap.  84,  confirming  marriages 
eelefaraited  in  the  British  territories  in  the  East  Indies,  hj 


(a)  «  Hagg.  389.  (A)  See  «  Hagg.  893.  (c)  2  Higg. 

411.  413,  and  Bee  2  Phill.  285.  (d)  2  Hagg.  391*.  (e)  LaDtoar 

▼.  Teasdale,  7  Taunt.  830.    2  Marsh,  243. 
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miniften  of  the  church  of  Scotland,  has  been  ahready  noticed. 
The  retrospectiye  branch  of  this  statute  confirms  all  marriages 
which  had  been  thus  celebrated, without  reference  to  the  religion 
of  the  parties.  It  renders  valid  future  marriages  thus  cele- 
brated, both  or^one  of  the  parties  being  members,  or  a  member 
of,  or  holding  communion  with  the. church  of  Scotland,  and 
previously  making  a  dedanidon  in  writing  to  that  effect 
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Dcwera$^Curksy  of  Estates  subject  to  CondUiofholLimiuaions. 

The  question  whether  the  right  to  curtesy  or  dower  continues 
after  the  estate  of  the  wife  in  the  one  case,  or  of  the  husband 
in  the  other,  has  determined  by  limitation,  or  by  an  executory 
devise,  is  one  much  embarrassed  by  conflicting  authorities.  It 
is  ably  discussed  by  Mr.  Park  (a). 

It  has  been  seen,  that  where  the  husband  or  wife  is  seised 
in  fee  tail,  the  right  of  dower  or  curtesy  continues  notwith- 
standing the  determination  of  the  estate  of  failure  of  issue. 
The  principle  on  which  the  estate  is  thus  prolonged  beyond  its 
natural  expiration,  is,  as  Mr.  Butler  remarks,  at  this  period, 
rather  to  be  guessed  at  than  demonstrated.  The  reason  as- 
signed  in  Paine^s  case,  is,  that  dower  and  curtesy  being  the 
legal  incidents  of  an  estate  in  fee,  are  considered  to  be  tacitly 
implied  in  the  grant  of  that  estate  (&)• 

But  in  cases  where  the  estate  determines  by  entry  for  a  con- 
dition broken,  or  by  reason  of  a  defective  title  in  die  grantor, 
it  has  been  seen  that  the  right  to  dower  or  curtesy  is  also  de> 
feated. 

Where  the  estate  by  the  original  grant  or  devise  creating  it, 
is  to  continue  till  some  specified  event  shall  happen,  it  seems 
that  dower  or  curtesy  will  not  continue  after  that  event  has 
happened.  Thus,  where  land  or  rent  is  granted  to  one  and  his 
heirs  till  the  building  of  St.  Paul's  shall  be  finished,  if  the 
event  happens,  dower  shall  cease  (c).  The  case  of  a  rent  re- 
served on  an  estate  tail,  which  determines  by  failure  of  issue, 
is  an  instance  of  the  same  kind  (d).  So  if  a  rent  be  granted, 
with  condition  to  cease  during  the  minority  of  the  grantee's 
heir,  the  wife  of  the  grantee  will  be  endowed  of  the  rent  with  a 
cessei  execution  during  the  minority  of  the  heir  (^). 


(a)  Treatise  on  Dower,  p.  168.    See  ako  ButL  Co.  Litt  241,  a.  Role  4, 
and  ante,  vol.  1,  p.  38,  et  seq.  p.  375,  et  seq,  {b)  8  Co.  68. 71. 

(0  Jenk.  p.  5,  Cent.  1,  Case  6.  (d)  Ibid,  and  Co.  litt  SO,  a. 

(O  Jenk.  p.  4,  F.  N.  B.  149,  note.  Perk.  327.  10  Mod.  367.  See  also 
Park  on  Dower,  p.  162.  IVeston  on  Abstracts,  vol.  3,  p.  373.  Contra  Bail 
Co.  Litt.  241,  a.  note  4. 
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It  appears^  therefore^  that  in  all  cases  of  estates  governed  by 
the  rules  of  the  common  law,  the  right  to  dower  or  curtesy 
was  only  co-extensive  with  the  duration  of  the  estate,  with  the 
ezeeption  of  the  case  of  an  estate  tail  determining  by  failure  of 
issue.     But  upon  the  introduction  of  conditional  hmitations  by 
way  of  use  and  executory  devises^  it  became  a  question  whether 
dower  or  curtesy  should  cease  when  the  estate  was  determined 
by  either  of  these  modes.    Upon  principle,  it  would  seem  that 
the  decision  of  this  question  ought  to  be  guided  by  analogy  to 
the  general  rule  of  the  common  law,  and  not  by  analogy  to  the 
excepted  case  of  an  estate  tail.     If  the  principle  of  that  ex- 
ception be  that  which  is  stated  by  Lord  Coke,  it  can  have  no 
application  to  an  estate  determined  by  conditional  limitation. 
If  dower  and  curtesy  be  tacitly  impfied  in  the  pit  of  an  estate 
tail,  they  are  enjoyed  after  &ilure  of  issue  as  part  of  that  which 
is  granted.    But  the  conditional  limitation  destroying  the  estate, 
defeats  the  whole  of  that  which  is  expressly  granted.     It  would 
be  singular,  if  that  which  is  included  in  the  grant  by  implication 
€»nly,  could  be  preserved  (a).      Mr.  Preston  observes,  that 
''  the  cases  of  dower  of  estate8,-determined  by  executory  devise 
and  springing  use,  owe  their  existence  to  the  circumstance^  that 
those  estates  are  not  governed  by  common  law  principles :  and 
when  the  limitation  over  was  allowed  to  be  valid  against  the 
former  donee,  it  was  on  the  terms  that  the  limitation  over  should 
not  impeach  the  title  of  dower  of  the  wife  of  that  donee  {b).'*\ 
And  if  it  be  the  rule,  that  dower  and  curtesy  are  exempted 
from  the  operation  of  limitations  of  this  description,  it  probably 
originated  in  some  indulgence  shown  to  these  interests,  at  the 
period  when  the  validity  of  sudi  hmitations  was  established. 
But  it  will  be  seen  that  the  supposed  rule  rests  on  very  doubtful 
grounds. 

The  case  of  Flavili  v.  Ventrioe  (c),  was  not  decided,  the 
judges  being  divided  upon  the  question,  whether  dower  was 
defeated  by  a  shifting  use.  The  case  of  Sammes  v.  Payne  (d), 
decided  only  that  curtesy  continued  after  the  expiration  of 
an  estate  tail  by  failure  of  issue,  and  though  some  conflicting 
dicta  are  to  be  found  in  the  reports  of  that  case,  the  cotnparison 
of  them  made  by  Mr.  Park,  shows  that  no  certiun  result  can 


(«)  Sec  Park  on  Dower,  185.  (b)  Abstracts,  vol.  3,  p.  373. 

(0  9  Till.  Ab.  «17.  (d)  1  Leon.  167.    8  Co.  67.    Goldsb.  81. 

1  And.  184. 
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be  deduced  from  them.  In  Buckworth  v.  Thirkell(a),  the 
question  was  decided  in  favour  of  the  continuance  of  curtesy.' 
That  decision  has  generally  been  much  questioned  (6).  It 
is,  however,  said  to  have  been  followed  by  a  case  of  Good- 
enough  V.  Goodenoughy  mentioned  by  Mr.  Preston ;  this  case 
has  been  shortly  noticed  by  Dickens  (c) :  the  following  statement 
of  it  is  extracted  from  the  Ke^ster's  Book  {d). 

R.  Serle  devised  ceirtiun  estates  to  his  nephew  William 
Goodenough  and  his  heirs  for  ever,  subject  to  the  condition 
and  limitation  after  mentioned;  viz.  that  in  case  his  said 
nephew  should  happen  to  die  unmarried,  and  without  issue  <tf 
his  body  lawfully  begotten,  his  will  was,  that  the  devise  and 
devises  thereinbefore  made,  should  in  any  or  either  of  those 
cases  cease,  and  be  absolutely  void ;  and  in  that  case  he  gave 
the  estates  to  his  nephew  Richard  Jbcelyn  Goodenough. 

The  testator  died,  leaving  R.  J.'  Goodenough  his  heir  at 
law.  William  Goodenough  afterwards  married  the  plaintiff, 
having,  first  by  articles  previous  to  the  marriage,  agreed  to 
settle  lands  of  sufficient  value  to  secure  a  jdnture  of  JPSOO  per 
annum  to  her  for  life,  with  remainder  to  the  issue  of  the  mar- 
riage. 

By  his  will*  he  gave  his  personal  estate  to  the  plaintiff,  and 
appointed  her  executrix,  and  recited  that  his  brother  Richard 
would  have  the  estates  left  him  after  his  (Williaim's)  death  by 
R.  Serle,  and  as  he  left  them  to  his  brother  without  any  litiga- 
tion, which  there  was  the  greatest  room  for,  he  hoped  he  would 
have  the  generosity  to  pay  his  wife  her  dower  regularly,  and 
without  dispute.  He  died  without  issue,  leaving  his  brother 
his  heir  at  law. 

The  bill  prayed  that  the  plaintiff  ^s  jointure  might  be  made 
good  out  of  the  lands  devised  by  Serle,  or  that  she  might  be 
endowed  out  of  those  lands.  It  submitted,  that  the  estate  of 
William  in  those  lands  became  absolute  on  his  marri^^ ;  or 
that,  if  the  devise  over  was  intended  to  take  effect  on  his  dying 
without  issue,  then  that  it  was  void  as  being  too  remote,  or 
that  it  reduced  the  estate  of  William  to  an  estate  tail;  and, 
therefore,  that  the  plaintiff  was  entitled  to  dower. 


(a)  3  Bo6.  and  Pull.  eS2,  note.    1  Coll.  Jur.  339.  •  (b)  Co.  litt 

9ii,  a.  note  4.    3  Bos.  and  Pull.  653.        (c)  Vol.  2,  79S,        (d)  31  Jtn. 
1 778.    Reg.  Lib.  A.  1 771^  fo.  557. 
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The  defendant  R.  J.  Groodenough,  by  his  answer^  insisted 
that  there  was  no  agreement  on  the  marriage  of  the  plaintiff 
for  a  settlement  of  the  lands  in  question;  and  submitted  that 
she  was  bound  out  of  the  personal  estate  of  her  husband,  to 
purchase  lands  of  the  value  of  £200  per  annum,  upon  the 
trusts  of  the  marriage  articles,  under  which  he  would  become 
entitled  on  her  death.  He  submitted,  that  the  executoiy  de- 
mise in  the  will  of  B.  Serle,  was  intended  to  take  effect  on  the 
death  of  William,  unmarried,  or  without  issue;  and  that  the 
testator  having  coupled  those  events  in  the  same  sentence,  the 
latter  must  be  understood  to  refer  to  the  death  of  William, 
and  therefore  was  not  too  remote. 

The  decree  declared,  that  according  to  the  true  construction 
of  the  will  of  William  Goodenough,  the  plaintiff  was  entiUed  to 
have  dower  only  out  of  the  estates  of  which  he  died  seised,  and 
referred  it  to  tbe  Master  to  take  an  account  of  the  rents  and 
profits,  and  to  set  apart  and  allot  sufiBcient  of  the  said  estates, 
as  and  for  the  dower  of  the  plaintiff  therein. 

From  the  language  of  the  decree,  referring  the  plaintiff's 
right  to  her  husband^s  will,  it  is  probable  that  the  Court 
adopted  the  view  submitted  by  the  bill,  holding  the  husband's 
estate  to  be  absolute ;  and  if  so,  the  decision  does  not  affect 
the  present  question. 

A  case  closely  corresponding  with  Buckworth  v.  Thirkell, 
has  lately  occurred,  and  has  received  a  similar  decision  in  the 
Court  of  Common  Pleas  (a).  The  father  of  the  husband  de- 
vised to  him  and  his  hdrs  for  ever,  all  his  houses.  Sec.  subject 
to  the  payment  of  an  annuity ;  and  if  the  said  W.  F.  (the  hus- 
band) should  have  no  children,  child,  or  issue,  the  said  estate 
was  on  the  decease  of  the  said  W.  F.  to  become  the  property 
of  the  heir  at  law,  subject  to  such  legacies  as  he,  the  sud  W.  F. 
might  leave  by  will  to  any  of  the  younger  branches  of  the 
family.  It  was  decided,  that  under  this  devise,  W.  F.  took 
an  estate  in  fee,  with  an  executory  devise  over,  in  the  event 
(which  happened)  of  his  dying  without  issue,  to  the  person 
who  should  then  be  the  testator^s  heir  at  law  (b).  It  then  be- 
came a  question,^  whether  his  widow  was  entitled  to  be  en- 
dowed, and  a  bill  having  been  filed  by  her  for  that  purpose,  a 


(a)  Moody  v.  King,  8  Bing.  447.  {b)  Doe,  d*    King  r.  Frost, 

3  Barn,  and  Aid.  516. 
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cue  wiB  9MeA  for  die  epaioa  ct  the  Judges  of  the  Commoa 
Pkesy  who  certified  in  her  favour.  The  judgment  of  the 
Lord  Chief  Justice  proceeded  diiefly  upon  the  authority  d 
Buekworth  v.  Tbirkell,  and  the  supposed  authority  of  Good- 
enough  ▼.  Groodenough ;  and  upon  the  consideration  that,  from 
the  nature  of  the  limitations,  the  ease  came  within  the  defini- 
tion of  Littleton  (a),  according  to  which  the  right  to  dower 
exists  where  the  husband's  estate  is  such,  that  the  issue  the 
wife  may  have  by  him  may  inherit  (5). 

These  are  the  authorities  in  favour  of  the  opinion,  that  dower 
and  curtesy  may  continue  after  the  determination  of  the  estate 
by  limitation.  On  the  other  hand,  it  was  said  in  Boothby  t, 
Vernon  (c),  that  ^^  wherever  the  estate  is  to  be  determined  by 
express  limitation  or  condition  upon  the  death  of  the  wife,  there 
the  husband  shaU  not  have  curtesy  ;^  and  according  to  one  of 
the  reports  of  Sammes  v.  Payne,  the  reason  given  for  the  hus- 
band^s  having  curtesy  of  an  expired  estate  tail  was,  that  it  was 
«  spent  and  determined  by  the  dying  without  issue,  and  doth 
not  cease,  or  is  cut  off  by  any  linutation  (d).^ 

The  point  arose  ia  Sumner  v;  Partridge  (e).  Land  was 
devised  to  A  and  her  heirs,  and  if  she  died  before  her  husband, 
he  to  have  £20  a  year  for  fife,  and  the  remainder  to  go  to  her 
children.  The  wife  died  before  the  husband.  The  Master  of 
the  Rolls  treated  it  as  clear,  that  the  husband  was  not  entitled 
to  curtesy;  and  for  this  reason,  that  the  mother's  estate  ef 
inheritance  ceased  the  moment  she  died,  and  the  children  took 
not  by  descent,  but  by  virtue  of  the  remainder  over :  ndther  a 
tenant  in  dower  or  curtesy  could  enttde  themselves  to  aa  estate 
in  dower  or  curtesy,  where  the  children  who  were  left  coukl  not 
possiUy  take  an  inheritance,  for  the  moment  of  time  when  the 
husband  takes  as  tenant  by  the  curtesy  the  inheritance  must 
descend  upon  the  children. 

The  decirion  in  the  case  of  Ray  v.  Pung  (/),  materially 
influences  the  point  under  consideration.  An  estate  liable  to 
be  determined  by  a  springing  or  shifting  use,  is  not  in  substance 
distinguishable  fhnn  an  estate  liable  to  be  determined  by  the 
exerdae  of  a  power  of  appointment:  the  effect  is  die  sam^ 


(a) .  Sect  53.  (b)  It  is  understood  that  tiiis  esse  is  still  under 

litigation^  and  that  it   will  probably  come  before  the  Coorts  again. 
(e)  9  Mod.  150.  ((0  1  Leon.  168.  {e)  9  Atk.  if. 

(/  )  5  Barn,  and  Aid.  561.    3  Madd.  310. 


Addenda.  SQJ 

whether  Uke  mw  uw  is  to  met  on  the  excouftkHi  of  the  pomr^ 
or  OB  my  other  WMnrtain  event  taldiig  piece.  In  cUber  eene 
it  arises  from  the  original  instrument^  taking  eflEeet,  in  point  of 
time,  from  the  period  when  the  event  happens:  and  sinoe  it 
has  been  settled  that  the  right  to  dower  b  defeated  bj  the 
app^ntment,  it  seems  to  follow  that  the  same  rule  must  prerttl 
with  respect  to  estates  determined  by  shifting  or  spring^g  use; 
and  the  case  of  an  executory  deviee  must  be  governed  by 
similar  considerations.  In  thi^  argument  of  Ray  ▼•  Pung,  and 
ia  the  Vice-Cbancdlor's  judgment^  the  qiMstions  were  looked 
upon  asr  nearly  the  same  in  substance;  and  Buckworth  v. 
Thirkell  was  re&rred  to  as  one  of  the  n^on  at^rities  b 
favour  of  the  widow^s  right  It  does  not  appear  that  this 
analogy  was  adverted  to  in  the  late  case  of  Moody  v.  King. 

With  respect  to  the  case  of  Buckworth  v.  Thirkell,  it  may 
be  doubted  whether  the  Court  intended  to  decide  generally 
that  curtesy  should  exists  notwithstanding  the  determination  of 
the  estate  by  executory  devise,  or  whether  it  turned  upon  the 
particular  nature  of  the  limitation.     The  wife  was  seised  in 
fee,  subject  to  an  executory  devise  over,  in  the  event,  which 
happened,  of  her  dying  under  age,  and  without  leaving  issue. 
Hence,  if  she  had  left  children,  they  would  have  been  entitled 
by  descent ;  and  the  judgment  of  Lord  Mansfield  proceeded 
chiefly  (if  not  entirely)  upon  the  ground  that  the  case,  for  this 
reason,  came  within  the  definition  of  curtesy,  that  the  wife  had 
an  estate  of  inheritance,  which  any  issue  she  might  have  had 
by  the  husband  would  have  inherited,  and  that  that  estate 
continued  during  her  Jife.     The  decision  of  the  Court  of 
Common  Pleas,  in  Moody  v.  King,  seems  to  have,  been  founded 
on  umilar  reasons;  and  the  case  of  Goodenough  v.  Ghxx]- 
enough  (if  it  involved  this  question)  is  open  to  the  same 
distinction.    These  cases,  therefore,  (supposing  their  authority 
to  be  admitted)  cannot  be  considered  as  deciding  any  thing, 
except  where  the  death  of  the  husband  or  wife,  without  leaving 
.    issue,  is  the  event  upon  which  the  estate  is  determinable.     Still 
less  do  they  apply  to  cases  where  the  limitation  depends  upon 
an  event  which  happens  during  the  coverture.    To  sustain  the 
argument  in  favour  of  dower  and  curtesy  in  such  cases,  it 
would  be  necessary  to  contend,  that  after  the  estate  of  the  bus-  • 
band  or  wife  had  ceased,  and  the  party  entitled  under  the 
limitation  over  had  entered,  the  former  estate  should  partially 
.revive  upon  the  determination  of  the  coverture.     The  doubt 
in  the  case  of  Flavill  v.  Vcntrice  did  not  go  to  this  extent,  the 
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event. not  hsving  happened  till  after  tbe  husband's  death,  and 
though,  according  to  one  of  the  reports  of  Sammes  v.  Payne  (a), 
this  point  was  put  by  one  of  the  judges,  yet  the  absence  of  the 
passage  from  the  other  reports  c£  the  case,  and  the  other  dis- 
*  crepancies  between  them,  which  Mr.  Park  has  pcnnted  out, 
show  that  very  little  reliance  can  be  placed  on  the  authentid^ 
of  this  dictum.  . 

It  may  be  concluded,  that  there  is  no  authority  for  the  con- 
tinuance of  dower  or  curtesy  afler  the  determination  of  tbe 
estate  by  conditional  limitation  or  executory  devise,  except 
where  it  determines  by  the  death  of  the  husband  or  wife  with- 
out leaving  issue,  and  that  it  is  still  extremely  questionaUe 
whether  that  exception  can  be  supported* 


(a)  1  Leon.  16S. 
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No.  III. 

Of  the  Husbands  Power  over  HkeWifiie  JhOure  Interests  in 

Chases  in  Action. 

The  extent  of  the  husband^s  power  over  the  wife's  interests 
in  choses  in  action,  b  a  subject  on  which  there  has  been  c6n- 
fiiderable  difference  of  opinion.     The  decision  in  the  case  of 
Homsby  v.  Lee(a)y  that  an  assignment  of  the  wife^s  rever- 
sionary interest  in  a  trust  fund,  made  by  the  husband  for 
valuable  consideration,  did  not  bar  the  wife^s  right  by  survivor- 
ship, has  sometimes  been  questioned ;  and  it  has  beeki  supposed 
that  the'  previous  authorities  had  established  the  proposition, 
that  the  husband  might  by  assignment  for  valuable  considera- 
tion bar  his  wife^  rightr  by  survivorship  to  her  reversionary 
choses  in  action,  provided  they  were  such  as  might  possibly 
have  fallen  into  possession  during  the  coverture^   This  opinion 
is  *supix>rted  by  the  author,  who  has  collected  the  cases  and 
dicta  which  appear  to  sianction  it  (6)  ;  his  argument  has  been 
ably  answered  by  Mr.  T.  Canning  (c).     In  a  recent  case,  not 
yet  reported,  (Purdew  v.  Jackson)  the  point  again  occurred, 
before  the  same  learned  judge  who  decided  the  case  of  Homsby 
V.  Lee :  it  is  understood  to  have  been  fully  discussed  and  con- 
sidered, and  the  decision  was  the  same  as  in  the  former  case. 
It  must  be  admitted  that  thiese  decisions  are  contrary  to  an 
opinion  which  had  previously  been  entertained  by  many  mem- 
bers of  the  legal  profession,  but  a  consideration  of  the  subject 
will  show  that  this  opinion  is  one  not  easily  to  be  reconciled 
with  principle,  and  that  it  has  originated  in  some  dicta,  to 
which  too  extensive  a  meaning  seems  to  have  been  ascribed. 

A  chose  in  action  not  b^ing  assignable  at  law,  an  assignment 
of  it  can  only  be  made  effectual  upon  the  principles  of  equity ; 
and  it  is  supported  in  equity,  on  the  ground  that  it  is  an  agree- 
ment, by  which  the  assignor  is  bound  to  give  to  the  assignee 


(a)  9  Madd.  16,  ante,  vol.  i.  p.  838.  {b)  Ante,  vol.  i.  p.  238, 

et  seg.  (c)  Observations  on  a  Case  lately  submitted  to  Counsel,  &:c. 

By  Thomas  Canning,  Esq.  18S0. 
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the  benefit  of  that  which  he  has  assigned.  **  It  is  by  agree- 
ment, in  most  cases  of  choses  in  action,  that  the  assignee  takes 
it  His  covenant  is,  in  this  Court,  a  disposition  of  it,  that 
could  be  enforced  against  him ;  and  as  against  him,  at  least, 
would  go  to  the  representative  of  the  person  agreeing  with 
him  (a)/^  Upon  principle,  therefoce,  the  right  of  the  assignee 
of  a  chose  in  action  is  derived  from  his  right  to  cidl  upon  the 
asognor  for  a  specific  perfixtnance  of  the  agreement  between 
them;  giving  him  no  original  right,  except  as  against  the 
assignor  and  his  representatives.  He  is  entitled  to  whatever 
interest  the  assignor  hunaelf  possesses,  or  is  able  to  procure.  If 
die  husband  sells  the  chose  in  action  of  Ins  wife,  he  is  bound 
by  his  contract  to  do  whatever  is  in  his  power  for  redudng  it 
into  the  possesoon  of  the  purdiaser;  and  the  right  of  the  pur- 
chaser k,  therefore,  coextennve  with  the  husband^s  l^gal  power 
of  aoquiring  the  property. 

In  some  <^  the  earlier  cases  this  principle  was  more  rigorousl  j 
enforced  than  at  present;  it  was  considered,  that  even  if  the 
husband  had  the  power  of  reduction  into  possession,  unless  he 
actually  exercised  that  power,  his  wife^i  right  by  survivorship 
could  not  be  intercepted  by  his  agreement.  If  the  husband 
assigned  for  valuable  consideration  a  diose  in  acdon  belonging 
to  his  wife,  which  m^ht  have  been  immediately  recovered,  it 
was  held  that  the  wife^s  right  by  survivorship  subsisted,  unless 
liie  property  was  actuaUy  recovered  during  the  coverture  (i). 
Tie  assignment  not  being  effectual  at  law,  it  was  thought  that 
th^re  was  no  equity  to  make  it  good  as  against  the  wife  surviv. 
ing  and  dairaing  by  title  paramount. 

But  thb  doctrine  seems  to  have  given  way  to  other  prin- 
ciples, founded  on  the  gehehil  rule,  that  where  there  has  been 
an  agreement  for  valuable  consideration,  the  question  shall  be 
treated  in  the  same  manner  as  if  the  agreement  had  been  per- 
formed* This  rule,  obviously  just  in  cases  arising  between  the 
parties  to  the  agreement, /and  those  claiming  under  them,  has 
been  extended  to  some  other  cases,  where  its  justice  is  less 
apparent ;  for  some  purposes  an  agreement  to  do  an  act,  which 
the  party  agreeing  has  it  in  his  power  to  do,  is  consdered  as  if 
actually  performed,  as  agmnst  third  persons  claiming  by  a 
distinct  title,  which  might  have  been  defeated  by  an  actual  per- 


(a)  S  Ves.  394.  (^)  Prec  in  Chsn.  191.  419.    GUb.  Eq.  Rep. 

lOS.    SFreem.  341. 
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(a)  Vide  ante,  vol.  i.  p.  1S3. 180.  (3)  Vide  ante,  vol.  i.  p.  225. 

(c)  S  Ves.  ten.  20.     ^       {d)  See  Sngden  on  Powers,  Sd  ed.  p.  346,  and 
the  observations  of  Sir  W.  Grant,  thete  referred  to.  (e)  Gilb.  Eq. 

Rep.  88.    Ante,  vol.  i.  p.  244. 


G 
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formanoe.    This  equity,  whidi  peihapB  originated  in  a  notion 
that  the  omiflBion  to  do  the  neoesaary  acts  for  carrying  the 
agreement  into  effect,  was  a  species  of  acddent  fro^  which 
relief  should  be  given,  is  exemplified  by  the  cases  where  agcee^ 
ments  far  the  execution  of  powers  by  tenants  for  lifis  are  hdd 
binding  upon  the  remaindermen  (a);  and  it  seems  to  have  been 
upon  amilar  principles  that  assignments  of  the  wife^s  choses  in 
action  immediately  recoverable,  when  for  valuable  considera- 
tion, have  been  held  binding  on  her  surviving  (6).    The  hus- 
band has  agreed  that  the  purchaser  shall  have  that  whkh  has 
been  assigned;  this  agreement  might  and  ought  to  have  been  '*! 

performed  while  he  was  living,  and  is  therefore  treated  as  if  it 
had  been  accordingly  performed  (c). 

But  this  principle,  whether  it  was  or  was  not  originally  well 
founded  (d),  can  have  no  application  to  an  assignment  of  a 
reversionary  interest;  the  husband  having  no  legal  power  to 
reduce  it  into  possesnon,  if  he  dies  before  it  falls  in.  His 
agreement  to  place  it  in  the  possession  of  the  asdgnee,  is  one 
that  he  could  not  have  e£^tuated ;  and  an  agreement  which 
could  not  by  possibility  have  been  performed,  cannot  upon  any 
principle  of  equity  be  treated  as  if  it  had  been  performed.  The 
assignment  gives  to  the  assignee  such  interest  as  the  husband 
had,  and  a  right  to  call  upon  him  to  render  that  assignment 
effectual;  but  it  cannot  upon  principle  give  a  right  to  call 
upon  the  wife,  who  is  a  stranger  to  the  contract,  to  do  that 
which  it  was  never  in  the  husband's  power  to  do. 

The  priudple  that  a  man  cannot  by  contract  give  to  another 
an  interest  which  he  does  not  possess,  and  which  he  has  no 
means  of  acquiring,  is  so  obviously  just,  that  it  would  reqiure  , 
strong  authority  to  establish  an  exception  to  it 

The  case  of  Atkins  v.  Dawbury  (^),  is  the  only  instance 
adduced  as  a  direct  decision,  that  an  assignment  of  a  rever- 
sionary interest  is  binding  on  the  wife  surviving.  It  seems, 
however,  not  to  have  been  considered  as  the  case  of  a  rever- 
sionary inta*est.  The  Court  said,  that  though  the  *^  legacy 
was  charged  on  a  reversion,  which  was  not  an  immediate  fund 
for  the  raising  it,  yet  being  given  to  the  wife  inprasenti,  when 
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the  wife  comes  in,  it  shall  cany  interest  from  the  testator's 
death.^  The  Court  gave  as  one  reason  for  the  dedsion,  that 
the  husband  had  by  his  will  confirmed  the  assignment,  and 
given  the  legacy  again  in  the  same  manner.  The  wife  was  his 
executrix,  and  if  she  took  any  benefit  under  his  will,  was  of 
course  bound  to  afiirm  this  bequest  But  so  far  as  the  dedttoa 
turned  on  the  effect  of  the  assignment  alone,  it  is  clear  that  it 
could  not  now  be  supported,  the' assignment  having  been  made 
without  valuable  consideration . 

The  dictum  of  Lord  King,  in  Chandor  v.  Talbot  (a),  was 
uttered  in  a  case  in  which  the  legacy  assigned  became  pajaUe 
during  the  coverture,  and  he  put  the  assignment  on  the  footing 
of  an  agreement  for  valuable  consideration. 

The  dicta  attributed  to  Lord  Hardwicke^  in  Grey  v.  Ken- 
dsh,  and  Hawkyns  v.  Objn  (i),  favour  the  opinion  that  the 
husband's  assignment  would  be  effectual  against  the  wife  sur- 
viving; but  it  is  to  be  remarked,  that  in  both  cases  the  decree 
was  in  favour  of  the  wife.  In  the  first  of  these  cases,  the  wife's 
right  to  a  provision,  and  her  right  by  survivorship,  are  con- 
founded in  the  report,  so  that  it  does  not  appear  upon  which 
ground  the  decree  proceeded.  In  the  latter  case,  the  property 
conasted  of  the  interest  of  a  fund  given  to  the  husband  and 
wife  for  tfadu:  lives,  and  the  life  of  the  survivor;  and  it  was, 
therefore,  open  to  considerations  different  from  those  applicable 
to  a  reversionary  interest  given  to  the  wife  alone. 

In  Bates  v.  Dandy  (c),  Lord  Hardwicke  is  reported  to  have 
said :  "  The  husband  may  assign  the  wife^s  chose  in  action,  or 
a  possibility  that  the  wife  is  enUtled  to,  as  well  as  her  term,  so 
that  it  be  not  voluntary,  but  for  a  valuable  consideration ;  but 
though  he  cannot  dispose  of  her  chose  in  acUon  without  a 
valuable  consideration^  yet  he  may  release  the  wife*s  bond  with- 
out receiving  any  part  of  the  money." 

Upon  this  passage  the  first  observation  which  arises,  is  that 
the  accuracy  of  the  report  cannot  be  very  confidently  relied 
on*  The  first  branch  of  the  sentence  implies  that  the  husband 
cannot  assign  the  wife^s  term,  except  for  valuable  con»deration ; 
the  second  speaks  of  a  bond  as  if  it  were  different  from  a  chose 
in  action.  These  mistakes  make  its  authority  at  least  ques- 
tionable, and  as  the  case  itself  involved  no  point  relative  to  a 
future  interest,  the  expression  about  the  asagnment  of  apos- 


(a)  Cited  ante,  vol.  i.  p.  843.  {b)  Ibid.  (c)  2  Atk.  208. 
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sibility  can,  at  most,  have  only  that  degree  of  weight  which 
belongs  to  extrajudicial  dicta. 

But  if  any  inferences  can  be  drawn  from  these  remarks,  they 
stand  opposed  to  other  cases  before  the  same  judge,  in  which 
the  point  is  more  explicitly  adverted  to. 

In  Bush  V.  Dalway(a),  (which  was  subsequent  to  these 
three  cases)  the  question  related  to  a  portion  secured  to  the 
wife,  payable  on  her  surviving  her  father.  Lord  Hardwicke 
says,  ^^  A  question  was  made,  whether  the  husband  had  a  right 
to  assign  it  in  the  father^s  life ;  which  is  not  necessary  here, 
although  I  think  he  might  not.  In  Theobald  v.  Duffoy, 
before  Lord  Macclesfield,  an  assignment  by  husband  and  wife 
of  the  wife^s  executory  interest  was  held  good.  There  the  wife 
had  something  more  than  in  this  case ;  but  that  turned  on  her 
joining,  on  which  foundation  the  G)urt  determined  it  for  the 
purchaser,  which  was  affirmed  by  the  Lords.  Here,  before  the 
father^s  death,  he  had  no  right  of  action  at  all,  but  afterwards 
he  might  have  called  for  it  immediately  (by  This  is  a  clear 
expression  of  opinion,  directly  applying  to  the  point  under 
discussion. 

The  question  in  the  cause  was,  whether  the  wife^s  right  to 
this  portion  was  bound  by  her  marriage  settlement,  by  which 
the  husband  had  covenanted  that  it  should  be  settled  upon  cer- 
tBitk  trusts :  and  it  was  held  to  be  bound,  on  the  ground  that 
the  father  having  died  during  the  coverture,  the  husband  be- 
came immediately  entitled.  ^^  Perhaps,*^  said  Lord  Hardwicke, 
**  the  event  might  have  happened,  that  she  would  not  have 
been  bound,  as  if  the  right  of  action  never  had  vested  in  the 
husband ;  but  here  it  did,  by  his  surviving  the  father."  The 
question,  he  added,  depended  on  the  general  rule,  that  what 
ought  to  be  done  was  considered  in  equity  as  done,  and  this 
ought  to  have  been  done,  (i.  e.)  the  covenant  ought  to  have 
been  performed  in  the  life  of|the  husband  (c). 


(a)  1  Yes.  sen.  19.    3  Atk.  530. 

(3)  1  Ves.  sen.  20.  The  report  in  Atkins  contains  similar  expressions, 
with  this  addition,  "  hut  it  has  been  frequently  determined  that  a  hus« 
t)and  may  assign  a  wife's  chose  in  action  for  a  valuable  consideration ;  but 
what  does  that  turn  upon  ?  Why,  upon  the  husband's  right  to  sell." 
There  is  probably  some  inaccuracy  in  the  latter  part  of  this  passage ;  Lord 
Hardwicke  would  have  given  some  better  reason.  According  to  both 
reports,  he  appears  to  have  been  distinguishing  between  present  and  future 
interests. 

(c)  It  is  stated  in  Homsby  v.  Lee,  that  the  reversion  fell  in  a  short 
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So  in  Medcfllfe  ▼•  Ives  {a),  where  a  roan^  by  a  settlement 
previous  to  his  marriage  with  the  infant  daughter  of  a  freeman 
of  Londoni  in  consideration  of  a  portion,  covenanted  with  the 
father  to  release  her  customary  part.  Lord  Hardwicke  said: 
<<  As  to  the  objection  of  the  customary  part  bong  a  posability, 
and  merely  a  contingency,  it  is  of  no  weight,  for  there  is  no 
doubt  but  it  might  be  released  in  equity ;  but  here  is  a  cove- 
nant, which  the  defendant  is  bound  by  in  all  events,  and  it  is 
no  objection  to  say  the  wife  was  under  age;  for  thougih,  in  this 
respect,  if  the  husband  were  dead,  the  articles  would  not  bind 
her,  and  she  would  by  survivorship  be  entitled  to  the  cus- 
tomary share  as  a  chose  in  action  not  recovered  or  received  by 
the  husband ;  yet  he  being  alive,  it  is  a  matter  that  accrues  to 
him  in  right  of  his  wife,  and  he  may  release  it,  and  his  release 
will  bind  her,  and  therefore  it  was  reasonable  he  should  per- 
form his  covenant*^ 

In  these  two  cases  the  covenants  were  entered  into  before 
the  marriage,  but  it  is  obvious  that  such  a  covenant  is  equally 
binding  on  the  husband  whether  made  before  or  after ;  and  so 
far  as  its  effect  depends  upon  its  being  the  agreement  of  the 
husband,  it  must  be  equally  binding. 

The  grounds  of  the  decision  in  th6  case  of  Theobald  v. 
Duffoy  {b)f  alluded  to  above,  in  which  an  assignment  by  the 
husband  and  wife  of  a  possibility  of  a  term,  not  assgnaUe 
at  law,  was  supported  in  equity  as  an  agreement  for  valuable 
consideration,  also  furnish  an  illustration  of  the  law  on  this 
subject.  The  judgment  did  not  rest  upon  the  circumstance 
of  its  being  the  husband's  act :  there  is  no  intimation  of  tiie 
husband  being  competent,  alone,  to  bind  future  interests  of 
%  his  wife  not  assignable  at  law :  it  turned  on  the  fact  of  the  wife 

baving  joined,with  the  assent  of  her  friends,  proceeding,  on  the 
notion  adopted  in  many  early  cases,  that  agreements  entered 
into  by  married  women  or  infants,  if  fair  and  reasonable,  mi^t 
be  enforced  in  equity. 


time  before  the  death  of  the  husband.  The  interest  had,  therefore*  ceased 
to  be  reversionary ;  and  it  might  have  been  contended,  upon  the  principle 
laid  down  by  Lord  Hardwicke,  that  the  fund  having  come  into  the  power 
of  the  hasband,  ought  in  his  lifetime  to  have  been  received  and  paid  to 
the  person  to  whom  he  had  assigned  it ;  and  that  it  should,  therefore,  be 
bound  by  the  assignment  But  this  point  does  not  appear  to  have  been 
noticed. 

(a)  1  Atk.  S3.  (b)  9  Mod.  101. 
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In  another  case  (a),  it  was  kud  down  by  the  XiOrd  Chan- 
cellor, that  the  husband  had  no  power  whatever  to  release  a 
future  right  of  his  wife^s ;  that  she  might  survive  him,  and  would 
then  be  entitled  to  it  in  her  own  right.  The  facts  were,  that 
the  wife^s  father,  being  a  freeman  of  London,  the  husband 
after  the  marriage,  in  connderation  of  c£lOO,  released  the  wife's 
customary  part :  he  survived  the  iather,  and  the  release  was 
ultimately  held  to  be  a  bar.  The  husband  being  alive  at  the 
time  when  the  interest  in  question  fell  in,  the  decinon  was  con- 
sistent with  the  opinion  expressed  at  first ;  it  seems  also  to  have 
turned  partly  on  the  fact  of  the  wife  having  agreed  to,  or  joined 
in  the  release  (b). 

The  cases  of  Hewitt  v.  CiDwcher,  and  Gregg  v.Crowcher(c), 
in  which  the  consent  of  the  wife  was  taken  to  a  sale  of  her  re- 
versionary interest  in  a  trust  fund,  seem  to  belong  to  that  class 
of  cases  in  which  the  Court  of  Chancery  sometimes  allowed  the 
wife^s  consent  to  be  given,  considering  its  effect  to  be  analogous 
to  that  of  a  fine  at  law.  This  practice  was  considered  in  Sper- 
ling V.  Rochford  (J),  Richards  v.  Chambers  {e),  and  Pickard 
▼.  Roberts  (/),  and  proceeded  upon  the  supposition  that  the 
property  was  not  in  the  power  of  the  husband,  and  that  it 
could  not  be  affected,  except  by  a  decree  founded  on*  the  wife's 
consent :  it  was  considered  that  the  wife's  right,  in  the  event  of 
her  surviving^  was  barred  by  force  of  the  consent  and  the 
decree,  and  not  by  the  husband's  assignment.  Such  cases^ 
therefore,  tend  to  show  the  titnited  extent  of  the  power  which 
the  husband  was  supposed  to  have. 

It  is  most  probable  that  the  wife's  consent  was  received  by 
Lord  Alvanley,  in  Gregg  v.Crowcher,  and  Hewitt  v.Crowcher, 
for  this  purpose,  and  not  for  the  sole  purpose  of  waiving  her 
equitable  right  to  a  provision.  In  his  Lordship^s  opinion,  ^*  no 
interest  of  hers  will  be  bound  but  by  her  consent,  not  taken  by 
the  negotiation  of  friends,  but  by  the  Court  itself  (g)."  In 
Woollands  v.  Crowcher  (A),  where  these  cases  were  produced 
in  argument,  they  were  understood  in  this  light:  it  was  said, 
that  the  consent  was  to  be  taken  by  analogy  to  a  fine^  and  that 
without  it  the  wife  would  not  be  bound.    The  Master  of  the 


(a)  Kemp  v.  Kelsey,  Free,  in  Chan.  544.  594.    8  Eq.  Ca.  Ah.  t67« 
(h)  Pkc.  in  Chan.  49S.  (c)  Cited  ante,  vol.  i.  p.  943. 

(d)  8  Ves.  164.  (e)  10  Ves.  680.  (f)  3  Madd.  384. 

(g.)  4  Ves.  18.  (A)  l«  Ves.  417. 
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Rolls  (Sir  W.  Grant)  also  considered  tbe  question  to  be, 
whether  the  wife's  right  by  survivorship  should  be  barred  bf 
allowing  her  consent  to  be  taken.     **  But  in  this  instance,"  he 
says^  ^  the  object  is  not  to  bar  her  equity  to  have  a  settlement, 
but  to  bar  her  right  to  survivorship,  for  upon  his  death  it 
belongs  to  her  enUrely.     She  is  ^ving  up  not  her  equity  only, 
but  her  entire  right  by  survivorship.     That  is  not  the  case  in 
which  the  Court  takes  her  consent.     If  the  husband  has  • 
right  to  convey,  let  him  exercise  his  right     But  why  this 
Court  should  join  and  aid  him  for  this  purpose  I  do  not  know.^ 
On  a  subsequent  day  his  Honour  said  that  he  should  take  the 
consent  de  bene  esse ;  the  principle  upon  which  this  was  done 
does  not  distinctly  appear  from  the  short  note  of  the  judgment; 
but  it  may  be  collected  that  his  Honour^s  intention  was  to 
receive  the  consent  without  prejudice,  leaving  open  the  ques^ 
tion  whether  the  wife  would  be  bound  by  it  if  she  survived : 
he  observed  that  the  effect  of  an  assignment  of  reversionary 
property  had  been  doubted,  and  referred  to  Saddington  v. 
Kinsman  (a).  . 

In  the  case  of  Howard  v.  Damiani  (6),  which  occurred  sub- 
sequently before  the  same  learned  Judge,  and  which  was  heard 
by  consent,  the  decree  was  most  probably  made  with  the  same 
view  as  that  in  Woollands  v.  Crowcher :  it  did  not  in  terms 
absolutely  confirm  the  sale,  directing  only  that  the  trustees 
should  be  at  liberty  to  make  the  transfer. 

In  another  case  before  Sir  Wt  Grant,  it  was  said  by  Sir  S. 
Romilly,  in  argument  (probably  referring  to  Richards  v.  Cham- 
bers), that  his  Honour  had  decided  that  the  husband  could  not 
assign  his  wife^s  reversionary  interest :  he  interposed,  saying, 
^*  That  is  if  it  could  not  fall  into  possession  during  his  life,  as 
a  reversion  upon  his  own  death ;  not  if  it  depended  upon  an 
event  that  might  happen  during  his  life  (c),'*  This  may  be 
thought  to  imply,  that  in  the  latter  ^ease  he  might  assign  it ; 
but  the  remark  was  obviously  made  only  to  correct  an  erroneous 
reference  to  Richards  v.  Chambers,  that  case  applying  only  to 
reversions  expectant  upon  the  husband^s  death,  and  not  affect- 
ing the  question  as  to  other  future  interests.  His  Honour^s 
observation,  in  another  case,  that  the  husband  can  dispose  of 
his  wife^s  property  in  expectancy  agunst  every  one  but  her 


(a)  1  Bro.  C.  C.  44.        (b)  2  Jac.  &  Walk.  458.        (c)  16  Ves.  188. 
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surviving  (a),  is  certainly  an  authority  against  the  opinion  that 
he  has  an  unqualified  power  of  assignment. 

It  may  be  observed,  also,  that  at  the  time  when  Lord  Hard- 
wicke  is  supposed  to  have  intimated  an  opinion  in  favour  of  the 
husband^s  power  of  assigning,  the  effect  of  his  assignment  for 
valuable  consideration  was  in  other  respects  not  settled  as  at 
present.  It  was  then  doubtful  whether  it  barred  the  wife^s 
equitable  right  to  a  provision ;  the  reasoning  which  has  led  to 
the  doctrine  now  established,  that  such  an  assignment  does  not 
defeat  the  wife's  equity,  applies  equally  to  the  present  ques- 
tion. *^  It  would  be  whimsical  then,^'  says  Lord  Alvanley^ 
^*  that  the  assignment  by  the  husband  for  valuable  considenu 
tion  should  put  that  assignee  in  equity  in  a  better  situation, 
than  the  husband  himself  is  in  at  .law  (6)." 

One  argument  in  favour  of  the  husband's  power  to  bind  the 
future  interests  of  his  wife  by  assignment  for  valuable  con- 
sideration, is  founded  on  the  power  which  he  is  supposed  to 
possess  of  binding  such  interests  by  his  release.  But  if  the 
supposition  were  clearly  right,  it  would  be  difficult  to  maintain 
any  very  close  analogy  between  a  power  of  assigning  for  a 
consideration,  and  a  power  of  releasing  without  any ;  and  still 
more  difficult  to  show  that  the  right  to  assign  must  be  co-ex- 
tensive with  the  power  to  release.  Many  cases  may  be  put  in 
which  a  release  will  operate  at  law  upon  that  which  the  party 
could  not  assign,  as  in  the  ca$e  of  the  release  of  a  bond  pre- 
viously assigned,  a  release  by  one  of  two  partners,  or  by  the 
husband  of  a  ferae  executrix.  If  the  rules  of  law  enable  a 
party,  by  his  release,  to  pass  a  greater  interest  than  he  possesses, 
it  does  not  follow  that  equity  must  give  a  similar  extension  to 
his  power  of  contracting,  or  interfere  to  effectuate  his  attempt 
at  alienation,  invalid  at  law,  and  purporting  to  affect  what  does 
not  belong  to  him. 

It  may,  however,  be  doubted,  whether  the  husband  has  even  . 
at  law  a  general  power  of  releasing  the  future  rights  of-  his 
wife. 

In  Thomson  v.  Butler  (c),  an  annuity  had  been  granted  to 
the  wife  for  her  life :  the  husband  by  deed,  in  express  terms 
reciting  the  annuity,  released  it.  The  wife  having  survived 
him,  brought  a  writ  of  annuity :  the  release  was  pleaded,  but 


<a)  1  Ves.  &  B.  i05.  (A)  4  Ves.  19.  (c)  Moore,  528.  The 

case  is  reported  on  another  point  in  Cro.  JSliz.  721. 
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was  held  to  be  no  bar^  because  the  husband^s  release  could  not 
extinguish  the  annuity  of  the  wife,  but  if  she  survived  she 
should  have  an  acdon  for  it  This  was  a  case  of  personal  pio- 
perty,  the  writ  of  annuity  being  a  personal  remedy  only  (a). 

To  this  decision,  the  opinbn  of  Lord  Holt,  in  Cage  v* 
Acton  (6)|  is  opposed ;  a  case,  however,  in  which  his  opucdoQ 
does  not  possess  the  high  authority  usually  attached  to  his 
name,  hb  judgment  upon  the  prindpal  point  in  question  having 
been  more  than  once  overruled,  and  the  reasoning  by  which  he 
supported  it  having  been  characterised  by  Lord  Koiyon  as 
merely  flimsy  and  technical  (c).  His  opinion  was,  that  any 
right  or  duty,  which  by  possibility  may  accrue  due  during  the 
coverture,  may  be  released  by  the  husband*  He  admitted, 
however,  that  a  right  or  duty  which  could  not  accrue  during 
the  coverture  could  not  be  released  by  the  husband,  according 
to  the  cases  of  Clark  v.  Thompson  (J),  Smith  v.  Stafford  {e)j 
and  Lupart  v.  Hoblyn  (jT ),  from  which  it  appeared,  that  a 
covenant  or  promise  made  by  a  third  person  before  the  mar- 
riage to  pay  a  sum  of  money  to  the  wife,  in  the  event  of  her 
surviving  the  husband,  could  not  be  released  by  the  latter. 
And  the  proposition,  that  a  legal  right  which  cannot  accrue 
during  the  coverture  is  not  releasable  by  the  husband,  seems 
to  be  well  settled :  it  is  difiScult^  however,  to  find  any  principle 
for  this  admitted  limitation  of  the  husband^s  power  of  relea^ng^ 
unless  it  be,  that  in  this  case  the  interest  and  the  right  of 
action  cannot  vest  in  him.  And  if  this  be  the  principle,  it 
seems  to  follow,  that  the  efi*ect  of  his  release  depends  upon  his 
having  an  interest  or  right  of  action ;  and,  therefore,  that  it 
will  not  operate  beyond  the  extent  of  his  interest,  if  no  right 
of  action  ever  vests  in  him* 

In  the  case  of  a  future  covenant,  e.  g.  a  covenant  to  pay 
money  at  a  future  period,  a  release  does  not  operate  as  a  re- 
lease of  the  right  of  action,  none  having  arisen ;  and  a  release 
of  all  actions  not  discharging  a  covenant  which  has  not  been 
broken  (g).  The  reason  why  it  may  be  released  by  express 
words,  is  said  to  be,  that  it  is  a  covenant  in  esse(k)^  though 


(a)  See  Co.  Litt.  144^  b.  (b)  1  Salk.  325.    1  Lord  Raym.  515. 

19  Mod.  888.    Comyn.  67.    Carth.  511.    Holtj  309.    1  Freem.  518. 
515,  ante,  voL  i,  p.  838.  (c)  5  T.  R.  384.  (d)  Cro.  Jac.  571. 

(«)  Ht>b.  816.    Hetl.  18.  (/)  1  Sid.  58.  {g)  Co.  litt 

292,  b.  (A)  10  Co.  51^^. 
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the  perfomumce  be  future,  and  that  the  release  discharges  the 
present  obligation  and  force  of  it  (a).  But  if  the  husband*s 
release  operated  in  this  manner,  its  effect  would  apply  equally 
to  every  future  covenant  made  to  his  wife*  Whether  the 
covenant  be  for  payment  of  money  on  the  death  of  the  hus- 
band, or  on  the  death  of  a  third  person,  it  is  equally  a  covenant 
in  esse,  and  its  present  obligation  and  force  is  the  same.  And 
it  would  therefore  follow  [as  it  was  contended  in  Smith  v. 
Stafford  (5)]  that  the  husband  might  release  a  covenant,  o^ 
promise,  which  could  not  take  effect  in  his  lifetime :  but  it  has 
been  held  that  he  has  not  that  power. 

In  the  case  in  Rolle  (r),  it  was  said  that  the  husband  might 
release  a  legacy  payable  to  his  wife  at  a  future  day,  because  he 
had  an  interest  in  it  before  the  day  of  payment,  which  interest 
it  was  clear  he  might  have  released.  According  to  this  case, 
his  power  of  releasing  results  from  his  interest :  and  this  is  con- 
sistent with  the  case  of  Thomson  v.  Butler,  and  with  the 
opinion  that  his  release  does  not  operate  on  that  which  cannot 
take  effect  in  his  lifetime.  If  then  the  effect  of  his  release  re- 
sults from  his  interest,  its  effect  ought  on  principle  to  be  co- 
extensive with  that  interest.  When  the  nature  of  the  future 
right  is  such  that  he  has  no  interest,  his  release  is  inoperative  ; 
and  when,  as  in  the  case  of  a  future  covenant  or  promise,  he 
has  only  a  limited  interest,  it  would  follow  that  his  release 
ought  to  operate  only  so  far  as  his  interest  extends. 

These  observations  refer  only  to  cases  where  there  is  no  im« 
mediate  right  of  action.  Different  considerations  might  apply, 
if  the  future  debt  were  secured,  so  that  the  husband  might 
have  an  immediate  right  of  action,  as  if  a  judgment  had  been 
^ven,  or  a  bond  of  which  part  of  the  condition  had  been 
broken.  The  case  might  also  be  different,  if  the  debt  were 
actually  paid  to  the  husband  before  the  time  of  its  becoming 
due.  In  that  case,  the  defence  to  an  action  brought  by  the 
wife  surviving  would  be  different,  the  question  depending 
not  on  the  release,  but  on  the  payment  pleaded  as  a  perform- 
ance of  the  covenant  or  promise. 

But  whatever  may  be  the  rule  of  law  with  respect  to  the 
husband's  release  of  a  legal  demand,  it  does  not  by  any  means 
follow,  that  the  same  rule  must  prevail  with  reference  to  equit- 
able rights.     The  effects  of  releases  of  legal  demands  depend 


(a)  Hob.  «16.  Q)  Ibid.  (c)  Cited  ante,  voL  i.  p.  241. 
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on  many  technical  rules  as  to  joinder  in  action,  and  the 
forms  of  pleading,  which  are  not  adopted  in  equity.  The 
effect  of  a  release  in  equity  is  more  analogous  to  that  of  an 
agreement  or  a  grant,  than  to  that  of  a  release  at  law.  The 
plea  of  a  release  must  in  general  show,  that  it  was  founded  on 
consideration  (a),  and  the  effect  of  the  plea  is  in  some  other  re- 
spects different  from  that  at  law  (i).  And  a  voluntary  release 
of  contingent  and  executory  interests  in  equity,  has  been  held 
inoperative,  even  as  against  the  party  releasing  (c).  In  one 
case  the  Lord  Chancellor  says,  that  at  law  a  possibility  may 
be  released,  but  distinguishes  the  case  before  him,  because  it 
was  *^  a  demand  in  equity  under  a  trust  (J).'^ 

In  Salkeld  v.  Vernon  (^),  the  husband  released  his  wife's 
orphanage  share  of  her  father's  estate^  receiving  legacies  under 
his  will :  yet  it  was  considered  doubtful  whether  this  release  of 
a  present  interest,  and  for  consideration,  could  be  binding  upon 
the  wife  surviving.  With  respect  to  future  interests-in  choses 
in  action  of  an  equitable  nature,  it  was  expressly  laid  down  in 
Kemp  V.  Kelsey  (y ),  that  the  husband  could  not  release  them ; 
the  same  may  be  inferred  from  Bush  v.  Dalway,  and  Medcalfe 
V.  Ives.  The  dictum  of  Lord  Hardwicke  in  Bates  v.  Dandy, 
cited  before,  appears  to  allude  to  the  distincUon  between  re- 
leases of  legal  and  equitable  demands:  ^*  though  he,  the  hus- 
band, cannot  dispose  of  her  chose  in  acUon  without  a  valuable 
consideration,  yet  he  may  release  the  wife's  bond  without  re- 
ceiving any  part  of  the  money  {g)^*  This  seems  to  confine  the 
husband's  power  of  releasing  to  legal  demands,  such  as  those 
on  bonds,  making  a  distinction  between  them  and  others  which 
be  cannot  affect,  except  for  consideration. 

There  seems,  therefore,  no  reason  for  supposing,  that  the 
husband  can  release  the  future  equitable  interests  of  the  wife^ 
so  as  to  bind  her  surviving.  The  case  may  be  different,  if  the 
sum  due  to  the  wife  is  actually  pidd  to  him,  the  question  then 
being,  whether  payment  before  the  day  is  not  a  sufficient  de- 
'  fence.  In  Doswell  v.  Carle  (A),  the  wife  was  entitled  to  a  trust 
fund,  subject  to  her  mother^s  life  interest :  the  trustee,  with  the 
assent  of  the  mother,  paid  it  to  the  husband,  who  afterwards 


(a)  See  S  Scho.  and  Lef.  728.    Gilb.  For.  Rom.  57.    Mitford  on  Plead- 

ings,  8iS.  (b)  See  2  Bligh.  617.  (c)  Robinson  v.  Bayasor, 

3  Vin.  Ab.  155.    Morris  v.  Burroughs,  1  Atk.  399.  (d)  3  Vin.  Ab. 

155.        (e)  1  Eden.  64.  (/)  Ante,  p.  515.  (g)  2  Atk.  208, 

(A)  12Vc8.  473. 
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died  before  the  mother,  leaving  his  wife  surviving:  it  was 
held,  that  the  latter  was  barred. 

Another  argument  in  favour  of  the  opinion,  that  the  husband 
can  assign  the  future  choses  in  action  of  hb  wife,  is  drawn 
from  a  supposed  analogy  to  his  power  over  her  interests  in 
terms  of  years.  But  the  right  which  the  husband  has  in  his 
wife'^s  chattels  real,  is  essentially  different  from  that  which  he 
has  in  her  choses  in  action.  With  respect  to  the  latter,  he 
acquires  by  the  marriage  only  the  right  of  suing  for  them 
jointly  with  her,  and  reducing  them  into  his  possession ;  but 
until  they  are  reduced  into  possession  the  whole  right  is  in  her. 
If  the  husband  dies  first,  her  right  continues;  and  if  a  suit  has 
beA  commenced,  his  death  does  not  cause  an  abatement,  except 
under  particular  circumstances  (a).  If  she  dies  first,  the  right 
of  action  which  the  husband  acquired  by  the  marriage  ceases : 
the  property  is  still  hers;  the  husband  can  only  sue  for  it  in 
the  character  of  her  administrator  (6),  and  takes  it  subject  to 
her  debts  (c). 

On  the  other  hand,  with  respect  to  the  wife*s  chattels  real, 
he  acquires  a  legal  estate  by  the  marriage ;  he  may  bring  eject- 
ment in  his  own  name  (d),  and  on  her  death  this  estate  con- 
tinues in  him,  in  his  own  right,  without  taking  out  admini- 
straUon  (e).  His  power  of  assigning  a  legal  interest  in  a  term, 
is  a  legal  power  depending  on  the  nature  of  his  estate ;  his 
power  of  assigning  an  equitable  interest  in  a  term,  arises  by 
analogy  to  his  power  over  a  corresponding  legal  interest  {J^ ;  and 
hence,  in  either  case,  his  assignment  does  not  require  a  con- 
sideration to  support  it :  its  effect  does  not  depend  on  contract. 
But  his  assignment  of  a  chose  in  action  can  only  take  effect  as 
a  contract*     There  is,  therefore,  no  analogy  between  the  cases. 

The  authorities  do  not  settle  how  far  the  husband's  power 
extends,  with  respect  to  those  executory  and  contingent  in- 
terests in  legal  terms  of  years  which  are  not  assignable  at  law, 
and  with  respect  to  corresponding  equitable  interests.  Accord- 
ing to  Lampef  s  case  {g)y  he  may  release  them ;  but  in  that  case 
the  husband  was  alive  at  the  time  when  the  interest  vested. 
An  interest  of  this  description  resembles  a  chose  in  action  in 


(a)  Anon.  3  Atk.  785.  Coppin  v. ,  9  P.  W.  4»«.    Mitford's 

Pleadings,  p.  4r.  (b)  Ante,  vol.  i,  p.  205.             (c)  Ante,  p.  TS. 

(d)  Ani<,  vol.  i,  p.  185.  (0  Ibid.  p.  173.              (/)  Ibid.  p.  177, 
78.             (g)  10  Co.  46. 
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not  bring  assignable  at  law ;  and,  therefore,  an  assignment  of 
it  must,  it  is  said,  be  for  valuable  consideradoa  (a),  and  is 
treated  as  standing  on  the  footing  of  an  agreement  (b).  It 
seems,  therefore,  that  the  question,  whether  the  husband^s 
assignment  of  such  an  interest  will  bind  the  wife  surviving, 
depends  upon  principles  similar  to  those  which  apply  to  his 
assignment  of  her  future  choses  in  action. 


(a)  1  Atk.  880.    2  Atk.  908.  (i)  Theobald  v.  Doffby,  9  Mod. 

109. 
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Cotes  V.  Davis,  ii.  108, 169 
Cother  v.  Merrick,  .  i.  108 
Cotter  V.  Layer,  i.  496;  ii.  268 
Cottle  V.  Fripp,  .  .  i.  324 
Cotton  V.  Cotton, 

i.  622;ii.78 
Cotton  V.  King,  .  .  i.  166 
Cotton  V,  Scaranck,  i.  381 
Cotterell  v«  Dutton,  .  i.  66 
Cottrell,  ex  parte,  .  ii.  81 
Coventry  v*  Coventry, 

i.  135,  497 
Court  V.  Jeffrey,  .  ii.  246 
Cowper  V.  Scott,  .     ii.  7 

Cox  V.  Chamberlain, 

i.628;  ii.  103 
Cox  V.  Kitchen^  .  ii.  118 
Coxe  V.  Day,  .  ^  .  i.  117 
Coysegame,  ex  parte ^ 

i.  231,286 
Crabtree  v.  Bramble,--  i.  866 
Cranley  v.  Hale,  .  i.  330 
Cray  V.  Willis,  .  .  i.  476 
Crockery.  Kelsey,  i.  626,630 
Croft  V.  Lyster,  .    i.  89 

Croft  V.  Slee,  ii.  200,  206 
Crookes  v.  Fry,  ii.  119, 128 
Crop  V.  Norton,  •  .  i.  646 
Cross  V.  Hudson,  ii.  102 

VOL.  ir. 


Page 

Crouch  V.  Stratton, 

i.  490;  ii.  21,52 
Crump  V.  Norwood,  .  i.  10 
Cumberford'^s  case,  i.  120 
Cunningham  v.  Moody, 

i.  20,  29,  366 
Curtis  V.  Curtis, 

i.  449,  462,  464 
Curtis  V.  Price,  i.  317,  629 
Curwin  v.  Miller,  .  i.  233 
Cusack  V.  Cusack, 

i.  631 ;  ii.  43 

D. 

D'Aguilar  v.  D^Aguilar, 

ii.  476 
Dakins  v.  Beresford,  ii.  162 
Dalbiac  v.  Dalbiac, 

ii.  222,  263 
Dalrymple  v.  Dalrymple, 

i.  336, 338 ;  ii.  446, 469, 474 
Daly  V.  Lynch,  .  .  i.  479 
Danby's  case,  .  .  i.  638 
Daniel  v.  Adams,  i.  543,  548 
Daniel  v.  Goodwin,  ii.  188 
Daniel  v.  Upton,  .  .  ii.  98 
Darcy  v.  Blake,  i.  364,  360 
Darley  v.  Darley,  .  ii.  158 
Darlington  (Earl  of)  v. 

Pulteney,  .  .  ii.  188 
Davies  v.  Baily,  .    ii.  64 

Davies  v.  Davies,  .  ii.  310 
Davis  V.  Jones,  .  .  i.  548 
Davis  V.  Lees,  .  .  i.  432 
Davis  V.  Marlborough,  i.  237 
Davies  v.  Selby,  i.  351 

Davison  v.  Atkinson,      ii.  163 
Davison  v.  Gardiner,    ii.  2(^)0 
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Davys  v.  Howard^  i.  513 

Dawson  v.  EUis^  .  i.  307 
Day  V.  Padrone,  i.  212,  «13 
Deacon,  ex  partem  ii.  129 

Deacon  v.  Smith,  i.  612,  513 
Dean  v.  Delaware,  •  ii.  9 
Deekes  v.  Strutt,  .  .  i.  198 
De  Ga'dlon  v.  L'Aigle,  ii.  120 
De  Gray  v.  Richardson^ 

i.  11,20 
Delver  v.  Hunter,  i.  453,  454 
De  Manneville  v.  Cromp- 

ton, i.  166 

Den  V.  Abingdon,  i.  393,  395 
Dench  v.  Bampton,  i.  86 

Dennis's  case,  .  .  i.  465 
Derry   v.   Duchess  of 

Mazarine,  .  .  ii.  120 
Devese  v.  Pontet,  ii.  59>  60 
Dewey  v.  Bayntun,  •  i.  306 
Dicken^  ex  parte,  ii.  93 

Dicksen  v.  Robinson,  i.  581 
Dier  v.  East,  .  .  ii.  Ill 
Diggers  case,  .     .     ii.  99 

Dillon  V.  Dillon,  .  i.  499 
Dillon  V.  Grace, 

ii.  179,  240, 254 
Dimmock'^s  case«  i.  386 

Dingwall  v.  Askew,  i.  171 
Dixon  V.  Harrison,  i.  94, 374 
Dixon  V.  Olmius,  ii.  160 

Dixon  V.  Saville,  i.  357 

Dobbyn  v.  Comeck,  ii.  493 
Dobson  V.  Dobson,  i.  440,  445 
Dodgson  V.  Haswell,  iL  478 
Dodson  V.  Hay,  .  .  i.  20 
Doe  V.  Butcher,  .  .  ii.  75 
Doe  V.  Britain,  .  .  ii.  lOJL 
Doe  V.  Calvert,  .    i.  101 


Doe  V.  Caven, 
Doe  V.  Chicheafer, 
Doe  V,  Creed, 
Doe  V.  Hutton, 
Doe  V.  Jersey, 
Doe  V.  Jesson, 
Doe  V.  Jones, 


ii«188 

i.590 

J.  ISO 

i.  7, « 

i.590 

i.66 

1.360 


Doe  V.  Martin,  i.  302,366 
Doe  V.  Mayler,  .  .  L  122 
Doe  V.  Peach,  .  .  ii.  195 
Doe  V.  Pierce,  •  .  ii.  196 
Doe  V.  Radcliffe,  .  i.  1% 
Doe  V.  Roach  •  •  i.  443 
Doe  V.  Scudamore,  •  L  9 
Doe  V.  Smith,  .  .  i.  130 
Doe  V.  Staple,  ii.  69,  70, 181 
Doe  V.  Thorley,  .  ii.  210 
Doe  V.  WeUer,  i.  91, 171, 366 
Doe  V.  Wilson,  •  •  i.  52 
Doe  d.  Bartlett  v.  Ren- 

dle,  ....    i.  119,121 
Doe  d.  Bromley  v.  Betti- 

ion,    .    .    i.  126,  127, 134 
Doe  d.  Copleston  v.  Heirn, 

1.135 
Doe  d.  Freestone  v.  Par- 

ratt, i.  52 

Doe  d.  King  v.  Frost,  ii.  504 
Doe  d.  Netheroole  v. 

Barde,     ....    i.  143 
Doe  d.  Newby  v.  Jackson, 

L88 
Doe  d.  Roberts  v.  Pol. 

grean,    .    .    i.  173 ;  ii.  77 
Doe    d.    Scholefield    V. 

Alexander,        .     .    i.  133 
Doe  d.   Shrewsbury    v. 

Wilson,  i.  110,   113,   115, 

129,  132, 133 
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Doe  d.  Sutton  v«  Hanrey, 

i.  99,  136 
Doe  d.  Tarrant «,  Hellier, 

L  82,  85,  88 
Doe  d.  Tennyson  v.  Yar- 

boroughy       .    •    .    i.  121 
Doe  d.  Wilmot  v.  GilTard, 

1.1589 
Dolin  V.  Coltman^  i.  538 

Dorchester  ( Lord )  v.  Earl 

of  Effingham,  .  .  i.  583 
Dorchester  v.  Webb,  ii.  79 
Dormer  y  Thurland,  iL  191 
Doffvrell  v.  Earle,  i.S20;  ii.  520 
Douglas's  case,  •  .  i.  275 
Dowling  V.  Constable,  ii.  458 
Downing  v.  Seymour,  i.  184 
Draper's  case^  •  .  i.  178 
Drivier  v.  Thompson,  i.  143 
Druce  v.  Dennison, 
i.  180,  290, 296,  590,  596 ; 

ii«62 
Drury  v.  Drury, 

1.365,476,479,480,481, 
483,486,494;  ii.  26 
Drybutter    v.   Bartholo- 
mew,    .     .     .    i.  138, 342 
Dubois  V.  Hole,        •    ii.  265 
Dues  V.  Smith,  •    L  265 

Duffv-Dalzell,  .  ii.  187 
Doncan  v.  Duncan,  .  ii.  291 
Duncombe  v.  Duncombe, 

i.d60 
Duncombe  v.  Wingfield, 

i.  76 
Dundas  v.  Dutens, 

i.  307,  814,  316 
Dtttiston  V.  Burtifell,      i.  213 


Page 

Durand  v.  Durand, 

ii.  290,  299 
Durant  v.  Titley,  ii.  280,  281 
Dumford  v.  Lane, 

i.485;  ii.  26,27 
Duroure  v.  Jones  i.  65 

Dutton  V.  Dutton,  iL  144, 314 

B. 

Earlev.  Peale,  •  .  ii.  112 
Eastcourt  v.  Weekes,  i.  84 
Eastwood  V.  Vinke, 

i.  515;  ii.  57 
Eocleston  v.  Berkley,  i.  456 
Edmundson  v.  Cox,  iL  15 
Edmonds  v.  Townshend, 

L255 
Edwards  v.  Edwards,  ii.  188 
Edwards  v .  Freeman,  ii.  1 0 
Edwards  v.  Harben,  i.  319 
£kiwards  v.  Slater, 

L135;ii.  100 
Edwards  v.  Rourke,  ii.  128 
Elder,  ex  parte  ^  .  .  iL  82 
Eliliank  v.  Montolieu, 

L  261,263,295 
Ellah  V.  Leigh,  .  ii.  120 
fllis  V.  Atkinson,  •  i.  253 
Ellis  V.Ellis,  .  L  258,  262 
Ellis  V.  Sandham,  .  i.  113 
Ellison  V.  Ellison,  .  ii.  131 
Elliot  V.  Collier,  L  205;  iL  11 
Elliot  V,  Cordell,  .  L271 
Elliot  V.  Gurr,  .  .  ii.  462 
Elliot  T.  Hele,  .  .  L  499 
Elton  T.  Shephard, 

iL  160,  202, 216 
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Elwprthy  v.  Bird,  ii.  293,  298 
Elworthy  v.  Wickstead, 

1. 266, 285 
Emery  v.  Wase,  i.  64S,  64j8 
Erish  V.  Rivers,  .  .  i.  62 
Erving  v.  Peters,  .  i.  903 
Essex  V.  Atkins, 

ii.  186, 215, 217, 260,  259 
Estcourt  V.  Estcourt,  i.  478 
Etherington  v.  Parrott, 

ii.  109,  114 
Eustace  v.  Keightley,  i.  498 
Evans  v.  Charles,  .  ii.  66 
Evans  v.  Chesshire,  i.  2S3 
Evelyn  v.  Templar,  i.  809 
Ewbank  v.  Hallowell,  ii.  76 
Ewing  V.  Wheatley,  iL  496 
Exeter  (the  Bishop's)  case, 

i.605 
Eyres  v.  Coward, 

i.  202;  ii.  76 
Eyston  v.  Studde,      .     i.  608 

F. 

Fairbearil  v.  Bowers,       ii.  16 
Fairthome  v.  Blacquiere, 

ii.  120 
Farrers  v.  Granard,  ii.  122 
Fawkner  v.  Watts,  .  ii.  9 
Fellowes  v.  Stewart^  ii.  492 
Fenner^s  case,  .  .  ii.  462 
Fenny  v.  Durrant,  .  i.  895 
Ferrers  v.  Ferrers,  .  i.  467 
Fettiplace  v,  Georges, 

ii.  140,  182,  186 
Field  V,  Serres,  ii.  187,  817 
Finch  V.  Dudden,      •    ii.  129 


Firebrass  d.  Symes  v. 

Pennant,  .  .  .  i.  5 
Fisher  v.  Forbes,  i.  426,  618 
Fitchet  v.  Adams^  .  i-  67 
Fitzhugh's  case,  •  .  i.  54* 
Fitzwilliam's  case,  .  i.  134 
Fitzer  v.  Fitzer, 

i.813;  ii.  282, 298,  299 
Flavel  v.  Ventrice, 

i.4S;  ii.  508,  507 

Fletcher  v.  Fletcher, 

ii-  273, 297,  816 
Forbes  v.  Phipps,  .  L  217 
Forder  v.  Wade,  i.  866, 866 
Forrester  v.  Leigh,  ii.  146 
Forse  v.  Hembling,  •  ii.  68 
Forsight  ▼.  Grant,  •  ii.  66 
Fortescue  v»  Hennab, 

ii.  15,  42 
Foster  v.  Cook,  .  -  i.  697 
Foster  v.  Hodgson,  .  i.  808 
Foster  v.  Kirkley,  i  438 

Foster  v.  Pitfall,  i.  621, 622 
Foster  v.  Stewart,  .  i.  421 
Fothergill  v.  Fothergill, 

L49S,  497 
Fountain  v.  $inith,  .  i.  214 
Fowke  V.  Hunt,  .  .  ii.  8 
Fowler  v.  Fowlar,  •  ii.  ISS 
Fox  V.Wright,  .  .  i.287 
Francis  v.  Wizzdl,  iL  244 
Frank  v.  Duchess  of 

Pienne,  .     .     .     .     ii.  121 
Frankland  v.  Nicholson, 

ii.490 

Franks  v.  Martin,  .  ii.  475 
Franco  v.  Franco,  •  i.  271 
Eraser  v.  Baillie,       .    i.  261 
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Frazer  v.  Frazer,  .  iL  310 
Frederick  v.  Frederick,  ii.  17 
Frederick  v.  Hartwell,  i.  254 
Freeman  v.  West,  i.  102 

Freemount  v.  Dedire,  i.  492 
Freestone  ▼.  Parrott,  i.  62 
French  v.  Davies,  i.  586, 596 
FuUiam  v.  Harris^  .  i.  430 
FuUwood^s  case,         .    i.  41 1 

G. 

Gage.  See  Cage. 
Gage  V.  Lyster,  .  ii.  305 
Gamock  v.  Cliffs,  .  i.  426 
Gardner,  ex  part Cj  .  ii.  81 
Gardner  V.  Townshcnd,!.  613 
Gardner  v.  Walker,  i.  261, 274 
Garforth  v.  Bradley,  i.  295 
Garrick  v.  Camden, 

1.330:  ii.  63,65 
Garth  v.  Cotton,  .  i.  421 
Gurthshore  v.  Chalie, 

i.  490;  ii.  45,  48,  53,  59 
Gaskarth  v.  Lowther,  1.  308 
Gate  V.  Wiseman,  i.  50,  561 
Gawden  v.  Draper, 

ii.  277,  814 
Gayn»  Vk  Wilkinson, 

i.  229,  245 
Gay  V.  Kay,     .     .     .     i.  424 

George  v. ,  ii.  69, 178 

George  v.  Bank  of  Eng- 
land,      i.  54 

Gerard  v.  Gerard,  .  i.  344 
Gervoyes**s  case,  .  •  i.  493 
Gibson  v.  Wells,  .  1*20 
Gilchrist  v.  Brown,  ii.  119 
Gilpin  V.  Cookson,    .    i.  396 


Page 

Gilpin  ▼.  Smith,  i.  193,  194 
Girling  v.  Lee,  .  .  L  492 
Gladstone  v.  Ripley, 

i.  482, 488 
Glaister  v.  Hewer,  .  i.  64 
Glegg  V.  Glegg,  i  i.  493 
Goddard  v.  Complin,  i.  619 
Godwin  v.  Winsmore, 

i.  856, 375 
Gold  V.  Rutland,  .  ii.  140 
Goldingham  v.  Sands,  i.  436 
Groldsmid  v.  Broiner,  ii.  476 
Goldsmid  v.  Goldsmid,  ii.  19 
Grooch's  case,  •  .  i.  809 
Goodenough  v.  Good- 
enough,  i.  450 ;  ii.  504,  506 
Goodill  V.  Brigham, 

ii.  102,  181 
Goodright  v.  Cator,  ii.  lOl 
Goodriglit  V.  Str&phan, 

i.  91,  95, 137,  139 
Goodtitle  v.  Funucan, 

i.  119,120,121,  135 
Goodtitle  V.  Newman,  i.  31 
Gore  V.  Knight,  .  ii.  140 
Gore  V.  Perdue,  i.  389,  433 
Gosling  V.  Warburton,  i.  460 
Govier  v.  Hancock, 

i.  561;  ii.  115  * 
Gowland  v.  De  Faria, 

i.  233 ;  ii.  258 
Graham  v.  Graham,  i.  465 
Graham  v.  Londonderry, 

ii.  141,  143,  146 
Graham  v.  Wigley,  ii.  323 
Granby  v.  Allen,  .  ii.  106 
Grave  v.  Lord  Salisbury, 

ii.  68 
Grange  v.  Tiving,      .    ii.  99 
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Granger,  ex  partem  .  ii.  81 
GreaUy  v.  Noble,  ii.  304,  305 
Greatorex  v.  Gary,  .  i.  598 
Green  v.  Dalton,  ii.  493 

Green  v.  Ekins,  .  i.  4SS 
Green  v.  Green,  i.  666,  578 ; 

ii.  454,  477 
Green  v.  King,  •  •  i.  52 
Green  v.  Harvey,  i.  561 

Green  v.Otte,  .  .  i.  260 
Greneley's  case^  •  •  i.  57 
Greenwood  v.  Green- 
wood, •  «  .  •  L  831 
Gregg  V.  Crowcher,  ii.  515 
Gregory  v.  Lockyer,  ii.  245 
Grenville  v.  Blyth,  .  i.  20 
Gretton  v.  Haward,  i.  623 
Grey  v.  Kentish,  i.  248, 246 ; 

iL512 
Grey  v.  Williams,     . 
Griffin  V.  Stanhope, 


i.4a6 

i.  802, 

819 

i.  547 

ii.  265 


Griffin  V.  Taylor, 
Griffith  y.  Hood,      . 
Grigbyv.  Cox,    ii.  186,  217, 

259 
Grogan  ▼.  Cooke,  i.  316 

GroomCf  ex  patief  .  iL  81 
Gro^venor,  exparte^  ii.  319 
Grove  v.  Hooke,  .  i.  492 
Grute  V.  Lowcroft,  i.  177 
Gudgeon  v.  Ramsden,  ii.  10 
Gullan  V.  Trimbey,  ii.  225 
Guise  v.  Small,  .  .  i.  258 
Guth  V.  Guth, 

ii.  293,  295,  814 
Guy  V.  Pearkes,  i.  281,  814 
G  Wynne  v.  Hcaton,       L  235 


H. 


ftp 
ii.l28 

iL160 

1.887 

i.ll7 

ills 

L540 


Haddock  v.  Howard, 
Haig  V.  Swiney, 
Hall,  ex  partCy  .  < 
Hall  V.  Dewes,  .  . 
Hall  V.  Hall, 
Hall  V.  Hardy,  .  . 
Hales  V.  Maigerum, 

ii.  203,  216 
Halsey  v.  Halsey,  .  i.  267 
Hambly  v.  Trott,  i.  190,  421 
Hamilton  v.  Mohun, 

L872,455 
Hamilton  v.  Mordaunt,  i.  127 
Hanckes  v.  Jones,  •  ii.  43 
Hancock  v.  Hancodt,  iL  18 
Hanger  v.  Fry,  .  .  i.  400 
Hardy  v.  Robinson,  i.  214 
Harford  V.  Dillon,  i.  80, 403 
Haiford  v.  Morris, 

ii.  495,  499 
Harnett  v.  Yielding,  i.  54S 
Harrington  v.  Smith,  i.  617 
Harris  v.  Lee,  .  .  ii,  112 
Harris  v.  Morris,  ii.  109, 115 
Harrison  v.  Dixon,  i.  20B 
Harrison  v.  Harrison,  iL  190 
Harrison  v.  Massam,  i.  430 
Hartly  v.  Hurle,  •  iL  160 
Hartly  v.  West,  .  L  623 
Harvey  t.  Cooke,  •  ii.  119 
Harvey  v.  Harvey,  i.  441 
Hastings  v.  Dougla3>  ii.  141 
Haselinton  v.  Gill, 

i.819;  ii.iea 
Hattcm^s  case,  .  •  •  L  83 
Hatchett  v.  Baddeley,  ii.  118 
Haverington*s  case,  i.  539 
Hawes'*s  case,        .    .    i.  439 


Name9  of  Cases. 


Page 
1.317 


Hawes  v.  Leader, 
Hawke  v.  Corri, 

ii.  454,  456,  469 
Hawkins  v.  Kemp,  i.  117 
Haworth  v.  Herbert,  i.  660 
Hawkins  v.  Obyn, 

i.S43;  ii.  512 
Hawtrey's  case,  .  .  i.  77 
Hay  V.  Palmer,  .  ii,  80* 
Haydon  v.  Gould, 

n.  451,  466,  468,  473,  477 
Haynes  v.  Mico,  ii.  64, 65, 67 
Head  ▼.  Head, 

ii.  293,  297,  814,  319 
Headep  v.  Rosher,  ii.  184, 258 
Hearle  v.  Greenbank, 

i.  22,23;  ii.98 
Heard  iit«  Stanford,  .  ii.  74 
Heame  v.  Barber,  .  ii.  11 
Heatly  v.  Thomas, 

ii.  200,  204,  216,  241 
Heaton  ▼.  Hassell,  .  i.  291 
Hedd  V.  Chaloner,  •  i.  88 
Hedges  v.  Everard,  i.  492 
Heffer  v.  Heffer,  .  ii.  492 
Helps  V.  Hereford,  i.  140 
Hemming  v.  Price,  ii.  450,  462 
Henley  v.  Webb, 

i.  859,  368,  373 
Henstead's  case,  ii.  68 

Herbert  v.  Herbert, 

i.338;  ii.  138 
Herbert  v.  Vernon,  i.  432 
Heme  v.  Benbow,  i.  420 

Herring  V.  Brown,  ii.  100, 103 
Herrey  v.  Ashley, 

i.  480,  486;  ii.  26 
Hervey  v;  Hervey, 

i.  474, 600, 506;  ii,  162, 
253,  452,  466 
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Hetherington  v.  Rey- 
nolds,     .     .     .     .     ii.  128 
Hewitt  V.  Crowcher, 

i.  243,  247,  248 ;  ii.  515 
Heygate  v.  Annesley,  i.  218 
Hienel  v.  Fierville,  ii.  489 
Higginson  v.  Kelly,  ii.  83, 93 
Higginbotham  ▼.  Holme,  ii.  86 
Highway  v.  Banner, 

i.  26,  27,  632 
Hill,  ex  parte,  .  ii.  83 
Hill  y.  Adams,  ,  i.  634,  635 
Hill  V.  Bishop  of  Bristol, 

i.  622 
Hill  V.  Bishop  of  Exeter, 

L301 
Hill  V.  Caillovel,  .  i.  234 
Hill  V.  Saunders, 

i.  95,  108, 110 
Hilliard  v.  Hambridge,  i.  213 
Hinder  v.  Rose,  .  •  ii.  12 
Hinton,  ex  partem  ii.  88 

Hinton  v.  Hinton,  .  i.  358 
Hinton  v.  Hudson,  ii.  116, 812 
Hitchin  v.  Hitchin, 

i.  371,  373,  382,  597 
Hixon  V.  Oliver,  .  ii.  202 
Hoare  V.  Hoare,  ii.  279,  314 
Hoare  v.  Parker,  .  i.  451 
Hobbs  V.Hull,  .  ii.  284 
Hoby  V.  Hoby,  .  .  i.  406 
Hodges  V.  Beverley,  i.  211 
Hodges  V.  Windham,  ii.  322 
Hodsden  v.  Lloyd, 

1.189;  ii.  70 
Hody  V.  Lunn,  .  .  i.  540 
Hodgson,  ex  parte^  ii.  83,  91 
Hodgkinson  v.  Fletcher, 

ii.  308,  312 
Holder  v.  Dickenson,   ii.  448 
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Holder  v.  Farley,  .  L  667 
Holdemesse  (Lady)  v. 
Marquis  of  Caraiar- 
thcn,  .  .  .  .  i.  344 
Holloway  v.  M illard,  i.  310 
Holmes  v.  Coghill,  •  i.  499 
Holmes  v.  Wood,  .  L  214 
Holt  V.  Brien,  .  .  ii.  110 
Holt  v.  Clarendeux,  i.  486 
Holt  V.  Holt,  i.  298,  608 
Honor  v.  Honor,  i.  632 

Hony  V.  Hony,     .     •    i.  421 
Hooker  v.  Hooker, 

i.  9,  10,  362,  366 
Hookham  v.  Chambers, 

ii.  119,  120 
Hore  V.  Woulfe,  .  i.  217 
Horn  V.  Horn,  .  •  i.  316 
Homer  v.  Horner,  ii.  488 
Horner  v.  Liddiard,  i.  340 
Horn  V.  Noel,  .  .  ii.  476 
Hornbubkle  v.  Horn- 
bury,  ....  ii.  ^12 
Hornsby  v.  Lee,  .  i.  238, 
240,  243 ;  ii.  609,  613 
Horseman  v.  Abbey, 

i.  330;  ii.  161 
Horsey  v.  Daniel,  .  i.  198 
Horwood  V.  Heffer, 

ii.  112,  113 
Hough  V.  Ryley,  .  i.  266 
Hovey  v.  Blakeman,  ii.  232 
Howard  v.  Bartlet,  i.  666 
Howard  v.  Cavendish, 

i.  394,  396,  424 
Howard  v.  Damiani, 

1.247;  ii.  616 
Howard  v.  Hooker,  i.  164 
Howell  V.  George,  •  i.  648 
Howell  V.  Handforth,    ii.  302  ^ 


Page 

Hbwell  V.  Maine,  .  i.  218 
Howman  v.  Corrie,  i.  210, 298 
Hughes  V.  Clubb,  i.  621,  622 
Hulme  V.  Tenant,  .  ii.  182, 
240,  241, 248,  250,  254 
Hume  V.  Edwards,  ii.  11 

Humphrey  v.  Bullen,  i.  205 
Humphreys  v.  Moses,  i.  309 
Hungerford  v.  Earle,  i.  302 
Hunt  V.  Matthews,  i.  165 
Hunt  y.  Gilbume,  •  i.  851 
Hunter  v.  Rice,  .  i.  219 
Huntingdon  v.  Hunting- 
don, ....  i.  159 
Hutchinson  v.  Brooke- 

banke,     .     .    .     .     ii.  477 
Hyde  V.  Price,      ii.  224,  SOS 


L 


Ilderton  v.  Ilderton, 

i.S34;  ii.461 
Incledon  v.  Northcote, 

i.  140,  685 ;  ii.  145 
Innes  v.  Jackson, 

i.  149, 164,  537 
Innell  v.  Clement,  ii.  124, 269 
Isherwood  v.  Oldknow, 

i.  104,  128,  129,  425 


J. 


Jackson  v.  Amyatt,  ii.  163 
Jackson  v.  Jackson,  L  498 
Jackson  v.  Hobhouse, 

ii.  230,  233 
Jackson  v.  Mordant,  i.  107 
Jackson  v.  Parker,  i.  184, 638 
Jarman  v.  Woolloton,  ii.  167 
Jeacock  v.  Falkner,         ii.  62 
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Page 

Jee  V.  Thurlow,    ii.  869,  273 

281,  816 
Jenkins  v.  Holford,  .  ii.  11 
Jenkins  v.  Keymis^  i.  80S,  808 
Jenkins  v.  Whitehouse,  ii,  188 
Jennings  y.  Gallimore^ 

i.  830;  ii.  66 
Jernegan  v.  Baxter,  L  255 
Jerrard  v.  Saunders,  i.  451 
Jersey  v.  Deane,  .  ii.  101 
Jesson  V.  Wright,  .  ii.  100 
Jesus  College  v.  Bloom,  i.  422 
Jewson  V.  Moulson, 

i.  260,  270,  278 
Jones  V.  Collier,  .  .  L  697 
Jones  V.  Harris',  ii.  237,  246 
Jones  V,  Hill,  .  .  i.  420 
Jones  y.  Laughton,  i.  631 
Jones  V.  Lockhart,  ii.  164 
Jones  V.  Marsh,  i.  805,  828 
Jones  V.  Martin,  .  iL  42 
Jones  V.  Robinson,  ii.  475 
Jones  V.  Vemey,  .  i.  188 
Johnson  v.  Cotton,  i.  140 
Johnson  v.  Johnson, 

i.  218,  225,  265 
Johnson  v.  I^egard,  i.  809 
.Jordan  v.  Savage, 

i.  479,  488,  484,  488 
Jordan  v.  Wilkes,       .    i.  94 

E. 

Kay  V.  the  Duchess  of 

Pienne,  •  .  .  ii.  122 
Kelsall  V.  Bennet,  .  i.  452 
Kemp  V.  Kelsey,  ii.  515,  520 
Kemp  V.  Wickes,  ii.  478,  480 
Kensington  v.  Mansell,    i.  88 


Page 

Kent  V.  Kent,  i.  442,  445 
Kent  v.  Harpool,  i.  10,  865 
Ker  V.  Wauchope,  i.  569)  570 
Kettillesby  v.  Kettillesby, 

i.  889 
Keyworth  v.  Hill,  .  ii.  127 
Kibbett  v.  Lee,  .  ii.  188 
Kidd  V.  Bawlinson,  i.  819 
Kidney  v.  Coussmaker, 

i.  81S»  602 
Killigrew^s  case,  i.  436 

King  V.  Basingham,  i.  514 
ELing  V.  Billinghurst,  ii.  490 
King  V.  Brampton,  ii.  497 
King  v.  Brewer,  .  ii.  288 
King  V.  Burton  upon 

Trent,      .    .    ii.  490, 495 
King  V.  Doherty,  ii.  818 

King  V.  Dupine,  •  i.  815 
King  V.  Edgar,  .  ii.  821 
King  V.  Edwards,  .  i.  61 
King  V.  Jones,  .  .  ii.  128 
King  V.  King,  •     ii.  819 

King  V.  Lee,  .  .  ii.  818 
King  V.  Mead,  .  .  ii.  321 
King  V.  Melling,  •  ii.  100 
King  V.  Winton,  .  ii.  821 
King,  eaparte^  ii.  819 

Kingdon  v.  Bridges,  i.  54 
Kings  V.  Hilton,  .  i.  202 
Kingston's  (Duchess  of) 

case,       .     .     .     •    ii.  466 
Kinnoul  v.  Money,       i.'146, 

150,  162 
Kirkham  v.  Needham,  ii.  43 
Kirkman  v.  Kirkman, 

ii.  19,  47 
Kirkman  v.  Thompson, 

i.  616,  624 
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Knight  V.  Footman, 
Knights  V.  Hilton, 
Kynaston  v.  Lloyd, 

L. 


Page 

i.62 
1.202 

1619 


Lacon  v.  Higgins,  .  iL  496 
Lacy  V.  Anderson,  •  i.  488 
lia  Coste  V.  Villa  Real,  ii.  475 
Lambert  v.  Lambert, 

ii.  808,  309 
Lampef  8  case,  i.  587 ;  ii.  5S1 
Lamphir  v.  Creed,  .  ii.  173 
Lamplugh  v.  Smith,  i.  233 
Lance  v.  Norman,  •  i.  164 
Lane  v.  Dighton,  •  ii.  34 
Lane  v.  Page,  •  .  i.  505 
Langham  v.  Bewett,  ii.  1S4 
Langham  v.  Nenny,  i.  204 
Langfort  v.  Tyler,  .  ii.  109 
Lannoy  v.  Athol^     •    i.  808 ; 

ii.300 
Lansfdowne  v.  Lans- 

downe,  .  •  •  •  i.  4S2 
Lashmer  v.  Avery,  i.  556 
Laughter  v.  Humphrey,  i.  614 
Lautour  v.  Teasdale, 

ii.  469,  500 
Lavender  v.  Blackstone, 

i.  320, 324 
Lavie  v.  Phillips,  .  ii.  1 SS 
Lawson  v.  Lawson,  i.  58;  ii.  5 
Lawrence  v.  Lawrence,  i.  557 
Lean  v.  Schutz,  •  ii.  118 
Lechmere  v.  Lechmere,  i.  511 
Lecone  v.  Sheires,  •  ii.  ^3 
Lee  V.  Alston,  .  .  i.  42S 
Lee  V.  D'Aranda,  .  ii.  45 
Lee  V.  Lee,     .     .     •    ii.  135 


Lee  V.  Muggeridgc, 

ii.  200,211,250 
Lee  V.  Prieaux,  .  li.  158 
Leech  v.  Beer,  •  .  ii.  269 
Leech  v.  Tn^op,  i.  520 

Leigh  v.  Hanmer,         ii.  462 
Legard  v.  Johnson, 

ii.  270,  278 
Lemayne  V.  Stanley,     ii.  190 
*  Lemon  v.  Lemon,     .     i.  579 
Lench  v.  Lench, 

i.  613;  u.  33,85 
Le  Texier  v.  the  Mar- 

grave  of  Anspach,  ii.  268 
Levick  v.  Coppin,  .  i.  188 
Lewin  v.  Lewin,  .  iL  18 
Lewises  case,  .  .  .  ii.  69 
Lewis  v.  Hill^  .  •  i.  513 
Lewis  v.  King,  .  •  i.  29 
Lewis  v.  Lee,  i.  221 ;  ii.  120 
Lewis  V.  Madocks, 

ii.  31, 85,  38 
Lewis  V.  Nangle, 

i.  149, 150, 152,  158 
Liddlow  V.  Wilmot,  ii.  110 
Lightboume  v.  Holiday,  L  211 
Lighdy  V.  Clouston,  i.  421 
Like  V.  Beresford,  i.  267,  270 
Lilia  V.  Airey,  ii.  242,  306 
Lincoln  College  case, 

i.  626,  628 
Lindo  V.  Bellisario,  .  ii.  476 
Linsey  v.  Gibbon,  .  i.  457 
Linsey  v.  Dixon,  •  i.  859 
Lister  v.  Lister,  .  i.  298 
Listor's  case,  •  .  ii.  320 
Lloyd  V.  Basnet,  •  i.  546 
Lloyd  V.  Williams,  i.  264 
Loane  v.  Casey,    •     •    ii.  80 
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Lockyer  ▼•  Savage^  ii.  88,  89 
LoUy^s  c^lse,  .  .  ii.  488 
Lomax  v.  Annorer,  i.  4S9 
Londonderry  (Countesa 

of)  T.Wayne,  i.  600,  608 
Long  V.  Blackall,  i.  880 ;  ii.  66 
Long  V.  Long,  i.  87;  ii.  S8 
Longford  ▼.  Eyre,  ii.  187 
Longley  v.  — ,  .  ii.  493 
LongvilWs  case,  .  i.  896 
Longwortby  v.  Hock- 
more,  .  .  .  .  ii.  114 
Loomes  v.  Stothard,  ii.  80 
Love's  case,  .  .  .  ii.  18 
Lowson  V.  Lowson, 

1. 49o,  499 
Lucas  V.  Calcrafl,  i.  460,  466 
Lucas  V.  Lucas,  i.  64;  ii.  144 
Lucy  V.  Moore,  .  .  ii.  26 
Luden  v.  Justice,  •  ii.  119 
Lumb  v.^Milnes,  .  ii.  163 
Lupart  V,  Hoblyn,  ii.  618 . 
Lush  V.  Wilkinson, 

L  811,  818 
Lusher  v.  Banbong,     i.  639 ; 

ii.97 
Lutkins  v.  Leigh,        i.  146; 

ii.  146 
Lutwyche  v.  Lutwyche,  ii.  18 
Lynch  v.  Spencer, 

i.  61S,  624,  626 
Lytton  V.  Lyttoiiy      •    iL  28 

M. 

Mac  Adam  v.  Walker, 

ii.  462,  474 
Macauky  v.  Phillips, 

i.  217,  270, 273 


Page 

M^Carmick  v.  BuUer, 

-  i.  252,  264 
Macnamara  v.  Jones,  i.  67S 
M^eilage  v.  HoUoway, 

L  211,  214 
McQueen  v.  Farquhary 

11192^196 
M*Leroth  v.  Bacon,  i.  499- 
Maitland  v.  Adair,  •  ii.  64 
Manby  r.  Scott,  .  ii.  Ill 
Mangey  v.  Hungerford, 

iL  189, 141 
Manwaring  v.  Sands,    ii.  116 

March  v.Head,L297;u.  292 
Marder  ▼•  Lee,  .  .  ii.  68 
Marriot  v.  Thompson,  ii.  79 
Marshall  v.  Button,  ii.  110, 
118,120,229,236,266, 

270,828 
Marsh  v.  Hutchinson,  ii.  122 
Martin  v.  Burton,  i.  207 

Mardn,  ex  parie,  ii.  167 

Martin  v.  Mitchell,      i.  648 ; 

ii.  104^  254 
Maskelyne  v.  Maskelyne, 

iL  902 
Masters  v.  Fuller,  .  ii.  269 
Mathesr  v.  Ney,  .  u.  490 
Matthews  v.  Matthews,  ii.  68 
Matthews  v.  SawelU  i.  106 
Maundrell  v.  Maundrell, 

L  528, 582, 588, 636;  u.  106 
Mauii8fieldi*s  case,  .  i.  498 
Maxwell  V.  Ashe^  L 176^  177 
May  V.  Hook,  .  .  ii.  86 
Maytiew  v.  Mayhew, 

iL  490,  492 
Mayne^s  ease,  .  •  i.  661 
Mear^  ex  part^^  ii.  176 


540 


Names  of  Cases* 


Page  I 

Medcalfe  v.  Ives, 

ii.  10, 18,27,514,  520 
Meddowcroil  v.  Gregory, 

11.493 
Melles^s  case,  .  .  i.  475 
Mellish  y.  Mellish,  i.  458 
Menviirs  case,  i.  552, 554 
Meriton  v.  Gilbee,  •  i.  S07 
Metcalfe  v.  Scholey,  i.  272 
Metcalfe  v.  Shaw,  •  ii.  110 
Miall  v.  Brain,  .  .  i.  581 
Middlecome  v.  Marlow, 

i.  310,  822 
Middlemore  v.  Groodale,  i.  215 
Middleton  v.  Crofts,  ii.  454 
Middleton  v.  Janverin, 

i.d88;  ii.  496,499 
MUboume  v.  Ewart,  ii*  77 
Miles  V.  WiUiams,  i.  230,  231 
Miller  V.  Mainwaring,  i.  37 
Miller  v.  Miller,  .  •  i.  53 
Millet  y.  Rouse,  .  i.  267 
Milner  v.  Harewood, 

i.  486;ii.26 
Milner  y.  Milnes,  i.  214 

Milnes  y.  Busk,  ii.  216, 220 
Minet  y.  Hyde,  •  •  i.  266 
Mingotti  y.  Drummond, 

ii.  123 
Mitcheson  y.  Hewson,  ii.  124 
Mitford,  ^^|>ar^^,  •  ii.  81 
Mitford  y.  Mitford,       i.  228, 

280,  296,  299 
Mole  y.  Smith,  .  .  i.  534 
MoUett  y.  Brayne,  •  i.  106 
Molony  y.  Molony,  ii.  275 
Monroe  y.  Douglas,  ii.  460 
Montacute  y.  Maxwell, 

i.308 


P«ge 

Montague  y.  Benedict, 

ii.  110,111 
Montague  y.  Lord  Sand- 
wich, •  ...!.  313 
Moodie  V.  Reid,  ii.  197,  218 
Moody  y.  King,  ii.  506,507 
Moody  y.  Matthews,  L  175 
Moor  y.  Black,  i.  449,  450 
Moor  y.  Rycault,  .  i.  321 
Moore  y.  Moore,  iL  135, 5280 
Mordant  y.  Thorold,  i.  44A 
More  y.  Ellis,     .     •     iL  290, 

294,299 
More  y.  More,  .  .  ii.  454 
Moreau*s  case,  i.  114,  562 
More  y.  the  Earl  of  Scar- 
borough, •  •  .  ii.  135 
Mores  y.  Huish,  ii.  185,  248 
Moreton  v.  Lees,  .  i.  366 
Morgan  y.  Morgan,  i.  22,  24 
Morgan  y.  Painter,  ii.  1£8 
Morrice  y.  Antrobus, 

i.  108, 109 
Morris  y.  Burroughs,  u  578; 

ii.  12,  520 
Morris  y.  Martin,  .  ii.  115 
Morris  y.  Miller,  ii.  463,  465 
Morris  y.  Norfolk,  ii.  126 
Morris  y.  Rosser,  •  i.  185 
Morris  y.  Stephenson, 

1.  O^Kf  OYt*,  04D 

Morrison's  case,  •  i.  389 
Mortimer  y.  Mortimer,  iL  271 
Morton  y.  Hopkins,  i.  222 
Morton  y.  Withens,  ii.  Ill 
Moss  y.  Brander,  .  ii.  188 
Mounson  y.  Bourn,  •  i.  203 
Mountjoy^s  case,  i.  107, 115, 

120 
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Page 

Mundy  v.  Mundy,        i.  411, 

449,454 
Munro  v.  De  Chemant,  li.  110 
Murphy,  exparte^  ii.  82,  83 
Murray  v.  Elibank,      i.  264, 

^5,273 
Murrel  v.  Smith,         .     i.  89 

N. 

Nandike  v.  Wilkes,  i.  631 
Nanney  v.  Martin,  .  i,  216 
Nannock  v.  Horton,  ii.  201 
Nantes  v.  Corrock,  ii.  246 
Nash  V.  the  Countess  of 

Derby,  ....  i.  86 
Nash  V.  Preston,  .  .  u  867 
Nash  V.Nash,  .  .  i.  211 
Nay  lor  v.  Baldwin,  i.  622, 688 
Neal's  (Sir  Paul)  case, 

ii.  138,  140 
Nelthorp  v.  Anderson,  i.  169 
Neville  v.  Rivers,  i.  11,  370 
Nevison  v.  Longden,    i.  260, 

253 
Newman  v. . Auling,  i.  467 
Newman  v.  Cartony,  i.  264 
Newman  v.  Newman,  i.  600 
Newsome  v.  Bowyer,  ii.  120 
Newstead  v.  Searles,  i.  166 
Nicholls  V.  Danvers,     i.  279 ; 

ii.  280 
Nichols  v.  Savage,  •  ii.  63. 
Noel  V.  Jevon,  .  .  i.  358 
Norris  v.  the  Hundred  of 

Gawtry,  ...  i.  100 
North  V.  Ansell,  .  i.  608 
Northampton's  case,  i.  136 
Northey  v.  Strange,     .     ii.  9 


Page 

Norton  v.  Fazan,  .  ii.  116 
Norton  v.  Norton,  ii.  1 1 

Norton  v.  Sprigg,  .  i.  198 
Norton  v.  Turvill,  ii.  242 
Norwood  V.  Stevenson,  ii.  461 
Nott  V.  Hill,  .  .  i.  283 
Noyes  v.  Mordaunt, 

i.  26,  27,  672 
Num  V.  Wilsmore,       i.  312 ; 

ii.  285 
Nurse  v.  Craig,        .    ii.  31 1 

O. 

Obrian  v.  Ram,  i.  202 ;  ii.  72 
OTarrall,  ex  parte,  i.  260, 263 
Offleyv.  OflBey,  ii.  132,  222 
Oglander  v.  Baston,      i.  186, 

212, 219 
O'Keate  v.  Calthorpe,  i.  260 ; 

ii.  200,  207 
Oland's  case,  .  .  i.  427 
Oldham  v.  Hughes,  .  i.  29 
Oliver  v.  Brigland,  .  ii.  47 
Oliver  v..  Richardson,  i.  453 
Oneale  v.  Meade,  ii.  146 

Opey  V.  Thomasins,  i.  136 
Orby  V.  Mohun,  .  i.  109 
Ormond  v.  Kinnersley,  i.  422 
Oswell  V.  Probert,  i.  268,  286 
Otley  V.  Manning,  .  i.  809. 
Otread  v.  Round,  i.  648,  648 
Otway  v.  Hudson,  .  i.  366 
Otway  V.  Otway,  .  ii.  810 
Outhwaite  v.  Outhwaite, 

i.  466 
Oxenden  v.  Oxenden,  i.  279 
Oxford's  case,  .  .  i.  399 
Oxley,  ex  parte^         .     ii.  87 
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Ozard  v.  Darnford,      ii.  812 


P- 


Packer  v.  Wyndham, 

i.  316,  226 
Pagett  V.  Hoskins,  .  i.  195 
Paine's  case^  L  14;  ii.  450^  502 
Palmer  v.  Trevor,  ii.  107 
Palmes  v.  Danby,  .  i.  872 
Pannell  y.  Taylor,  ii.  265 
Parker  v.  Bleeke,  •  i.  875 
Parker  v.  Blythmore,  i.  451 
Parker  v.  Brooke, 

ii.  153, 154,  221 

Parker  v.  Dykes,      •    i*  SS9 

Parker  v.  Harvey,     .    i.  498 

Parkes  v.  White, 

ii,  102,  218,  231,  283,  247, 

260 
Parry  v.  Brown,  .  i.  123 
Parsons  v.  Dunn,  i.  28,  80 
Parteriche  v.  Pawlet,  i.  146 
Partridge  v.  Clarke,  ii.  119 
Partridge  v.  Gopp,  .  i.  810 
PattisoQ  V.  Binkes,  •  ii.  81 
Pawlet  V.  Delaval, 

ii.  216,  220, 264 
Paynell's  case,  .  •  i.  559 
Peachy  v.  Somerset,  i.  86 
Peacock  v.  Evans  .  i.  288 
Peacock  v.  Monk, 

.  ii.  178, 182,  222,  242 
Pearce  v.  Crutchfield,  i.  267 
Pearson  v.  Brereton,  ii.  228 
Pearson  v.  Pearson, 

1.596,597;  ii.26 
P  arson  v.  Meadon,  ii.  119 
Penn  v.  Peacock,      .     ii.  102 


Penrice  v*  Penrice,  .  i.  44D 
Perkinson  v.  Gilford,  i.  190 
Perry  v.  Hindle,  .  .  i.  9S 
Perry  v.  Phelips,  .  L  518 
Pertreis  v.  Tondear, 

ii.  489,  498 
Petre  v.  Petre,  •  .  i.  520 
Phillips  V.  Chamberlaine, 

iL202 

PhUliskirk  v.  PluckweU, 

i.  213, 214 
Phiney  v.  Phiney,  .  ii.  11 
Phipps  v.  the  Elarl   of 

Anglesea,      .     .     .    i.  217 
Phitton's  case,      •     .    ii.  100 
Pickering  v.  Lord  Stam- 
ford,    .     .    .     .     ii.  8, 24 
Pickard  v.  Roberts, 

i.  247 ;  ii.  515 
Piggott  V.  Palmer,  i.  616 
Hnnell  V.  Hallett,  i.  502, 51S 
Pitt  V.  Jackson,  .  .  i.  22 
Pitt  V.Pitt,  1.66,  146,184 
Pitt  V.  Thompson,  .  ii.  1 19 
Pittam  V.  Foster,  .  i.  126 
Pitts  V.  Miller,  .  .  ii.  129 
Pitts  V.  Snowden,  i.  690, 597 
Pl4]nket  V.  Holmes,  •  i.  863 
Pole  V.  Lord  Somers,  ii.  62 
Pope  V.  Whitcombe,  i.  828 
Portland  v.  Prodgers«  ii.  120 
Poulson  V.  Wellington^,  i.  164 
Pougett  V.  Tomkins, 

ii.  490,  492 
Powell  V.  Hankey, 

ii- 133,  220,  222 
Powell  V.  Bell,  i.  194;ii.74 
Powell  V.  Cleaver,  .  ii.  273 
Powell  V.  Kellick,       .     i.  207 
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Power  T.  Bailey,  ii.  179,  «47 
Powers  V.  Partington,  i.  121 
Fowes  ▼.  Marshall,  i.  169 
Pratt  V.  Taylor,  .  .  i.  214 
Prebble  v.  Boghurst,  ii.  48 
PretiUm,  ex  parte,  •  ii*175 
Preston  v.  Wasey,  •  i.  54S 
Prichard  v.  Ames,  .  ii.  160 
Priestley  v.  Hughes,  L  340 
Priestley  v.  Lamb,  .  i.  267 
Prime  V.  Stebbing,  i.  492,  517 
Pringle  V.  Hodgson, 

i.  SdO,  260 
Pritchett  V.  Cross,  •  ii.  1 19 
Probert  v,  CliflFord,  ii.  146 
Probert  v.  Morgan,  i.  498,  616 
Pryor  v.  Hill,  .  i.  «28, 870 
Pugh  V.  the  Duke  of 

Leeds,       .     .    i.  101,  108 
Pulteney  v.  Darlington, 

i.  88,  89,  678,  676 
Pulvertoft  V.  Pulvertoft, 

i.  268,309;  ii.  131 
Purdew  v.  Jackson,  ii.  609 
Pusey  V.  Desbouvrle,  i.  600 
Pybus  V.  Smith, 

il  186,  816,  218,  282,  840, 

864 
Pykev.  Pyke,       .    .    i.  298 
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Radford  v.  Young,  i.  180, 184 
Radnor  (Lady)  v.  Van^ 
derbendy,      .     i.  688,  688 
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Randall  v.  Errington,  ii.  860 
Randall  v.  Morgan, 

i.  807,  808 
RandaU  v.  Willis, 

ii.  30,  88,  84 
Rattle  V.  Popham,  .  i.  183 
Rawlins  v.  Vandyke,  ii.  318 
Rawlinson  ▼•  Stone,  ii.  107 
Ray  V.  Pung, 

i.  866,  688;  ii.  108,  606 
Read  v.  Jewson,  •  ii.  185 
Read  v.  Nash,  •  .  i.  186 
Redding  v.  Wilkes,  '  i.  808 
Rees  V.  PhiUips,  .  i.  188 
Reid  V.  Shergold, 

ii.  188, 800,  808,  810 
Ren  y.  Bulkeley,  ii.  101 

Rennington's  case,  •  i.  888 
Renvin  v.  Watkins,  i.  207 
Rex  V.  Cappar,  •  .  i.  817 
Rex  V.  Luffington, 

IL  466,  468 
Rex   v.  Northweald 

Basset,    ....    i.  888 

Rex  v.  Painswick,      •    i.  888 

Reynolds  v.  Pitt,     .     .    i.  87 

Rich  V.  Gxkell, 

i.  668,  678;  ii.  168,  161, 

183,  188 
Rich  y.  Barker,  .  .  i.  89 
Richards  y.  Chambers, 

i.  860,  268 ;  u.  811, 616  « 
Richards  y.  Noble,      •    i.  86 
Richardson  y.  £lphin- 

stone,  .....  ii.  66 
Richardson  y.  Hull,  ii.  1 26 
Richardson  y.  Smallwood, 

1.818 
Rickman  y.  Morgan,       ii.  60 
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Rider  v.  Kidder^ 

i.  64,  814, 817 
Rider  r.  Wager,  .  i.  1 45 
Ridout  \.  Lewis,  .  ii.  183 
Ridout  V.   the   Earl  of 

Plymouth,  .  ii.  142, 146 
Rigley V.Lee,  '  .  .  i.  198 
Ringstead  ▼•  Lanes- 
borough,  .  .  •  ii.  120 
Ripley  v.  Waterworth,  i.  845 
Rippon  V.  Dawding,  ii.  178 
Rist  V.  Hobson,  .  .  i.  808 
Ritchie  v.  Broadbent,  i.  247 
Roach  V.  Wadham,  ii.  103 
Robarts  v.  Mason,  ii.  120, 128 
Roberts  v.  Dixwell,  .  i.  22 
Roberts  v.  Pierson,  ii.  126 
Roberts  v.  Roberts,  i.  262 
Roberts  v.  Smith,  i.  580 

Roberts  v.  Spicer,  .  ii.  165 
Robins  v.  Crutchley,  i.  334 
Robinson  v.  Bland,  ,  ii.  495 
Rqbinson  v.  Gumming,  i.  457 
Robinson  v.  Dusgate,  ii.  202 
Robinson  v.  Gee,  i.  144,  146 
Robinson  v.  Haynes,  i.  451 
Robinson  v.  Nahon,  ii.  Ill 
Rodney  v.  Chambers, 

ii.  269,271,278,281 
Roe  V.  Prideaux, 

i.  104, 105,  125,  135 
Roe  V.  Archbishop  of 

York,  ....  i.  106 
Rogers  v.  Seale,  •  •  i.  451 
Roper  V.  Hallifax,  ii.  101 

Roscommon  v.  Fowke,  ii.  188 
Rose  V.  Bowler,  .  i.  213 
Rose  T.  Cunnyngham,  i.  308 
Rose  V.  Reynolds,      .    i.  488 


Ross  V.  Ewer,       ii.  188, 191 

Roundell  v.  Currer,    .    i.  27 

Rowe  V.  Power, 

i.  392,  416,  655 

Rowell  V.  Walley,     .     i- 158 
Rowlatt,  ex  parte,  ii.  82 

Rownson  v.  Williamson, 

ii.l29 
Ruding  V.  Smith, 

ii.  489,  496,  408 
Rumbold  V.  Rumbold,  i.  600 
Rumsey  v.  George,  !•  214 
Ruscombe  v.  Hare,  i.  157 
Russell  V.  Buchanan,  ii.  127 
Russel  V.  Hammond,  i.  818 
Rust  V.  Whittle,  .  i.  547 
Ryle  V.  Swindells,     .     ii.  258 


S. 


Sacherevel  v.  Frogate,    i.  108 
Saddington  v.  Kinsman,  i^  248 
St.  Geqrge,  ex  parte,      L  148 
St.  John  (Lord)  v.  Lady 
St.  John,  ii.  270,  288,  292 

316 

Salisbury  v.  Hurd, 

i.  557,  558 
Salisbury  v.  Newton, 

i.  225,  269 
Salisbury's  case,  .  .  i.  88 
Salkeld  v.  Vernon,  .  ii.  520 
Salles  V.  Savignon,  i.  268 
Salwey  v.  Salwey,  i.  206,  290 
Sammes  v.  Payne, 

i.  41,42;  iLSOS 
Sanders  v.  Frank,  ii.  214 
Sand^'son  v.  Crouch, 

1.191, 192,  196;  ii.  74 


Names  of  Cases. 


545 


Page 

Sandham  v.  Med  win,  i.  124 
Sfinds  V.  Tomlinson,  i.  547 
Saverne  v.  Smith,  •  i.  8S 
Saville  y.  Blacket,  ii.  100 
Sawyer  v.  Shute,  •  i.  265 
Scammel  v.  Wilkinson,  i.  171 
Scawen  v.  Blunt,  •  i.  204 
Scholey  v.  Goodman,  ii.  317 
Schoole  V.  Sail,  .  .  i.  226 
Scott  V.  Scholey,  .  i.  272 
Scrimshire  v.  Scrimshire, 

i.  838 ;  ii.  452,  467,  496, 

499 
Scriven  v.  Tapley,  i.  263 
Seaborne  v«  Blackstone,  ii.  107 
Seagrave  v.  Seagrave, 

i.  623;   ii.  187,  293,  297, 

801,  317 
Seaman  v.  Duill,  •  i.  250 
Seeling  v.  Crawley,  u.  298' 
Sedgwick  v.  Hargrave,  i.  548 
Senhouse  v.  Earl,  •  L  520 
Sergeson  r*  Sealey, 

i.  496;  ii.  219,  253 
Seymor^s  case,  .  .  i.  369 
Seymore  v.  Trealian,  ii.  141 
Sharp  T.  Purslow,  .  i.  469 
Shaw  V.  Thompson,  i.  438 
Shannon  v.  Bradstreet, 

i.  112, 123, 180 
Sharrington  v.  Strotton,  i.  613 
Shecomb  v.  Hawkins,  i.  135 
Shelly  V.  Nash,  .  .  i.  287 
Shepherd  v.  Mackoul,  ii.  109 
Sherrington's  case,  .  i.  190 
Shrewsbury's    (Countess 

of)  case,    .     .    i.  418,420 
Sidney  v.  Sidney, 

i.  46,  4Q2,  523 ;  ii.  136 
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Simpson   v.  Gutteridge, 

i.  498 
Skelton  v!  Hawling,  i.  203 
Slanning  v.  Style^  .  ii.  188 
Sleech  v.  Torrington, 

i.  276,  279 
Slooomb  V.  Glubb,  * 

i.l66;  ii.28 
Slocomb  V.  Hawkins,  i.  134 
Smallman  v.  Agborow,  i.  92 
Smith,  exponie,  ii.  82 

Smith  V.  Baker,  •  .  i.  499 
Smith  V.  Bole,  .  .  i.  112 
Smith  V.  Camelford, 

i.366;  ii.  220,  222 
Smith  v.  Campbell,  .  i.  328 
Smith  v.  Death,  .  .  ii.  100 
Smith  V*  Fellowes,  •  ii.  15 
Smith  V.  Garland,  i.  809 

Smith  V.  Smith, 

i.  347,433,481;  ii.  11,310 
Smith  V.  (Sheriff  of )  Mid- 

diesex,  .  •  .  ii.  313 
Smith  V.  Stafford,  ii.  76;  518 
Smith  V.  Trinder,  i.  99, 104 
Smyth,  ex  partCj .  •  i.  124 
Snell  V.  Clay,  ...  i.  35 
Snelson  v.  Corbett,  ii.  144 
Sneyd  V.  Sneyd,  i.  874,  407 
Sockett  V.  Wray, 

ii.  200,  210,  214 
Soillieux  v.  Herbst,  ii.  281 
Solly  V.  Whitfield,  .  i.  522 
Sowden  v.  Sowden, 

i.  512;  ii.  62 
Sparks  v.  Liverpool  Com- 
pany,     L  87 

Sparrow  v.  Caruthers,  ii.  120 
Speake  v.  Spcake,  i.  492,  502 
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SperUngT.  Bochfort, 

1.863,265;  ii.  211,217, 

515 

Squire  v.  Compton,  ii.  378 
Squire  V.  Dean,  ii.  S20,  22S 
Stackpole  v.  Beaumont,  i.  S68 
Stafford  (Earl  of)  v.  Buck- 

ley,  ...•.•!•  844? 
Stiunes  v.  Planck^  .  ii*  87 
Stallwood  V.  Tredger, 

ii.  484,  494 
Stamper  v.  Barker, 

i.  826,306;  ii.  282,800 
Standford  ▼.  Marshall,  ii.  242 
Stanhfipe  v.  Baldwin, 

ii.  483,  496 
Stanhope  v.  Kier,  .  ii.  197 
Staniford  vi  Sinclair,  i.  207 
Stansbury  v.  Watkins,  ii.  266 
Stanton  v.  Flatt,  .  ii.  9, 12 
Stead  Y.  Cragb,  .  .  i.  179 
Stead  ▼•  Izard,  •  .  i.  142 
Steadman  v.  Powell,  ii.  468 
Steadman  v.  Pulling,  i.  14, 21 
Stanmetz  v.  Halthin, 

ii.  218,  260,  264,  273 
Stephens  v.  Olive, 

i.312;  ii.l83,  296 
StApbensoB  y»  Hardy,  ii.  107 
Sterling  v.  Penlmgton,  i.  14 
Stevent  v<  Bagwell, 

i.  171,  172 
Stevens  .V.  Savage,  .  i.  267 
Stevens  V.  Totty,  .  i.  221 
Stevens  v.  'tyrrell,  .  i.  142 
Stileman  v.  Asbdown,  i.  320 
Stockbridge's  case,  i.  89,  617 
Stokes  V.  Porter,  .  .  i.  197 
Stone  V.  Forsyth,    ii.  72, 188 


i.319 
illU 
i.l06 


Stone  V.  Grabham, 
Stone  V.  Walter, 
Stone  V.  Whiting, 
Stougbton  V.  Leigh, 

i.  842,  371, 898, 407 

Strahan  v.  Sutton,  i-  577 
Strange  v.  Barnard,  ii.  189 
Stratford  V.  Powell,  .  i.28 
Stratford  v.  Twynam,  i.  «)6 
Strathmore  v.  Bowes, 

i.  166,  Ifflf 

Stratton  v.  Best,^  .  i-  590 
Streatfield  v.  Streatfield, 

i.672,ffll 
Street  v.  Harvey,  -  i*  ^J 
Street  v.  Street,  .  ii-  8W 
Strickland  v.  Coker,  ii.  27 
Stuart  V.  Lord  Kirkwdl, 

ii.84i^»« 
Stubbs V. Roth,    .    .    il'^ 
Sturgis  V.  Ck)rp, , 
i.  264;  ii.  184,  216,  «1T 


Sturt  V.  Harvey,       •    >•  ^** 
Sullivan  v.  Sullivan, 

ii.  272,  400,  «9 
Sumner  v.  Partridge, 

i.S8;ii.«* 
Sussex  V.  Wroth,  -  |*^^ 
Suter  V.  Christie,  •  i»;l^ 
Sutton  V.  Chetwynd,  ii-  J^' 
Swannock  v.  Liflbrd, 

i866^588,M^ 

Swanton  v.  Raven, 

i.  i+i,«39;"-'^ 

Sweetapple  v.  Bindon,  '-^ 
Swithin  V.  Vincent,  «•  J^ 
Sykes  v.  Meynal,  i-  ^O*  JJJ 
Symscase,      •    • 
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Symes  v.  Pennant,  .  i.  64 
Sympson  ▼.  Hutton,  ii.  88, 85 
Sympson  v.  Turner, 

i.  611,  618 

T. 


TtttSe^exparte^    .    .  ii.  87 

Tanfield  v.  Rogers,  i  118 

Tanner  v-  Merlott,      .  i.  65 
Tappenden  v.  Walsh, 

i-  171 J  ii.  188 
Tarback  v.  Marbury,  i.  802 
Tarry  v.  Browne,  .  ii.  448 
TasburgVs  case,  .  i.  866 
Tate  V.  Austen, 

i.  148, 145,  158 
Taylor's  case,  .  .  i.  868 
Taylor  v-  Diplock,  .  i.  878 
Taylor  v.  Horde,  .  i.  188 
Taylor  r.  Jones,  i.  818,  S16 
Taylor  V,  Phillips,  .  i.  148 
Taylor  v.  Raines,  . .  ii.  72 
Temple  v.  Temple,  i.  206 
Teynham  y.  Mullins,  i.  810 
Tew  V.  Winterton, 

i.  458, 459,  498, 494 
Theobald  v.  Duffoy, 

i.  177,846;  H.  618,  522 
Thomas  v.  Bennett,  ii.  183 
Thomas  v.  Cook,  •  i.  106 
Thomas  v.  Williams^  i.  166 
Thomond  v.  Earl  of  Suf- 
folk, .  ,  .  .  .  ii.  74 
Thompson  v.  Hervey, 

ii.  118,  808 
Thompson  v.  Thompson, 

ii.80 
Thompson  v.  Butter,    ii.  617 
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Thornton  y.  Dixon,  i.  346 
Thynv.  Thyn,  .  .  i.  398 
Tibbito  V.  Tibbits,  i.  567, 672 
Tilt  V.  Bartlett,  .  .  i.818 
Tinney  v.  Tinney,  .  i.  472 
Tipping  V.  Qtover,  .  i.  97 
Tipping  V.  Tipping, 

ii.  144,  147 
Tirell  V.  Bennet,  .  i.  814 
Titley  v.  Durand,  ii.  280, 881 
Todd  V.  Stokes,  ii.  115, 808 
Toilet  V.  Toilet, 

i.  496;  ii.  818,  858 
Tolson  V.  Kaye,  .  .  i.  66 
Tomkyns  v.  Ladbrooke, 

i.  297;  iu  16,  17 
Tomlinson  v.  Dighton, 

ii.  97, 100,  801 
Tooke  V.  Hastings,  .  i.  61 1 
Tovey  v.  Lindsay,  ii.  871, 483 
Towers  v.  Davys,  .  i.  580 
Townley  v.  Bedwell,  i.  345 
Townshend  v.  Windham, 

i.  310;  ii.828 
Townsend  v.  Wilson,  i.  117 
Townshend  v.  Bishop  of 

Norwich,      .     .     .    i.  308 
Townshend  v.  Devaynes, 

i.346 
Tracy  v.  Ivies,  .  .  i.  469 
Tracy  v.  Dutton,  .  ii.  107 
Tree  v.  Quin,  .  .  \u  498 
Tregmiel  v.  Reeve,  i.  216 
Treviban  v.  Lawrence,  ii.  76 
Trevor  v.  Trevor,  .  i.  681 
Trollope  V.  Linton,  •  ii.  26 
Trower  y.  Butts,  .  .  i.  8| 
Trusloe  v.  Yewre,  .  i.  186 
Tudor  V.  Anson,       .    i.  499 
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Tudor  V.  Samyne,.  i.  178, 271 
TunnicliiTs  case,  ii.  819 

Turner's  (Sir  Edward) 

case, i.  178 

Turner  v.  Buck,  .  i.  ASS, 
Turner  v.  Crane,  .  i.  905 
Turner  V.  Jennings,  ii.  15 
Turner  v.  Mayers,  .  i.  339 
Tumey  v.  Sturges,  .  i.  402 
Tustian  v.  Roper,  .  i.  98 
Twiners  case,  •  .  i.  819 
Twisden  v.  Twisden,  ii.  46 
Twisden  v.  Wise,  .  i.  212 
Twisleton  v.  Griffith,  i.  233 
Twist's  case,  .  ...  i.  555 
Tylle  V.  Peirce,  ii.  76,  188 
Tynt  V.  Tynt,  .  •  ii.  146 
Tyrconnel  (Earl  of)  v.  the 

Duke  of  Ancaster, 

i.  500,  502,  506 
Tyrrel  v.  Hope,    ii.  157,  158 

U. 

Up  well  V.  Halsey,      .    i.  195 

V. 

Vandenenker  v.  Des- 

brough,        .     •     .     i.  286 
Vane's  (Lord)  case, 

ii.  280,  318 
Vane  v.  Dungannon, 

i.  28,  SO,  570,  578 
Vaughan  v.  Atkins,  i.  352 
Vavasor's  case,  .  •  i.  73 
Venner,  ex  parte^  .  ii.  98 
Vernon's  case,       i.  402,  464, 

467,  468,  469 
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Vernon  v.  Vernon,  .  i.  487 
Vigevena  v*  Alvarez,  ii.  4^6 
VilU  Real  v.  Lord  Gal- 

way,  .  i.  592,  594,  598 
Villareal  v.  Mellish,  ii.  273 
Villiers  v.  Beaumont, 

i.  471,  615 
Vincent  v.  Ennys,  .  ii.  101 
Vizard  v.  Longden,       i.  480, 

488,  490, 491 
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Wade  V.  Marsh,  .  i.  208 
Wade  V.  Paget,  .  i.  496 
WagstafF  v.  Smith, 

ii.  183,  247 
Wagstaffv.  Wagstaff,  ii.  187 
Wake  v.  Wake,  i.  696, 600 
Wakefield  v.  Wakefield, 

i\.m 
Waker  v.  Wakeman,  i.  119 
Waldoe  v.  Bertlet,  i.  89,  556 
Walford  v.  the  Duchess 

of  Pienne  .  .  •  ii.  121 
Walker  v.  Burrowes,  i.  313 
Walker  v.  Neville,  .  i.  440 
Walker  V.  Walko*,    .     i;  482, 

488,490;  ii.  21 
Wall  V.  Tomlinson,  i.  221 
Walton  V.  Walton,  *  ii.  6 
Walwyn  v.  Lee,  .  i.  461 
Waithman  v.  Wakefield, 

iL112 
Warburton  v.  Lytton,  ii.  27 
Ward  V.  Baugh,  i.  26,  28 
Ward  V.  Dudley,  .  i.  871 
Ward  V.  Matthew,         i.  6S6 
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Ward  V.  St.  Paul,  .  i.  340 
Ward  V.  Shallet,  L  801,  823 
Ward  V.  Walthew,  i.  621 
Warde  v.  Waitile,  .  i.  488 
Warden  V.  Gouch,  ii.  119 
Waters  V.  Smith,  .  ii.  119 
Wathen  V.  Smith,  .  ii.  56 
Watkyns  v.  Watkyns, 

i.  275,  279,  283 
Watson  V.  Threlkeld,  ii.  110 
Watts  V.  Ball,  .  .  i.  19 
Watts  V.  Bullas,  .  i.  806 
Watts  V.  Thomas,  .  i.  64 
Watt  V.  Watt,  i.  328 ;  ii.  218 
Webb  V,  Worfield,  i.  141 
Webster  v.  Mitford,  i.  668 
Webster  v.  Spencer,  ii.  78 
Weedon  v.  Timbrell,  ii.  822 
Welby  V.  Welby,  .  i.  672 
Weld  V.  Chfmiberlayne, 

ii.  448,  462 
Wellraan  v.  Bowring,   i.  330 ; 

ii.  211 
Wells  V.  Price,  .  .  i.  267 
Wenman  v.  Mason,  i.  269 
Wentworth's  case,  i.  400,  404 
Westnleath  v.  West- 

nieath,  .  .  ii.  270, 273 
Wey land's  case,  .  ii.  120 
Whately  v.  Kemp,  .  i,  632 
Wheatley  v.  Lane,  .  i.  203 
Wheeler  v.  Caryl,  .  i.  321 
Wheeler  v.  Newton,  i.  647 
Wheeler  v.  Sheer,  .  ii.  7 
Whelpdale  v.  Whelp- 
dale,     1.432 

Whetstone  v.  Wentworth, 

i.57 
Whistler  v.  Newman,  ii.  186, 

222,  248,  262 


White  V.  Warner,  .  i.  87 
White  V.  White,  i.  26,  372 
Whitehead  v.  Clifford,  i.  106 
Whitelock  v.  Haddon,  i.  31 
Whitfield  V.  Bemt,       i.  417, 

419,  422 
Whitfield  V.  Pnylor,  i.  609 
Whitlock's  case,    i.  104, 108, 

124,  130 
Wicherley  v.  Wicherley, 

1.608 
Wickham  v.  Enfield,      L  333 
Widdowson  v.  Harring- 
ton,        i.  66 

Wiggv.Wigg,  .  .  i.S68 
Wigmore's  case,  .  ii.  468 
Wigson  V.  Qarret,  .  ii.  100 
Wilcocks  V.  Wilcocks,  i.  511 
Wilcox  V.  Gore,  ii.  141 

Wild  V.Wells,  .  .  i.  460 
Wilder.  Fort,  .  .  i.  628 
Wilde  V.  Wilde,  .  .  i.54 
Wildman  v.  Wildman,'  i.  210, 

212 
Wilkes  V.  Wilkes,    .    i.618; 

ii.  272,  285,  290 
Wilkie  V.  Holmes,  ii.  186 
Wilkinson  v.  Atkinson,  ii.  7 
Williams  v.  Cbitty,       i.  479, 

484,466,486 
Williams  v.  Callow,  i.  279 
Williams  V.  Day,  .  i.  610 
Williams  t.  Lambe, 

i.  461,  452 
Williams  v.  Williams,  i.  610 ; 

iL27 
Williams  V.  Wray,  .  i.  872 
Willis  V.  Black,  .  .  ii.  43 
WilUs  T.  Shmral,      .     ii.  99 
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Willoughby  v#  Willoughby, 

i.58S 
Wills  V.  Sayers,  .  ii,  165 
Wilmof  s  oisej  .  •  ii.  120 
Wilson  V.  Qfpckly,  ii.  490 
Wilson  V.  Carter,  .  i.  106 
Wilson  V.  Pack,  .  .  i.811 
Wilson  y.  Townshend,    i.  86^ 

28,80 
WUson  V.  Wilson,  ii.  310 
Wimbles  v.  Pitcher,  i.  331 
Winch  V.  James,  .  i.  267 
Winch  V.  Page,  i.  268,  274 
Winchester,  ex  parie^  ii.  87 
Winchester  ^Bishop  of)  v. 

Knight,  .  .  .  i.4Sl 
Winslow  V.  Tighe,  .  i,  177 
Withers  v.  Pinchard,  i.  641 
Witts  V.  Dawkins,        ii.  216, 

23£,  266 
Wood  V.  Gaynon,  .  i.  421 
Wood  v.  Shirley,  i.  71,  464 
Woodford  V.  Thelluson,  i.  31 
Woodman  v.  Chapman,  ii.  73 
Woollands  v.  Crowcher, 

i.  248;  ii.  616 
Woolston  V.  Scott,  .  ii.  463 
Worcester's  (Dean  and 

Chapter  of)  case,     .    i.  98 
Worcester  (Bishop  of)  v. 

Parker,         ...    i.  451 
Worgan  V.  Hyder,  L  450,  456 


Worral  v.  Marlar,  1.260,269 
Worral  v.  Jacob,  iL  «78,  288, 

287 
Worseley  ▼.  Johnson,  ii.  64 
WoWley  V.  Rayner,  ii.  128 
Wright  V.  Barlow,  u.  196 
Wright  V.  Cadogan,     iu  178; 

lao 

Wright  V.  Englefidd,  ii.  179, 

180 
Wright  V.  Morley,  i.  280,  286 
Wright  y.  Rutter,  i.  28,  226 
Wright  V.  Wakeford,  i.  117; 

ii.  190, 194,  197 
Wyatt  V.  Henry,  .  ii.  498 
Wykham  v.  Wykham,  i.  128 
Wyndham  v.  Halccwnbe, 

i.l08 
Wynn  v.  Williams,  i.  634, 685 

Wynne  v.  Cookes,       •    L  89 

> 

Y. 


Yard  v.  Ellard,     . 
Yea  V.  Tea,    .     . 
Yelland  v.  Ficklis, 
Young,  ex  parte  J 

z. 


i.  189 

ii.  297 

ii.  101 

iL9I 


Zouch  V.  Parsons,      .    L  485 
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ACTION. 

Husband  may  bring  alcme  for  wife  s  property  aooruiiig 

daring  marriage^  or  on  her  antenuptial  contracta       i.  212 
when  the  wife  may  join  in  •  .  i.  213 

husband  and  wife  must  join  in^  for  debts^  &c.  due  to  her 

before  marriage  •  .  i«214 

except  on  negotiable  instruments  .  ib. 

so  in  action  relating  to  the  title  to  her  freehold  i.  2 1 5 

contr0,  for  damages  or  covenant  in  reqpect  of  it  i.  215 

by  wife  in  name  of  husband  •  •  ii«  123 

when  husband  and  wife  to  be  joined  as  deliendants  in  ii.  126 
effect  of  marriage  pending  action  against  feme  ii.  1S8 

arrest  in  action  against  husband  and  wife  ii.  1 29 

ADMEASUREMENT  OF  DOWER, 

writ  of  .  .  .  .      •      .  i.  408 

ADMINISTRATION.     [See  Choses  in  Action,  Husband's 
Will.] 

ADULTERY.    [See  Criminal  Conversation,  Cubtb«y, 

DoWBB,  JoiNTUBB,  HdSBAND,  PiN-MONBT,   SePA- 

BATiQN  Deed,  Sbttlbmbnt.] 
ADVANCEMENT, 

effect  of  on  customs  of  London  and  York  •  ii.  9 

ADVOWSONS.    [See  Cubtesy,  Dowbb.] 
AGREEMENT, 

hj  husband  to  dispose  of  wife's  term  binds  her  sur- 
viving .  .  .  i.  178 
in  pais,  pendente  lite,  does  not  defeat  wife's  right  by  sur- 
vivorship to  chose  in  action                .  i.  2 19 
of  woman  before  marriage,  by  bond  to  intended  husband, 

to  settle  her  lands,  valid        •  .  ii  72 

by  husband  before  marriage,  without  trustees^  will  give 
wife  a  power  over  her  real  estate  ii.  178 
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AGREEMENT— (  Continued) 

wife  tenant  in  tail  eje  provisionevhi  under  an^  equity 
will  not  restrain  her  to  a  life  estate  i*  630 

[See  Covenant^  Jointurb^  Sbttlehent,  Sefaea- 

TION  DEED.] 

ALIEN, 

not  intitled  to  curtesy  .  •  i.  5 

[See  Dower.] 
ALIENATION.    [See  Discontinuance,  Jointress] 
ALIMONY, 

when  allowed  by  the  ecclesiastical  courts  ii.  307,  note 

ANTICIPATION, 

wife  when  restrained  from. 

[See  Separate  Property.] 
APPOINTMENT.    [See  Power.] 
APPORTIONMENT, 

of  allowance  under  separation  deed  ii.  302 

APPROPRIATION, 

not  a  reduction  of  wife's  chose  in  action  into  possession  i.  208 
ARBITRATION, 

submission  to,  revoked  by  marriage  .  .        ii.  72 

of  differences  between  husband  and  wife     ii.  276,  n.  281,  n, 
ARREARS^.    [See  Interest,  Jointress,  Rent.] 
ARREST.    [See  Action.] 

ARTICLES 

of  the  peace  by  wife  against  husband  ii.  317,  et  seq. 

ASSIGNEE.     [See  Bankruptcy,  Chose  jn  Action.^ 
ATTAINDER 

of  wife,  effect  of. 

[See  Dower,  Curtesy.] 
AWARD.     [See  Arbitration,  Chose  in  Action,  Terms 
FOR  Ykars.] 

B. 

BANNS.    [See  Marriage.] 
BANKRUPTCY,  ' 

rights  of  assignees  of  husband  in  wife's  property  i.  227,  et  seq. 
bond  given  to  trustees  for  wife,  when  provable  under 

husband's  commission  .  .  .  ii.  81 

bond  to  be  sued  on,  in  event  of  husband's  bankruptcy, 

void  .  .  .  .     *      .  ii.  82 

but  wife's  property  may  be  settled  so  as  to  give  husband 

an  interest  determinable  on  bankruptcy  ii.  87 

wife  sole  trader  by  custom  of  London,  liable  to  ii.  125 
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BASTARDY, 

trial  of  .  .  .  ii.  450, 461,  466 

BIIiL  OF  EXCHANGE, 

given  to  wife  transferable  by  husband  i.  214 

BOND, 

of  woman  to  ber  intended  busband  to  settle  ber  lands 

valid  .....  ii.  72 

of  intended  busband  to  woman  not  released  by  marriage, 
if  not  to  be  paid  or  performed  till  after  tlie  coverture 
ended  .  .  .  .  ii.  76 

wben  wife  surviving  can  retain  out  of  ber  busband's 
assets  in  respect  of  bond        .  ii.  79 

See  Bankruptcy,  Separate  Property. 
BOROUGH  ENGLISH, 

lands  bdden  by,  widow  intitled  to  tbe  wbole  in  dower  i.  35 1 

c. 

CANAL, 

sbares  in,  wbetber  real  or  personal  property        *.        i.  342 

CERTIFICATE.     [See  Marriage.] 

CHARGES.     [See  Mortoaoe.] 

CHARTERS, 

detinue  of.    [See  Dower.] 

CHATTELS, 

personal  of  wife  vest  in  busband  on  marriage  i.  169 

CHATTELS  REAL.    [See  Term  op  Years.] 

CHILDREN.    [See  Settlement,  Marriage.] 

CHOSES  IN  ACTION  OF  WIPE, 

wife  surviving  entitled  to,  unless  reduced  into  pos- 
session .....  i.  204 
busband  surviving  intitled  to,  as  wife's  administrator  i.  205 
intention  to  reduce  into  possession  not  sufficient  to  bar 

wife's  right  by  survivorship  .  i.  206 

appropriation  of  fund  not  sufficient  i*  206 

nor  transfer  of  stock  into  wife's  name  i.  210 

contra^  of  transfer  into  husband's  name  •  i*  221 

wbetber  a  promissory  note  given  to  wife  survives  to  ber  i.  211 
husband  suing  in  bis  own  name  for,  and  dying  after 

judgment,  bis  representatives  intitled  i*  212 

contra^  if  wife  is  joined  in  tbe  action  .  ib. 

benefit  of  a  joint  decree  survives  i.  216 

effect  of  award  on  survivorship  i-  218 

choses  in  action,  bow  hx  assignable  by  busband, 

i  224,  et  seq. ;  ii.  509 
effect  of  husband's  bankruptcy  on  i.  227»  et  seq. 
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CHOSES  IN  ACTION  OP  WIPE— (Coit/i««i?rf) 

asaignable  by  husband's  assignees  for  value  i.  232 

husband  when  intitled  to  by  setdement.    [See  Settle- 

MENT.] 

wife's  equitable  right  in.     [See  Settlembnt.^ 
See  Rbvxrsionart  iNTBaxsTy  Rbnt^  Actiok. 
COLONIES, 

marriiiges  in  .  .  .  .  ii.  500 

CONDITION,     [See  Oowbb,  CubtbsyO 
CONSENT, 

of  wife  in  court,  to  transfer  of  fund,  not  takes  till 

amount  ascertained  .  :  .  i.  255 

how  taken  by  commission  .  .  .  ib. 

effect  of  as  to  separate  property  .  •  iL  222 

effect  of  an  eleotioii  to  take  as  money  a  fund  directed  to 

be  laid  out  in  land      .  .  .  ii.  223,  a. 

CONTEMPT, 

wife  liable  for,  in  suits  relating  to  her  separate  pro- 
perty .....  ii.  9(t5 
COPYHOLDS 

of  wife  cannot  be  discontinued  by  husband  .        i.  03 

forfeited  by  his  waste  .  .  .  i.  81 

fine  or  feoffment  •  L  83 

disclaiming  the  tenure,  neglieetiog  ser- 
vices, &c.  .  L  83 
not  forfeited  by  his  lease,  or  lease  and  release,  or  baigaxn 

and  sale  .  .  •  .  i.  82, 92 

what  forfeitures  waivable  by  lord  .  i.  84 

forfeitures  when  relieved  against  in  equity  i.  85, 86 

what  forfeitures  relieved  against  by  stat.  9.  G^  I.        i.  87 
leases  of,  by  husband  and   wife,  contrary  to   custom 

voidable  by  her  surviving  .  .  i.  92 

joint  demise  of  oopyholds  of  wife's  manor  does  not  de- 
stroy custom  •  .  .  .  ib. 
surrender  of  by  husband  and  wife  valid            .            i.  142 
when  wife  may  surrender  alone                  •            •  ib. 
surrender  by  woman  to  Ujse  of  will  revoked  or  suspended 
by  marriage                           .            .            .            ii.  69 

See    CUBT£SY„    DoWBR,    ENFBANCHISBltEKT,  FjBBJSBBKcM^ 

Jointure,  JoLMTRsas. 
COSTS, 

in  matrimonial  causes  in  the  eodeaiastical  courts    ii.  311,  n. 

in  Dower.    [[See  Doweb.] 
COVENANT 

by  husband  to  procure  wife  to  levy  a  fine         i.  540, 545,  n. 
to  make  a  jointure.    [[See  Joxnture.3 
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CO  VENANT— (  Continued) 

to  leave  to  or  settle  on  wife,    f  See  Sbttlbmbnt.^ 

CREDITORS.    [See  Debts.] 

settlement  when  Toid  as  against.    [See  Sbttlbmbmt.] 

CRIMINAL  CONVERSATION, 

whether  husband  oan  faring  action  for  after  separation  ii.  322 

CURTESY, 

its  derivation  •  .  i.  4 — 6 

who  intitled  to  ....  i.  5 

on  what  property  it  attaches  i.  6  to  13 

what  seisin  necessary  i.  6,  7>  8,  19, 13,  17 

not  prevented  by  terms  of  years  i.  12 

copyholds  subject  to  by  custom  i.  8 

gavelkind  lands  subject  to  •  •  i.  33 

barred  fay  settlement  before  marriage  i.  10 

not  determined  by  cesser  of  wife's  estate  tail,  on  failure 

of  issue  .  .  .  .  i.  14, 15, 16 

of  rents  .  .  .  i.  6^  15,  16, 17 

of  advowsons  .  .  i.  17 

seisin  in  law  when  sufficient  .  .  .  ib. 

of  equitable  estates  •  •  i.  18 

of  surplus,  subject  to  debts  .  .  ib. 

of  equities  of  redemption  .  .  .  i.  19 

of  trusts  executory  .  .  i.  20 

of  money  to  be  laid  out  in  land  .  ib. 

of  estate  limited  to  separate  use  of  wife  i.  22 

when  estate  is  in  adverse  possession,  qu.        .  i.  19,  n. 

whether  affected  by  wife's  election  .  i.  25,  26,  29 

what  issue  necessary  to  .  .      ^     i.  29 

must  be  born  alive         ;  .  .  .  i.  30 

and  capable  of  inheriting  wife's  estate        .        .  i.  31 

therefore  second  husband  of  donee  in  special  tail  not  in- 
titled  to  .  .  .  .  i.  32 
second  husband  where  intitled,  living  issue  of  first         i.  32 
husband  intitled  to,  whether  issue  die,  before  or  after 

wife's  seisin  .  .  .  .  i.  33 

issue  not  requisite  to  curtesy  in  gavelkind  lands  ib. 

destroyed  by  husband's  feoffment  on  condition  and  entry 

prior  to  wife's  death  .  .  .  i.  34 

destroyed  by  husband's  feoffment  before  issue  born  ib* 

Tenant  by.  Nature  of  his  Estate, 
is  intitled  to  emblements         .  .  i.  35 

to  removal  of  terms  .  .  .  •  ib. 

liable  to  incumbrances  .  .  .  ib. 

and  to  writ  of  partition  .  •  •  i.  36 

and  to  waste  ......  ib. 
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may  make  leases  for  year&  •  i.  37 

which  expire  at  his  death  .  .  .  ib. 

may  grant  copies  .  .  .  .  ib. 

'       How   DKFBATRD   AND   BABBKD 

by  birth  of  posthumous  brother  of  wife              .  i.  37 

but  revived  by  death  of  brother  in  wife's  life           •  ib. 

by  entry  of  donor  for  breach  of  condition  i.  38 

by  wife's  estate  determining  by  limitation        i.  38  ;  ii-  502 

by  endowment  of  wife's  mother                           .  i.  43 

by  recovery  by  judgment  against  husband  and  wife  i.  44 

by  fine  or  recovery  of  husband  and  wife                 .  ib. 

forfeited  by  common  law  conveyance  by  husband  i.  45 

not  by  lease  and  release                .             •            •  ib. 

nor  by  adultery                  .            .            .            .  ib. 

by  treason          .            .            •            .  i.  46 
effect  of  pardon                                               i.  46>  47>  49, 50 

defeated  by  wife's  attainder  of  treason  before  birth  of 

issue              .            .            .            .             .  i.  48 

or  by  her  attainder  of  felonies  not  excepted  out  of 

54  Geo.  Ill.y  before  birth  of  issue                       .  ib. 
CUSTOM 

of  London,  distribution  according  to  iL  2 

of  York,  distribution  according  to              .             .  ib. 

yields  to  that  of  London            .            .  ii.  7 

does  not  extend  to  Chester        .             .  ii.  8 

effect  of  advancements                              .             .  ii.  9 

prevails  only  in  cases  of  intestacy           .             •  ii.  14 
by,  widow's  chamber  not  exempt  from  husband's  debts      ib. 

but  to  be  exonerated  out  of  real  estate        .             .  ib. 

her  chamber  not  liable  to  Ic^tees                           .  ib. 

inay  be  defeated  by  will  or  gifts                 .            .  ib. 

frauds  on  customs                                   .  ii.  17 

widow  how  barred  by  settlement           .  ii.  18 

of  London,  wife  may  trade  as  feme  sole  by  ii.  124 


D- 


DAMAGES 

in  dower  .  .  .  .  i.  457,  441 

DEBTS, 

* 

separate  property  when  liable  to. 

See  Sbfaratb  Property. 
husband  when  liable  to  wife's. 

See  Husband^  Sbpahation  Debbs. 
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jyiEBTS— (Continued) 

paraphernalia,  liable  to. 

See  Pabaphebnalia. 
I>ECREE, 

joiiit  will  surviye  to  wife  .  i.  216 

to  secure  fund  for  wife  and  issue  till  a  settlement,  sur- 
Yiyestoher  .  .  .  1.217 

DECLARATION  OF  USES.    [Sec  Fink.] 
DENIZEN, 

when  intitled  to  curtesy  .  .  i.  5 

DEVASTAVIT 

by  wife,  when  husband  not  liable  after  her  death  i.  190 

liable  if  he  concurred  .  .  .  i.  191 

second  husband  relieyed  from  out  of  assets  of  first, 

sembl,  .....  i.  103 

assets  of  testator  may  be  followed  into  husband's  hands 

after  wife's  death  ...  1.  195 

if  wife  be  executrix  before  marriage,  she  is  liable  on  sur- 
viving husband  for  devastavit  by  them  during  the 
marriage,  sembL  .  .  i.  196,  197 

contra,  if  she  be  executrix  after  marriage  .  ib. 

unless  she  consent  .  •  i.  1 98 

at  law  creditors  only  can  enforce  these  liabilities  ib. 

in  equity  legatees  may  against  the  husband  ib. 

and  against  the  wife,  sembL  ib. 

at  what  stage  of  proceeding  at  law  husband  becomes 
bound  by  devastavit  .  .  .  i.  202 

DEVISE 

to  husband  and  wife,  they  take  by  entireties  i.  5 1 

DISCONTINUANCE  OF  WIFE'S  ESTATE, 

what  .  .  *  i.  55 

how  defeated  at  common  law         .  .  .  ib. 

how  under  stat.  32  Hen.  VIII.  .  •  i.  56 

the  statute  applies  only  to  fines  without  proclamations  i.  57 
it  extends  to  joint  estates  .  .  .  ib. 

and  to  reversions  .  .  .  i.  58 

on  husband's  discontinuance  by  feoffment,  the  wife  and 

her  issue  may  enter  at  his  death         .  .  i.  56 

her  joining  in  feoffment  does  not  defeat  her  title  i.  59 

if  by  fine  and  proclamations,  entry  must  be  within  ^ve 

years  .  .  .  .  i.  57*  59 

if  by  recovery,  entry  defeated  .  .    -        i-  59 

.    not  if  recovery  fraudulent  .  .  .  ib. 

See  Rbmitteh. 
DISCONTINUANCE  OF  HUSBAND'S  ESTATE.     [See 

DoWKK,  JoiNTBESS.]] 
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DISSENTERS, 

marriages  of«    fSee  Marbiaob.J 

DISSEISIN 

of  equitable  estates,  qo.  .  .  i*  1^ 

whether  feme  covert  may  be  a  diss^iioress  i.  69,  lu 

widow  of 'disseisee,  when  not  intitled  to  dower  i.  385 

DISTRESS.     [See  Rent,  j 

DISTRIBUTION.    [See  Cctstom,  Sicttlbhent,  Wife.] 

DOMICIL 

of  wife,  whether  it  follows  that  of  husband  ii.  27 1 

of  persons  resident  in  the  East  Indies  ii.  450 

DONATIO 

mortis  caus4  by  husband  to  wife  .  •  i-  53 

DOWER, 

legal  marriage  necessary  to       .  .  i*  332 

but  if  voidable  only,  and  not  dissolved  at  hosboild's 

death,  wife  intitled  to  ...  ib. 

if  the  marriage  be  in  England,  the  bishop's  certificate  of 

conclusive  .  .  .  .  i.  334 

if  in  a  foreign  country,  marriage  is  tried  by  a  jury  ib. 

Scotch  marriage  intitles  to       .  .  .  i.  336 

or  marriage  abroad  according  to  the  lea?  loci  i.  337 

feme  alien  in  general  not  intitled  to  .  i.  340 

to  be  intitled  to,  the  widow  must  be  of  the  age  of  nine 

years  .  .  .  i.  341 

to  what  hereditaments  it  attaches  i.  342,  345 

when  it  depends  on  the  election  of  a  third  person         i.  34i> 
of  lands  bought  for  the  use  of  a  partnership  x.  545 

when  husband  exchanges  estates,  widow  to  elect  of  which 

she  will  be  endowed  .  .  .  i.  347 

so  if  husband  enfeoff  in  fee,  reserving  rent  .  ib. 

period  of  election  is  at  husband's  death  i.  348 

if  she  join  in  conveyance  by  fine  of  land  taken  in  ex- 
change, she  may  claim  dower  of  hud  ^en  in  ex- 
change ,  .  ib. 
improvements,  widow  intitled  to  dower  of              .            ib. 
and  must  bear  unavoidable  deprecia^on  of  estate              ib. 
if  feoffee  with  warranty  make  improvements,  widow 

not  entitled  to  bettef9t  .  .  i.  350 

contra  when  the  feoffment  is  con^tionai,  ai^  husband 

enters  .  .  .  .  ib. 

widow  entitled  to  crops  on  lands  ass^ned  to  her  i.  351 

of  gavelkind  land  a  moiety,  while  she  continues  chaste 

and  unmarried  .  .  i.  351 

of  borough  English  lands  the  whok  .  ib. 

of  copyholds.     [See  Fbeeb&kcr.]] 
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SeISIK  or  H08BAK1^  WHAT  NB0E8SA&T  TO, 

seisin  in  law  snfficient  .  .  i.  352 

or  where  land  descends  on  heir^  who  does  not  enter       i.  353 

although  a  stranger  enter  and  abate,  if  the  marriage  was 
before  the  abatement  .  .  .  ib. 

so  of  a  ient>  although  heir  die  before  the  time  of  pay- 
ment .  .  •  •  i.  S54 

the  seisin  must  be  legal  .  .  ib. 

origin  of  the  mie  that  dower  does  not  attach  on  trust 
estates  .     .  •  i.  354,  n. 

this  rule  applies  generally  .  .  i*  355,  n. 

effect  of  oonveyance  in  trust  privately  made  before  mar- 
riage .  .  .  •  lb. 

no  dower  of  equity  of  redemption  on  mortgage  in  fee     i.  357 

or  seisin  of  mortgagee  oe  tnistee  •  lb.  ftnd  358 

of  estates  of  inheritance  only  .  i.  359 

none  of  reversion  in  fee  after  estate  for  life  i.  359 

except  where  estate  is  given  to  husband  and  wife,  and 
the  heirs  of  the  former,  and  she  dissents  from  her 
estate  after  his  death         .  i.  361 

estate  of  freehold  in  trustees,  between  a  life  estate  in  the 
husband,  and  the  reversion  in  fee  in  him,  prevents 
dower  .  •  .it  360 

so  of  vested  estate  tall,  between  life  estate  and  rever- 
sion .  •  .  .  i.  361 

unless  tenant  in  tail  dies  without  issue  during  the  mar- 
riage .  i.  362 

contra^  if  estate  tail  is  contingent  .  ib. 

where  the  descent  of  the  fee  upon  the  husband  tenant 
for  life,  will  and  will  not  entitle  widow  to  dower 

i.  362—366 

of  an  estate  in  fee  limited  in  default  of  appointment     i.  366 

defeated  by  appointment  .  ib. 

no  dower  of  joint  tenancy        .  .  .  ib. 

nor  where  he  severs  and  conveys  his  moiety  by  the  same 
act  .  .  •  .  i.  367 

contra,  if  tenancy  in  eornmoB  •  ib» 

widow  of  husband  feoffor,  tenant  for  life  or  years,  dow- 
able  against  feoffee  and  heirs         .  i.  366 

widow  of  conusee  of  fine  levied  by  tenant  in  tail,  dow- 
able  against  conusor  and  issue  .  .  i.  369 

widow  of  bargainee,  or  releasee  of  tenant  in  tail,  dbw- 
able  while  tenant  in  tail  lives  .  .  i.  370 

dower  of  reversion  or  remainder,  after  term  of  years  ib. 

so  of  equities  of  redemption  on  mortgage  for  years       i.  371 
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rule  of  contribution  to  mortgage  debt  i*  37 1^  n* 

dower  of  estate  tail  subject  to  devise  to  executors  to  pay 
debts,  &C.         .  .  .  .    .  i.  372 

instantaneous  seisin  sufficient  .  •  i-  373 

but  not  if  it  be  transitory  only         .  .  i.  374 

dower  of  estate  tail,  f^ougli  it  determine  by  fiulure  of 

issue  of  husband  .  i.  376 

of  estate  ceasing  before  its  natural  ezpiratioUj  by  event 

not  defeating  the  previous  seisin,  qu.  .  i.  377 

when  estate  determined  by  conditional  limitation  or 

executory  devise  .  .  .  ii.  502 

no  dower  of  estate  determined  by  entry  on  breach  of 

condition        .  .  .  i.  378 

or  if  husband's  seisin  be  defeated  by  title  paramount    i.  379 
or  by  remitter  of  issue  in  tail,  when  husband  discon- 
tinued, and  then  married  .  •  i.  380 
rule,  dos  de  dotepeti  non  debet         .                •            i.  381 
exceptions  to  it                 •                .                .            i.  382 
no  dower  on  right  of  entry                                            i.  384> 
as  in  case  of  exchange  by  common  law  conveyance  with- 
out entry        ....              .  ib. 

conira,  if  conveyance  be  by  lease  and  release  ib. 

no  dower  on  right  of  entry  for  breach  of  condition        i.  385 
or  on  right  of  action  .  .  .  ib. 

or  where  conveyance  to  husband  defective,  as  bai^^ain 

and  sale  not  enrolled         .  .        i.  386 

conira,  if  bargain  and  sale  enrolled  within  six  months, 

though  after  husband's  death  ib. 

widow  may  elect  of  which  of  two  seisins  she  will  be  en- 
dowed •  .  .  •  ib. 
consequences  of  her  election,  as  to  incumbrances          i.  415 
of  the  issue,  as  to  dower                .                 •              i.  387 
dower  before  assignment,  when  it  gives  a  settlement 

i.  388,  n. 
when  it  gives  second  husband  a  vote  for  the  county  ib. 

Assignment  of  Dower 
must  be  before  widow  can  lawfully  enter  .  i.  387 

need  not  be  by  deed  .  .  i.  388 

must  be  by  person  seised  of  freehold  •  i.  389 

by  infimt  heir  .  .  •  ib. 

by  one  having  a  tortious  freehold  .  ib. 

unless  by  collusion  with  widow  .  i.  390 

by  one  joint  tenant  .  .  .  i.  391 

by  husband  seised  jointly  with  or  in  right  of  his  wife        ib. 
by  metes  and  bounds  generally        •  .  i.  392 
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exoeptioiiB        .  •  .'  •  i.  395 

when  husband  seised  of  three  manors  i.  393 

sheriff's  return  •  .  .  i.  394 

how  Bssignedy  of  houses  and  mills  i.  S96 

of  mines  and  minerals  .  .  i.  396 

of  advowsous,  franchises,  and  tithes  i.  398 

of  copyholds  of  a  manor  .  •  i.  424>  n. 

wheie  contrary  to  coitamon  law,  widow  may  be  bound  by 

assent  •  .  .1. 399 

where  void       .  .  •  i.  401 

in  plea  of,  the  word  mMignavU  to  be  used         .  i*  400 

must  be  for  widow's  life,  and  unconditional  i.  403 

but  in  equity,  on  principle  of  election,  widow  may  be 

bound  by  acceptance  of  conditional  assignment         i-  405 
.    void,  if  not  of  hereditaments  subject  to  dower  i.  401 

remedies,  when  assignment  excessive  .  i.  406 

.   none  for  heir,  affcer  assignment  by  him  when  of  full 

age  .  .1. 407 

writ  of  admeasurement  of  dower         «  •  i.  408 

assignment  de  novo,  where  •  •  i.  410 

on  assignment  at  common  law,  widow  entitled,  exempt 

from  husband's  charges  and  leases  •  1.  41 1 

and  from  his  debts  to  the  crown  .  .  ib. 

contra,  of  assignment  by  consent  .  i.  412 

dowress  not  exempt  fiam  charges  made  before  mar- 
riage •  .  i.  414 
when  entitled  to  exoneration  out  of  husband's  assets  i.  415 
dowress  has  the  freehold  in  land  assigned  i.  416 
and. must  be  a  party  to  a  recovery  ib. 
and  may  accept  a  release  of  the  reversion  ib. 
Tbnant  in, 

is  liable  to  voluntary  waste  i.  41 6 

MifMcy  also  £or  permissive  waste  i.  4 17 

<fm6^,  not  for  destruction  by  fire  •  i.  419 

writ  of  waste,  who  entitled  to  .  .  ib. 

forfeits  by  alienation  at  common  law  for  longer  period 

than  her  life  «  •  .         .    i.  422 

may  regrant  copyholds         •  .  •  i.  423 

when  she  may  enter  on  breach  of  a  condition        .       i.  425 
entitled  to  emblements  .  .  i.  426 

bound  to  keep  down  one-third  of  the  interest  of  mort- 

gUges  made  before  the  marriage  •  i.  427 

entitled  to  benefit  of  a  release  to  the  heir  of  a  service  or 

rent  .  •  •  .  i.  428 

how  to  answer  to  the  heir  miiere  the  service  is  entire  i.  429 

VOL.  II.  o  o 
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Remedy  fob  at  Law, 
writ  of^  against  whom  it  lies  •  i.  429 

proceedings  in         .  .  .  ib. 

distinction  between  writ  of  riglit  of  dower,  and  writ  of 

dower  unde  nil  habet  .  .  i.  434 

how  assigned  when  part  has  been  aliened  by  husband  i.  435 
proceedings  against  alienee,  and  voucher  of  heir  .  ib. 
how  assigned,  when  lands  have  been  aliened  to  different 

persons  .  .  .  L  437 

damages  under  the  statute  of  Merton  .  ib. 

in  cases  where  husband  dies  seised  i.  438 

not  prevented  by  term  for  years  ib. 

the  statute  applies  to  copyholds  .  •  ib. 

and  to  assignments  by  Courts  of  Equity  ib. 

$end>le,  not  in  writ  of  right  of  dower  i.  439 

costs  when  given         •  •  •  ib. 

what  damages  given        .      '  .  .  L  441 

judgment  for,  distinct  •  .  ib. 

effect  of  writ  of  error  on         .  .  .  i.  442 

previous  demand  necessary  to  entitle  widow  to  L  444 

plea  of  detinue  of  charters,  its  consequences  to  dowress  L  446 
Remedy  fob  in  Equity, 
jurisdiction  of  equity  to  give  dower  •  i.  449 

how  assigned  •  .  i.  450,  n. 

course  of  practice,  when  right  doubtful  .  i.  450 

whethef  plea  of  purchase  for  value  is  a  defence  i.  451 

dowress  intitled  to  mesne  profits,  although  tenant  die 

pendente  lite  .  .  i.  452 

when  husband  does  not  die  seised,  qu.  '  i.  453,  454,  o. 

and  not  barred  by  statute  of  limitations,  either  in  equity 

or  at  law  .  .  •  .  L  453 

iemble,  although  no  demand  made  prior  to  bill  filed  ib. 

formal  assignment  not  necessary  to  her  title  to  mesne 

profits  •  .  .1. 455 

costs,  dowress  not  entitled  to,  unless  the  defence  be 

vexatious         .  .  •  .  i.  456 

separate  report  of  arrears  of  dower  ordered  ib. 

not  interest  upon  arrears,  except  iemble,  under  special 

circumstances  .  .  .  i.  456 

How  BABBXD, 

by  jointures.    [[See  Jointuees.^ 

by  other  modes  than  jointures,  vis.  by  limitations  in 

purchase  deeds      •  .  .  i.  525,  et  seq. 

effect  of  limitations  now  in  use  .  i.  529 

when,  and  when  not,  barred  by  terms  of  years  L  530 
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not  barred  by  term  in  favour  of  heir  or  devisee  i.  £30 

nor  in  ikvour  of  purchaser,  without  assignment  i.  63 1 

but  in  favour  of  purchaser,  with  assignment,  though 

with  notice     -      .  .  •  ,  i.  532 

so  in  &vour  of  mortgagee  •  .  i*  534 

term  becoming  vested  in  wife  as  administratrix,  assign- 
ment to  a  purchaser  compelled  .  ib. 
effect  of  assignment  of  term  after  husband's  death  i.  535 
by  fine  or  recovery,  by  husband  and  wife  .  i.  536 
effect  of  fine,  when  controlled  in  equity  •  i.  537 
whether  a  subsequent  declaration  of  uses  by  husband 

alone  will  bar  .         *  i.  538 

by  bargain  and  sale,  by  custom  of  London        •  i.  539 

fine  not  a  bar,  unless  complete  before  husband's  death  i.  540 

effect  of  husband's  covenant,  to  procure  his  wife  to  levy 

a  fine  .  .  i.  540  et  seq.  545,  n. 

How  FORFSITKO  OR  BABBKD  BY  HubBAND's  AcTS, 

by  his  attainder  of  treason,  wife  barred  of  her  dower,  as 
well  out  of  lands  of  which  husband  was  seized  at  the 
time  of  the  attainder,  as  of  lands  eold  prior  to  it       i.  549 
and  not  restored  by  his  pardon  .         i.  550 

except  as  to  subsequently  acquired  land  .  i.  552 

reatored  by  reversal  of  attainder  •  ib. 

barred  by  husband'ji  fine,  with  proclamations  and  non- 
claim,  after  his  death  .  •  ib. 
or  by  fine,  after  his  death  •  .  .  i.  554 
Bab  of,  by  Wjfb's  Acts  dubino  Mabbiaob, 
by  her  attainder  of  treason,  murder,  or  felony  i.  559 
Unless  pardoned  in  husband's  life  •  ib. 
by  elopement  •  .  .  .  i.  559 
unless  reconciliation  follows  .  .  «  ib. 
by  her  aooeptance  of  a  lease  of  the  whole  dowable 

estate  .  .  .  i.  562 

by  fine  levied  by  her  alone  .  .  ib. 

Satisfaction  of,  and  Election* 
Election,  its  principles        .  •  .         i.  566 

satisfiEurtion  of,  by  implication  .  i.  567 

not  by  gift  of  personalty,  unless  by  express  declara- 
tion .  •  .  .  i.  577 
nor  by  gift  of,  or  out  of  land,  unless  by  necessary  im- 
plication                            •                                •  ib. 
which  does  not  arise  from  devise  of  part                       L  579 
or  from  land  being  devised  to  her  and  others  in  trust  to 

sell  ....  i.  586 

or  £com  devi3e  of  rent  charge  •  .     «       i.  588 

oo  S 
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whether  insufficiency  of  knd  to  bear  the  charges  yum 

the  case  .  .  .  .  i  595 

where  the  devise  is  inconsistent  with  dower^  the  widow 

put  to  elect  .  .  .  .  L  586 

widow  not  bound  to  make  election  till  the  funds  are 

ascertained  .  .  *  .  *  i.  601 

if  made  under  mistake,  widow  will  be  relieved    .        i.  602 
Alienation  by  Dowbess,  how  pbeventsDj 
by  statute  .  ,     .  .1. 606 

sembie,  that  statute  Hen.  VII.  applies  to  mere  n^  of 

dower  •  i.  611 

the  statute  applies  to  manors,  lands,  tenements,  and 

hereditaments  .  .  .    '       ib. 

to  trust  estates  ...  .  ib. 

equities  of  redemption  .  ib. 


E. 


ELECTION 

by  feme  covert,  how  made  in  a  suit  1-28 

how  by  acts  in  pais        .  .  .  L  29 

effect  of  on  husband's  interests  i.  25,  26, 29 

by  tenant  in  tail,  effect  of  .  i.  26,27 

as  applied  to  interests  derived  from  estates  taken  against 

the  will  .  .  .  .  .  i.  26 

principle  of  ....  L  566 

against  a  will,  whether  it  requires  forfeiture  of  all  in- 
terest under  it,  or  compensation  only  i.  566,  n* 
by  feme  covert  to  take  as  money  a  fund  directed  to  be 
laid  out  in  land               .            .            .            ii.  223,  n- 
See  DowEB,  Leases,  SETrLEMSNT. 
ELEGIT, 

of  wife  before  marriage,  assignable  by  husband  i.  178 

ELOPEMENT.  [See  Adultbbt,  Dower,  Jointbbsb.]] 
EMBLEMENTS.  [See  Curtesy,  Dower,  Jointbbss.] 
ENFRANCHISEMENT 

of  wife's  copyholds  by  husband  presumed  a  gift  L  54 

effect  4>f,  when  obtained  by  husband  by  conveyance  to 
himself  .  .  .  .  i.  88 

ENTRY 

to  avoid  fines  .  .  i.  65, 66 

See  DlSCONTINVAMCE;  JOIKTBESB. 

ESCHEAT, 

effect  of  pardon  on  title  by  .  .  .  i.  47 
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eflect  of  statute  54  Geo.  III.  c.  145  i.  48,  49 

on  attainder  of  husband  or  wife  .  i.  3,  47>  48 

lord  hjy  cannot  enter  under  stat.  32  Hen«  VIII.  i.  61 . 
ESTATE 

made  to  husbcyid  and  wife  not  a  joint  tenancy         i.  5 1  ^  52 

conveyance  of  such  estate  by  husband  void  as  against 
wife  ...  .  ib> 

EVIDENCE, 

what  admissible  to  show  purpose  for  which  wife's  estate 
was  mortgaged  .  .  .  .  i.  152 

recital  in  settlement  of  previous  articles,  only  evidence 
against  the  settlor  and  those  claiming  under  him        i.  3 1 0 

parol,  not  admissible  to  show  a  provision  by  deed  or  will 
to  have  been  intended  in  lieu  of  dower        i.  47 1, 472,  489 

nor  to  explain  the  words  of  a  will,  to  raise  a  case  of  elec- 
tion .....  i.  590 

admissible  to  repel  presumption,  that  lands  were  pur- 
'  chased  in  performance  of  covenant  i.  5 1 1 

or  to  repel  presumption  of  a  devise  by  husband  being  a 
satisfaction  of  a  covenant  .  .  ii.  62 

whether  admissible  as  to  attestations  of  appointments 
under  powers  .  .  .  ii.  1 97 

EXCHANGE, 

dower  where  the  husband  has  exchanged  lands  i.  379 

EXECUTRIX^ 

husband  of,  may  administer  and  dispose  of  testator's  per- 
sonalty .  .  •  •  .  i.  187 

cannot  administer  without  husband's  concurrence         i.  188 

or  give  discharges  .  .  .  .  ib. 

husband  of,  may  release  debts        .  .  .  ib. 

but  she  may  bequeath  property  held  as  .  i.  188 

must  be  joined  with  husband  in  actions  relating  to  th^ 
estate  .  .  .  .  .  i.  189 

unless  the  husband  alter  the  nature  of  the  property  ib. 

if  they  recover  a  joint  judgment,  and  she  die,  the  suc- 
ceeding personal  representative  intitled  to  the  benefit 
of  it  .....  i.  190 

See  DjsvASTAViT. 
EXONERATION 

out  of  husband's  assets  when  wife's  estate  is  mortgaged 
by  them  •  .  .  .  i.  143 

her  right  preferred  to  legatees'  .  •  i.  144 

whether  to  creditors'  .  .  .  .  ib. 

but  her  estate  not  exonerated  when  mortgage  is  for  her 
debt  •  •  •  .  .  i.  147 
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or  where  the  money  is  paid  to  her^  or  ahe  has  power  to 

dispose  of  it  .  .  .  .  i.  148 

.  or  where  the  security  is  coimected  with  a  contract  fbr 

settling  estate  •  .  .  .  L 149 

where  part  is  the  husband's  debt,  exoneration  pro  ianto    ibu 

what  evidence  admissible  to  show  the  purpose  of  the 

.mortgage  L 152 

wife's  right  to,  may  be  waived  ^    .  .  i.  153 

of  widow's  chamber  .  iL  14 

of  paraphernalia  .  .  .  ii.  149 

F. 

FELONY.    tSee  Attainder.] 
FEME  SOLE, 

when  wife  may  be  sued  as  •  .  iL  120 

FEME  SOLE  TRADER 

by  custom  of  London.    ^See  Wife.] 
FINE 

of  husband  and  wife  defeats  his  curtesy  .  i.  44 

if  reversed,  must  be  so  in  toto  .  .  ib. 

of  wife's  estate  by  husband,  effect  on  her  and  her  issue 

«.  i.  55, 57 

entry  to  avoid  *  .  .  .  i.  65, 66 

by  husband  and  wife,  uses  how  to  be  declared    i.  140;  ii.  96 
effect  of  different  declarations  of  uses  .  i.  141 

by  wife  alone  binding  on  her  heirs  .  .  ib. 

sometimes  permitted  .  i.  142 

by  wife  will  at  law  pass  her  interest  in  her  jbintnre      i.  520 
but  if  the  jointure  be  settled  after  marriage,  she  will  be 

intitled  to  dower  out  of  husband's  other  lands  L  521 

in  equity,  a  fine  will  not  bar  her  jointure,  if  not  the  in- 
tention .....  ib. 
of  husband  alone,  with  proclamations,  will  bar  wife's 
jointure,  if  she  do  not  enter  in  five  years  after  his 
death                ...          .            .            i.  522, 553 
suing  out  writ  of  dower,  will  not  prevent  running  of    i.  554 
wife  joining  in  a,  will  bar  her  dower                  .             i.  536 
not  if  levied  for  a  particular  purpose                 .             i.  537 
effect  of,  when  controlled  in  equity                    .             i.  537 
effect  of  husband's  subsequent  declaration  of  uses          i.  538 
effect  of  his  prior  declaration  of  uses                 .             i.  539 
husband's  covenant  to  procure  his  wife  to  join  in  a 

i.  540,  545,  n. 
power,  when  destroyed  by      .  .  .  ii.  100 
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FINES, 

when  they  may  be  taken  under  leasing  powers. 

See  Leases. 
FIRE 

setfdfie,  dowress  not  liable  for  destmction  by  i.  4 1 9 
FORFEITURE.      fSee  Attainder,  Copyhold,  Dowbr, 

Jointress.]] 
FREEBENCH 

depends  on  custom                    .            .             .  i.  359 

defeated  by  alienation  of  copyholds                   .  i.  555 

or  by  agreement  for  sale           .            *            .  x.  358 

CKT  by  bankruptcy          .            .            .            .  i.  374 
generally  extends  only  to  lands  of  which  husband  dies 

seised           .....  i.  375 

not  barred  by  jointure  at  law                .  i.  '^82 

barred  by  husband's  acceptance  of  feoffinent  i.  556 

not  by  will                   -            .            .             .  i.  558 

barred  in  equity  by  jointure  in  lieu  of  dower  i.  491 

not  by  leases  warranted  by  custom  i.  557 

G. 

GAVELKIND  LAND, 

curtesy  of,  without  issue  .  i.  33 

extends  to  a  moiety  of  estate         •  .  ib. 

is  forfeited  by  second  marriage  •  ib. 

dower  of,  a  moiety  so  long  as  widow  continues  chaste 
and  unmarried  .  •  i.  35 1 

GIFTS 

between  husband  and  wife      .  i.  53,  54;  ii.  131,  154 

See  Enfranchisement,  Separate  Fbopebty,  Mortgage. 
GUARDIAN 

in  soccage  cannot  assign  dower  .  i.  389 

what,  may  t^nsent  to  marriage  .  ii.  488 

H. 

4 

HABEAS  CORPUS, 

wife's  remedy  by,  against  husband  ii.  317,  320 
HEIRS  EXPECTANT, 

sales  of  reversionary  interest  by  i.  232  ;  ii.  258,  n. 
HUSBAND 

cannot  grant  to  wife  at  common  law  i*  53 

may  grant  to  his  wife  under  statute  of  uses  .            ib. 

and  by  custom  of  York                   .  .            .            ib. 

intitled  to  chattels  of  wife  on  marriage  .             i.  169 
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not  intitled  under  luoitatioii  to  next  of  kin  of  wife       i.  327 
when  liable  to  debts  oontraeted  by  wife  .  ii- 109 

when  fer  necessaries  .  .  ii«  1 10 

what  considered  neeessaries  •  ii.  Ill 

not  liable  for  goods  supj^ed  on  her  credit  h«  110,  n. 

liable  for  her  necessaries,  if  he  obliges  ha  to  quit  him  iL  1 12 
not  liable  for,  if  wife  leave  him  without  sufficient 

reason  .  iL  113 

icmhle,  although  she  offer  to  return  iL  1 14 

when  discharged  from  liability  by  particular  nolaoe  to 

tradesmen  .  ii.  I09,n.ll4 

not  liable  after  elopement  and  adultery  of  wife  iL  1 15 

although  the  adultery  does  not  commence  till  after 

having  quitted  him  .  iL  115 

liable,  if  after  knowing  of  wife's  adultery,  he  permit  her 

to  remain  in  his  house  .  .  .  ii.  116 

gift  by,  to  wife  when  good  ii.  131,  154 

liable  at  law  for  wife's  acts  as  feme  sole  trader  with  his 

permission       .  .  .  .  ii.  170, 175 

defect  in  execution  of  a  power  in  his  fevour  not  supplied 

iL2]8 
his  assets,  where  liable  for  his  receipts  of  wife's  separate 

property      •  .  .  .  .  ii.  220 

where  he  may  bring  action  for  wife's  adultery  after 
separation  .  ...  iL318 

See  Action,  Cubtest,  Chose  in  Action,  Separate 

Property,  Separation. 

I. 

IDIOT.     [See  Lunatic] 
IMPROVEMENTS, 

where  widow  entitled  to  dower  of  .  .         L  349 

INDIA, 

marriage  in,  by  minister  of  the  church  of  Scotland, 
valid       .  .  ,  .  ii.  459,501 

INFANT, 

See  Jointure,  Settlement,  Power,  Marriage. 
INSOLVENT  DEBTORS  ACT, 

wife  may  take  benefit  of        .  .  .  ii.  129 

'  rights  of  husband's  assignees,  in  wife's  property, 
r  See  Choses  in  Action,  Settlement. 

INTEREST, 

dowress  bound  to  pay  one^third  of  the  interest  of  a 
mortgage  made  befere  marriage  .  i.  427 
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INTEREST^iCimimmmi). 

not  gif«ii  to  widow  on  aman  of  dower  <Hr  jdntnre 

i.  458^519 
INTESTACY, 

.  equitable,  distribution  according  to  customa  of  London 
and  York         •  .  .  .  ii.  3 

See  CasTOH,  Sbttlbhent,  Wife. 
IRELAND, 

nuurriagea  in.     [See  MijiBiAeE.] 

J. 

JEWS, 

maniages  of         .  .  .  .  ii.  476 

JOINTRESS 

» 

entitled  to  emblements  .  •  L  518 

may  grant  leases  .  •  .      .  •  ib. 

may  regrant  copyholds  .  •  •  ib. 

»       may  redeem,  incumbrances  •  •  i.  519 

liable  to  all  incumbrances  at  time  of  settlement  ib. 

not  entitled  to  interest  on  arrears  of  jointure        i.  519,  458 
not  compelled  to  diseover  or  produce  deed  of  jointure  till 

jointure  confirmed         •  .  •  L  519 

by  levying  a  fine  of  lands  settled  in  jointure  before 

marriage,^  bars  at  law  heat  j<Mnture  and  dower  i.  520 

but  in  equity  not  a  bar,  if  contrary  to  intention  i.  521 

barred  by  fine  of  husband  alone,  with  proclamations  and 

non-claim,  after  his  death        .         .  .  L  522 

cannot  by  any  act  m  pais  pending  marriage  relinquish 

her  jointure  .  •  •  •  ib. 

forfeits  for  waste        .  .  .  .  i.  523 

sembUt  if  it  be  permissive  only  .  •  ib 

or  by  alienation  for  a  period  beyond  her  life  .  ib. 

or  by  acceptance  of  a  fine  .  ib. 

or  confession  in  real  action         .  .  .  ib. 

not  by  elopement  and  adultery  •  ib. 

not  by  husband's  felony  or  treason  •         ib. 

jointress  tenant  in  tail,  dispunishable  of  waste         i.  610,  n. 
as  to  equitable  waste,  qo.  .  .         -       .  ib. 

effect  of  alienation  by  jointress  at  common  law       .      i.  605 
alienation  by  jointress  void  by  slat.  1 1  Hen.  VII.  i.  608 

what  estates  within  the  statute  .  i.  61 1,  et  seq. 

jointure  by  husband  or  ancestors  .  i.  612 

cases  where  partly  purchased  by  wife's  or  her  firiends 

i.  614,  618 
copyholds  not  within  the  statute        •  •  i.  617 

or  estate  given  by  a  stranger  •  i.  620 

when  ultimate  limitation  is  to  a  stranger  •  i.  621 
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when  nlthnate  limitation  is  to  hnabtad's  heir8>  and 

widow  is  tenant  in  tail  general,  qtt.  i.  622 

what  alienation  within  the  statute  •  i.  62S 

not  if  with  ooncurrence  of  heir  •  .  i.  629 

how  defeated  by  entry  .  •  L  626 

JOINTURE, 

no  satisfaction  of  dower  at  common  law  •  i.  461 

but  good  in  equity,  independently  of  the  statute  27 
Hen.  VIII.  L  461,0. 

Undbr  Statute  27  Hkn.  VIII. 
provisions  of  that  statute  .     .     i.  461 

l^;al  jointure,  what  .1.  462 

wife's  light  of  election  between  a  jointure  after  mairiage 

and  dower  •  •  •  •  i.  464 

amount  of  jointure  not  defined  •  .        i*  462,  n. 

must  commence  at  husband's  death      .  •  i-  464 

may  be  limited  to  wife,  or  to  husband  and  wife  jointly  L  465 
semhle,  m  to  the  wife  and  a  stranger        •  LASS 

must  be  for  widow's  life  .  .  .        i.  466 

whether  it  may  be  limited  durante  viduUate  i.  467,  n. 

not  good,  if  for  years  .  .  i.  468 

if  after  marriage,  voidable        •  .  #  ib. 

must  be  expressed  in  satisfection  of  the  whole  of  her 

dower  .  .  i.  471 

sembte,  parol  evidence  inadmissible  to  show  the  provision 

to  be  in  lieu  of  dower  •  .  i.  471, 472 

if  of  part,  deed  must  show  of  what  part  .  i.  472 

trust  estate  not  a  good  legal  jointure  •  i  473 

but  good  in  equity  •  .  •  i.  474 

may  be  made  by  fether,  &c.  of  husband  i.  475 

valid  at  law,  though  wife  an  infent  .  «  ib. 

assent  of  wife  before  marriage  to  legal  jointure,  how  far 

essential         .  .  .  .1. 477,  n. 

inadequate  jointure,  without  her  assent,  not  binding     i.  478 
on  infent,  when  good  in  equity  L  479,  n. 

not,  if  the  provision  be  precarious  i.  480 

nor  unless  it  be  of  competent  amount  .         i.  486 

assent  of  parents  or  ffuardians  to  jointure  on  infent, 

whether  indispensable  .  •  .  ib. 

of  copyholds,  not  good  at  law  •  •  i.  482 

freebench  not  barred  at  law  by  jointure        •        .  ib. 

equitable  jointure        ,  •  •  .         i.  486 

to  be  an  absolute  bar,  must  be  before  marriage  L  487 

if  after,  ividow  may  elect  .  i.  488 

good,  if  by  agreemeftt  only  •  .  .  ib. 

may  be  of  any  kind  of  property  .  ib. 
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miut  be  expressed  or  iin|rfied  to  be  in  lieu  of  dower     L  480 
if  given  for  wife's  livelihood,  implied  to  be  in  lieu  of 

dower  ....  i.  A9^ 

remedy  on  eviction  of  jointure  •  i.  493 

Covenants  or  Aobbbhsnts  ot  makb, 
enforced  in  equity  against  a  prior  vduntary  convey* 

anoe  •  •  •  i.  492 

not  against  a  purchaser,  unless  with  notice  i.  495 

widow  has  a  lien  upon  lands  specifically  covenanted  to 

be  settled  for  •  •  .  i.492 

performance  and  satisfaction  of  covenants  to  make  join- 
ture .  i.  509,  et  seq. 
presumption  of  performance  not  rebutted  by  slight  cir* 

cumstances  .  i.  5 1 1 

purchase  of  land  not  a  performanccy  unless  it  will  answer 

the  purpose        .  '  .  .  .  i.  512 

satisfaction  of  such  covenants  L  514 

Undbb  Powers  how  to  bb  madb, 

when  of  a  sum  not  exceeding  a  certain  yearly  amount  i.  500 
when  of  a  clear  annual  sum  •  ib. 

when  without  deduction  for  taxes,  &c.  i.  501 

at  what  time  value  of  jointure  estimated  i.  502 

when  proportioned  to  the  extent  of  wife's  fortune,  &c. 

i.  505,  et  seq. 
agreement  by  donee  of  power  to  make  jointure,  when  he 

comes  into  possession  of  the  estate,  valid  i.  497 

and  may  be  good,  although  the  power  be  not  alluded  to  ib. 
defects  in  execution  of,  aided  in  equity  •  •  i.  496 
no  objection  that  widow  is  otherwise  provided  for  ,  i.  499 
no  relief  in  equity  against  jointures  for  inequality  .  i.  508 
JUDGMENT, 

for  debt  against  wife  before  marriage,  by  her  death  before 

execution,  husband  is  discharged       .     -       .  ii.  75 

contra,  if  judgment  against  both  .  •  ib. 

K. 

KIN, 

husband  not  entitled  under  limitation  to  wife's  next 
of  kin  .  .  .         i.  327 

as  against  next  of  kin,  mdow  entitled  to  a  distributive 
share  under  a  partial  accidental  intestacy  of  husband, 
although  by  his  will  a  legacy  be  given  to  her  in  bar 
of  her  claims  •  .  .  ii.  24 

widow  when  entitled  under  limitation  to  next  of  kin  of 
husband  .  .  .  .  ii.  63 
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LAND  TAX, 

of  wife's  estate,  redemption  of,  presumed  to  be  a  gift     i.  54 
LANDLORD  AND  TENANT, 

relief  in  equity  in  cases  of  forfeiture  •  i.  87,  n- 

LAPSE, 

widow  entitled  to  a  distributive  share,  although  by  hus- 
band's will  a  legacy  be  given  to  her  in  bar  of  her 
claims  .  •  .  •  iL  24 

LEASES, 

tenant  by  curtesy  may  grant  •  •  !•  37 

which  are  good  for  his  life  .  .  .  ib. 

dowress  may  grant        .  .  .  .  i.  490 

jointress  may  grant  •  •  •  i.  511 

lease  for  years  by  deed,  by  dowress  or  jointress,  not  a 

discontinuance  of  husband's  estate  within  11  Hen.  7*  i«  624 
contra,  where  founded  on  a  fine  •  «  ib. 

power  to  feme  coyert  to  surrender  under  29  Geo.  IL    ii.  104 
leases  for  years  of  wife*s  land  by  deed  of  husband  and 
wife  at  common  law  voidable  by  her  surviving  at  her 
election  •  .  .  .  .  i.  91 

confirmed  by  acceptance  of  rent      .  .  .  ib. 

her  election  not  transferable  .  .  .  ib. 

confirmed  by  fine  and  recovery  .  •  i.  92,  93 

election  only  exercised  by  those  in  privity  with  her         i.  92 
by  husband  and  wife  of  lands  of  wife's  manor  do  not  de- 
stroy the  custom  .  .  .  i  92 
by  husband  alone,  whether  void  or  voidable                i.  93,  94 
Leases  of  wife's  land  under  32  Hen.  VIII.  c.  28. 

manors,  lands,  tenements,  and  hereditaments,  demise- 
able  .  .  .  i.  97 
not  fairs,  markets,  or  franchises,  &c  •  .  ib. 
what  prior  letting  required  by  the  statute  ib. 
tithes  demisable  for  21  years,  but  not  for  lives,  semblc  ib- 
lands  previously  demised  by  copy  within  the  statute  i.  98 
lands  held  by  copy,  \^hether  within  the  statute  ib. 
lands  in  which  she  has  life  estate  not  within  the  statute  ib. 
leases  not  binding  on  remainder-man  .  ib. 
defects  in  such  leases  not  aided  in  equity  .  i.  97 
must  be  by  indenture  .  .«  .  i.  99 
and  sealed  by  wife,  who  must  be  a  party  .  ib. 
must  be  in  possession  .  .  .  ib. 
how  construed  where  not  dated,  ante-dated,  or  witb  an 
impossible  date          .            .        '    .            .            i.  100 
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vmd^  if  in  reyeTBion       ....  i.  100 

good,  if  from  the  date  or  from  the  day  of  the  date        i.  102 
must  be  subject  to  impeachment  £or  waste    •    •  i.  103 

must  not  exceed  three  lives  or  21  years  •  ib. 

if  it  do,  is  void  at  law  in  toto,  and  not  merely  for  the 

excess  ..»•••  i.  104 

may  be  for  less  .  .  .  .  ib. 

for  years  determinable  on  lives  not  within  the  statute  i.  104 
old  leases  must  have  expired  .  .  i.  105 

or  be  surrendered  within  a  year  .  .  ib* 

what  is  a  surrender  in  law  .  •  i.  106 

what  rent  to  be  reseired,  and  how  .  i.  107 

may  be  reserved  payable  at  one  or  more  times  in  the 

year  .  .  .  .  i.  110 

old  rent  to  be  reserved  in  kind  .  .  i.  1 1 1 

must  be  certain  .  .  .  ib* 

how  to  be  reserved  on  leases  comprising  lands  demise- 
able  under  the  statute  with  others  .  i.  1 12 
leases  of  two  furms  usually  let  together      .  ib. 
leases  of  part  of  an  old  fann  at  a  rent  pro  rata      i.  1  IS,  1 15 
rent  not  alienable  by  husband                .             .            i.  1 14 
not  according  to  the  statute,  may  be  good  as  common 
law  leases                  .            •            •            •            i.  116 
Bt  Husband  and  Wife  under  Powers, 

such  powers  can  neither  be  del^ated  nor  accelerated    i.  1 1 7 
seal  requited  must  be  affixed  .  .  "        .  ib. 

signing  not  equivalent  to  .  .  ib. 

usually  letten,  how  construed        .  .  .  ib. 

construction  of  powers  to  grant  to  what  lands  extending 

i.  118,  et  seq. 
what  rent  to  be  reserved        .  •  i.  118,  126, 127 

effect  of  including  in  the  lease  lands  not  within  the 

power  .  .  .  .  •  i.  121 

what  term  may  be  granted  ..  i.  123,  1 24, 125 

relief  in  equity  where  term  granted  exceeds  the  power  i.  123 
and  from  formal  defects  in  execution  of  power  ib. 

but  not  from  substantial  defects  .  •  i.  124 

relief  in  equity,  whether  given  to  tenant  at  rack  rent         ib. 
rent  to  be  reserved  at  usual  terms  .  i.  125 

reservation  of  rent,  when  bad  for  certainty  i.  126 

what  amounts  to  taking  a  fine  •  •  i.  128 

when  fines  may  be  taken         •         •  .    •  i.  129 

clauses  of  re-entry  and  usual  covenants,  what  to  be  in- 
serted       ...  .  i.  130,  133 
must  be  in  possession  when  estate  is  in  possession.        i.  134 
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may  be  in  reversion  when  power  general^  and  estate  is 
in  reversion        .  .  .  .  i.  135 

but  not  if  power  authorise  leases  in  possession  only  ib. 

power  of  granting  destroyed  by  conveyanoe  of  the  whole 

estate  .  •  .  .  i.  136 

by  husband  of  wife's  term,  when  his  executors  entitled 
to  the  rent        ....  .  .  •  i.  174 

LEGACY 

to  husband  and  wife,  duty  on  •  .  i-  52 

given  to  wife,  husband  may  release  before  time  of  pay- 
ment .      .  •  .  i.  241  ;  ii.  517 
given  to  wife  before  marriage,  not  revoked  by  marriage  iL  76 
given  to  wife,  and  paid  to  her,  a  void  payment  as  to 
husband                        .                .  .  ii.  107 
LIMITATIONS,  STATUTE  OP, 

no  bar  to  mesne  profits  in  dower  •  •        i.  453 

LICENCE.    [See  Mabbiaw.] 
LIEN. 

lien  on  estates  conveyed  to  husband,  in  consideration  of 
money  to  be  settled  '.  .  •  ii.  93 

See  JoiMTUBs. 
LONDON, 

custom  of.    [See  CusToar.]   . 
LUNATICS, 

marriage  of  •  .  .  .  L  339 


M. 


MAINTENANCE, 

wife  entitled  to,  out  of  her  trust  property,  if  husband 

desert  her  or  become  insolvent  i.  277>  285 

whether  allowed  upon  misconduct  of  husband  i.  278,  n. 
not  prevented  l^  his  fruadulent  assignment  .  L  280 
barred  by  bonajlde  assignment  by  husband  while  sol- 
vent .  .  .  i.  285 
amount  usually  allowed  •  .  .1. 286 
barred  by  adultery  •  .  •  i.  286 
not  given  when  wife  is  provided  for  aliundi        .         i.  286 

See  Sepabation. 
MARRIAGE, 

fraudulent  disposition  by  wife  of  her  proper^  prior  to, 

void  •  i.  ]  63,  et  seq. 

qu.  when  the  settlement  is  on  her  children  by  a  former 
husband  .  .  .  .  i.  165 
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contra^  if  before  the  treaty  for  marriage  with  second 

husband  .  ,  i.  166 

by,  husband  becomes  absolutely  entitled  to  wife's  per- 
sonal chattels  .  ,  .  .  i.  169 
bishop's  certificate  of,  oondusive  evidence,  when  mar- 
ried in  England  .  .  i.  334 ;  ii.  466 
if  in  a  foreign  country^  tried  by  a  jury  ^  .  i.  334 
of  idiot  or  lunatic,  void  .  .  .  i.  339 
{Ultimate  children  within  marriage  act  •  ib. 
law  as  to  solemnization  before  the  marriage  act 

ii.  445,  et  seq. 
contract  of,  or  spousak  formerly  enforced  ii.  446 

solemnization  of,  by  a  person  in  orders,  essential 

ii.  447>  et  seq. 
by  a  Popish  priest,  formerly  valid  »        ii.  452,  453 

dt facto  and  dejure  distinguished  .  ii.  461,  et  seq. 

law  of  in  Ireland  .  .  ii.  455,  n. 

by  dissenting  minister  in  Irehind,  valid  .  ii.  458,  469 
law  of  in  Scotland        .  .  .  ii.  474,  n. 

distinctions  between  marriage  and  spousals  before  the 

marriage  act     .  .  .  .  ii.  474 

in  England,  now  regulated  by  stat.  4  Geo.  IV.  c.  76.  ii.  483 
what  guardian  may  consent  ,  ii.  488 

where  to  be  solemnized  .  .  ib. 

in  ambassadors*  chapels  in  England        .  .        ii.  489 

by  banns  in  wrong  names        .      •      •  ii.  490>  et  seq. 

by  wrong  licence        .         .  .  .  ii.  494 

on  elopement  to  Scotland,  valid  .        i.  336 ;  ii.  495 

of  British  subjects  abroad,  in  general  governed  by  the 

U»  loci     .         .  .  .         i.  337 ;  ii.  496 

exceptions  to  this  rule  ii.  496,  et  seq. 

in  ambassadors'  chapels,  or  feictories  abroad  ii.  497 

in  countries  occupied  by  British  troops  *  ii.  497 

in  British  colonies  .  .  .    .        ii.  500 

by  minister  of  church  of  Scotland  in  India,  valid  ii.  459,  501 
of  Jews,  according  to  their  own  rites,  valid  .  ii.  476 
of  Quakers  .  ii.  463, 477,  et  seq. 

of  dissenters,  before  the  marriage  act  .  ib. 

n. revocation  of  wife's  warrant  of  attorney  ii.  68 

but  i^ot  of  a  warrant  of  attorney  given  to  her  .  ib. 

not  a  revocation  of  a  lease  at  iidll  to  wife  .  ii.  68 

does  not  revoke  l^cy  given  by  husband  to  wife  before 

marriage        .  •     .  .  .  ii.  76 

nor  release  husband's  obligations  to  wife  before  mar- 
*     riage,  not  to  be  performed  during  its  oontinuance   :       ib. 
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and  she  is  entitled  te  retain,  in  respect  of  them,  oat  of 

huaband's  assets,  when  his  executrix  .  iL  79 

to  an  executrix,  does  not  release  husband's  debt  to  the 

estate  .  .  .  ii.|9 

MERGER, 

of  powers  «  .  .  .         iL  102 

MESNE  PROFITS.     [See  Dowhr.] 

MINES.    [See  Dowbb.] 

MORTGAGE, 

tenant  by  curtesy  must  keep  down  interest  ,         i.  35 

on  wife's  estate,  redemption  of,  when  not  a  gift        .     i.  54 

by  demise,  by  husband  and  wife,  of  wife's  estate,  good 

only  during  their  joint  lives  and  his  curtesy     .        i.  137 

effect  of  her  joining  in  mortgage  by  demise         .  i.  137 

how  confirmable  by  her        .  .  .  L 138 

if  she  join  in  a  line,  good  against  her,  and  those  claiming 

under  her  .  .  .  •  i.  139 

and  by  special  custom  without  fine  L  140 

by  fine,  by  husband  and  wife,  where  her  interest  will  and 

will  not  be  changed  in  the  equity  of  redemption       i.  153 

Reseryation  of  equity  of  redemption  to  husband,  will  not 

alone  change  wife's  interest  •  .  i.  154 

centra,  when  limitations  •of  equity  of  redemption  are 

distinct  from  the  transaction  of  mortgage     i.  155,  et  seq. 

mortgage  to  wife,  husband  surviving  entitled        .       i.  205 

mortgage  in  fee  to  wife,  whether  assignable  by  hns* 

band         .  .  .  i.  224, 226 

See  DowBii. 


N. 


NECESSARIES, 

husband  when,  and  when  not,  liable  for  wife's. 

See  Hu8BANi>. 


P. 


PARAPHERNALIA, 

what  .  .  .  ,  ii.  140 

huaband  cannot  dispose  of  by  will  ii.  141 

he  may  sell  or  give  them  away       .  _,  ib. 

are  liable  to  his  debts  •  .  .  ii.  142 

assets  marshalled  in  favour  of  wife's  right  to  ii.  144,  145,  n. 
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when  intitled  to  receive  value,  out  of  future  contingent 

asflets  of  husband  ii.  148 

pledged  by  husband,  she  is  intitled  to  have  them  re- 
deemed out  of  his  assets  ii.  149 
may  be  barred  by  settlement         .            .            .  ib. 
PARTITION, 

writ  of,  lies  for  and  against  tenant  by  curtesy  i.  36 

PARTNER, 

land  bought  for  use  of  a  partnership,  whether  real  or 
personal  estate  .  .  .  .  i.  345 

PERSONAL  REPRESENTATIVES, 

where  husband  not  intitled  under  limitation  to  wife's  i.  329 
widow  where  and  where  not  intitled  under  limitation 
to  husband's  .  .  ii.  65 

PIN  MONEY, 

husband  may  give  to  his  wife  ii.  132 

arrears  of,  barred,  if  not  demanded  and  husband  main- 
tain his  wife  .  .  ib. 
what  is  a  satisfaction  of            .                                      ii.  23 
Memble,  that  elopement  or  adultery  does  not  bar  her  from 
compelling  payment  of  arrears        .                          ii.  134 
QSee  Sbpabatb  Propebtt.]] 
PLEA, 

of  assignment  of  dower,  the  word  oBsignavk  necessary  L  400 
of  purchase,  whether  a  defence  to  bill  for  dower  i.  451 

POWERS, 

execution  of  by  in&nt  .  ii.  98 

collateral,  what  .  ii.  99 

in  gross,  what  •  .  .  .  ib. 

appendant  or  appurtenant,  what  ii.  101 

when,  and  when  not,  merged  .  ii.  102 

over  real  estate,  by  agreement  between  husband  and 

wife  before  marriage  .  ii.  178 

of  appointment  reserved  to  wife,  does  not  merge  in  fee 

ii.  181 
if  required  to  be  executed  by  deed,  cannot  be  by  will  and 

•oice  versd  •  .  .        ii.  186 

if  over  real  estate,  and  by  will,  must  be  attested     .    ii.  1 87 
if  over  personalty,  and  by  will,  must  be  proved  ii.  188 

of  sealing  .  .         ii.  189 

of  attestation  .  .  .  ii.  191  to  198 

when  necessary  to  be  exercised  by  wife,  to  vest  property 

in  volunteers  .  .  ii.  2J 1 

defective  execution  of,  not  supplied  in  favour  of  hus- 
band .  .  ii.  218 

VOL.  II.  p  p 
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where  in  fevonr  of  purchasers,  Sccl  ebiming  under  wife's 

appointment  .  •     «       .  ii.  252, 254,  n. 

[See  Lbas^.] 
PROBATE.    [SeeWrLL.3 
PROOF.    [See  Bankbuptcy.] 
PROMISSORY  NOTE.    [See  Bill  op  Exchange.] 
PURCHASE 

in  wife's  name  presumed  a  gift        •        «  .  i.  54 

PURCHASER, 

bond  to  accept  a  title  protected  against  dower  by  a 
term        .         .  .  .  .         ^  i.  535 

fSee  Settlemeht,  Dower,  Jointbbss.} 


Q. 

QUAKERS, 

marriages  of  .  .        ii.  463, 477,  et  seq. 

QUARANTINE, 

widow's,  what      .  *  •  .  i.  388 

gives  a  settlement  .  .  ih 


R. 


REAL  ESTATE.    [See  Dower,  Partner,  Separate 

Property.]! 
RECOVERY.    [See  Pine.] 
RELATIONS, 

widow  not  intitled  under  limitation  to  husband's  ii.  64 

RELEASE.     [See  Chose  in  Action,  Lboact,  Rever- 
sionary Interest.] 
REMITTER, 

on  right  of  action,  when  it  takes  place  .  L  67 

not  when  second  estate  acquired  by  act  of  party  •  i.  68 
except  in  case  of  joint  estate  acquired  by  husband  •  i.  69 
mi^  be  waived  .  .  .  .  ib.  n. 

when  second  estate  acquired  by  disseisin,  whether  wife 

remitted  •  .  .  .        i.  69,  n. 

of  wife  not  prevented  by  husband  disagreeing  .  i.  70 
when  waivable  by  wife  surviving  ^  .  ib.  and  i.  76 

on  right  of  entry,  when  it  takes  place        «  •        i.  71 

whether  it  can  be  waived  .  .  ib. 

when  second  estate  acquired  by  party        .  ib. 

not  if  by  matter  of  record        .  ].  72 
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nor  on  right  of  action,  when  seoond  estate  is  by  way  of 

use  .  .  .  i.  73, 79 

but  seoond  taker  remitted  .  i.  7d>  80 

of  Wife  remits  remainders  *  •  i*  7^ 

of  remainders  may  determine  i*  75 

avoids  incumbrances  .  •  '  *  i-  78 

to  principal  remits  to  things  appendant  ib. 

RENT, 

what  seisin  of  necessary  to  curtesy  .  i«  17 

arrears  of,  in  what  cases  they  belong  to  husband  or  wife 

surviving  .  •  .  .  i.  205 

remedy  for  husband  surviving  to  recover  arrears  i.  206 

I^See  DowBB,  Leases.]] 
RETAINER, 

widow  executrix  entitled  to,  out  of  husband's  effects  for 
bond  given  to  her  before  marriage  .        ii.  79 

REVERSION.     [See  Dowbr.] 
REVERSIONARY  INTERESTS, 

rules  of  equity  as  to  sales  of  considered      .    1.  232,  et  seq. ; 

ii.  258,  n. 
safer  to  dispose  of  by  auction  %  i.  236 

choses  in  action  of  wife,  when  and  how  assignable   .    i.  238, 

et  sej[. ;  ii.  509,  et  seq. 
whether  releaseable  by  husband  .  i.  241 ;  ii.  517 

her  consent  to  assignment,  when  taken  in  Court     •    i.  246, 

et  seq.;  ii.  515 
not  where  her  interest  cannot  £dl  into  possession  during 

the  marriage  .  •  .  .  i.  249 

although  she  have  power  to  appoint,  if  she  die  before  her 
husband  .  •  .  «  i.  252 

REVOCATION.    [See  Sbttlbmbkt,  Will.] 


s. 

I 

SALE, 

whether  power  of,  given  to  three  trustees  and  their  heirs, 
goes  to  survivors         •  «  .  i.  117 

SATISFACTION, 

of  covenants.    [^See  Jointubb,  Sbttlbmbnt.] 
SEISIN.    [See  Cu&tbst,  Dowbb.] 
SEPARATE  PROPERTY, 

limitation  to  separate  use  for  life  unites  with  reversion  i.  22 

wife's  savings  out  of  allowance  to  keep  house  ii.  137, 14<0,  n. 

may  be,  without  interposition  of  trustees  %         ii.  152 
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SEPARATE  PROPERTY— (Ccw<iW«/). 

by  gift  from  husiniid  ii.  154 

by  agreement  before  marriage  ii.  156 

wife  may  dispose  of  withoat  special  ftmer  .  ii.  182 

although  in  reversion  .  .  ii.  184 

wife  is  a  feme  sole  as  to»  and  her  consent  in  Court  un- 
necessary to  the  title  of  her  appointee    •    ii.  217,  222>  n. 
wife  may  give  to  her  husband  ii.  220 

how  passed  by  wife's  consent  in  Court  .  li.  222 

when  ordered  to  be  applied  in  payment  of  husband's 

debts  ....  iL226 

when  wife  is  restrained  from  disposing  of  by  anticipa- 
tion .  .  .  ii.  229,  et  seq. 
where  husband  will  in  equity  be  a  trustee  in  respect 

of  .  .  .  ii.  \h%  154 

agreement  by  husband  as  to  wife  having  separate  pro- 
perty must  be  in  writing  ii.  156 
by  what  expressions  property  converted  into    ii.  157>  et  seq. 
how  far  liable  to  debts  and  engagements         ii.  235,  241,  a. 
when  it  consists  of  stock                                 .        ji.  246,  n. 
bound  by  bond  or  promissory  note                  ii.  240,  243,  n. 
how  far  liable  after  wife's  death                      il.  238,  245,  n. 
whether  made  liable  by  a  contract  in  writing          li.  244,  n. 
how  to  be  administered  amongst  creditors,  &c.        ii.  245,  n. 
not  liable  under  implied  contracts             .              ii.  246,  n. 
liable  to  annuity  granted  by  wife  ii.  247 
.assent  of  her  trustees  not  necessary  to  charge  it           ii.  250 
of  wife's  acquiring  in  trade  earned  on  by  her              ii.  165 
of  profits  in  trade  carried  on  by  agreement  or  per- 
mission of  husband                                     ii.  171, 173,  n. 
difference  between  real  and  personal  estate  as  to  dis- 
posing without  a  special  power                    .            ii.  182 
in  what  cases  the  wife  has  absolute  power  over  the 

principal     .....  ii.  200 

when  necessary  to  pursue  the  power  ii.  206,  et  seq. 

when  equity  will  relieve  wife  against  disposition  of    ii.  258 
husband  must  be  joined  in  suits  against  her  in  re- 

^)ect  of  .  •  .  .  ii.  265 

when  sued  in  equity  in  respect  of,  must  be  S(»rved  per- 
sonally with  process  in  the  cause  .  .  ib. 
SEPARATION, 

deeds  of,  valid  if  in  contemplation  of  immediate  sepa- 
ration .....  ii.  96B 
covenants  not  to  compel  cohabitation,  &c.               ii.  270,  n. 
covenant  to  give  up  the  children                             ii.  272,  n 
put  an  end  toby  reoonciliatioa                        ii  2^73,  n.  316 
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SEPARATION— (  Continued), 

put  an  end  to  by  sentence  for  Testitntion  of  conjugal 

rights,  aemb.  iL  273>  n.  316 

wlien  by  husband's  offer  to  cohabit  ii.  314 

objections  to  legality  of  deeds  of  separation  considered 

ii.  273,  n. 
if  in  oontemplAtion  of  future  separation,  not  Talid 

ii.  271  to  281 
when  in  contemplation  of  future  separation  with  assent 

of  trustees,  qu.  .  .  .  iL  281,  n. 

void  against  creditors  and  purchasers  under  statute  of 

Elisabeth  .  .  ii.  282 

contra,  if  made  for  valuable  consideration  .  ib. 

as  by  relinquishment  by  wife  of  her  title  to  alimony    ii.  284 
equity  will  not  compel  a  separation  ii.  287^  272,  n. 

but  will  compel  husband  to  pay  separate  maintenance 

agreed  on  ....  ii.287 

does  not  exclude  husband's  right  to  accession  to  wife's 

fortune  .  .  .  .  ii.  292 

agreement  for,  entered  into  between  husband  and  wife 

alone  as  to  its  validity  ii.  289,  293,  n.  294 

where  a  trustee  for  mdfe  a  party  and  no  indemnity 

against  her  d^ts  .  .  ii.  295 

where  there  is  indemnity  against  debts  ii.  298 

where  the  property  is  the  wife's  ii.  299,  293,  n. 

whether  agreem«it  to  make  deed  of  separation  will  be 

enforced  in  equity  .  .  .  ii.  298 

order  for  payment  to  wife  in  advance  pending  soit  on 

agreement  for  separation  .  .  ii.  297,  n. 

deed  of,  carried  into  effect,  thou^  trustee  declines  to 

act,  or  deed  is  lost  ii.301,  293,  n. 

not  defeated  by  adultery         .  .  .  ii.  301 

aUowanoe  apportioned  ;        .    ii.  302 

allowance  how  £Eur  disposeable  by  wife  .  ii.  303 

savings  out  of  allowance  disposeaUe  by  her  ii.  305 

allowance  how  far  liable  to  wife's  creditors       .  ii.  305 

husband's  liability  to  wife's  debts  during  ii.  307 

wife  not  pars^mally  liable  during  .  ii.  312 

where  husband  may  luring  action  for  criminal  conversa- 
tion after  .  .  .  .  ii.  322 
SETTLEMENT, 

wife's  equity  for  a  settlement  out  of  trust  property       i.  ^7 
not  extended  to  legal  choses  in  action,  unless  recovered 

in  equity  .  .  .  .  i.  258, 274 

assignee  of  wife's  property,  not  liable  to  make  a  settle- 
ment on  wife  if  his  title  is  complete  at  law  i.  257 
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contra,  where  the  interest  is  equitable      .  i.  257 

what  proporti<m  usually  settled  •  •  i.  260 

the  wife  by  her  next  friend  may  file  a  bill  to  compel  it     ib. 
semble,  the  court  will  not  restrain  the  husband  from 

assigning  wife's  property      .  .  .  L  263 

the  right  does  not  extend  to  the  children    .  •  ib. 

but  after  the  wife's  death  they  may  prosecute  an  order 

previously  obtained  for  a  settlement  •  i.  264 

children  intitled  to  benefit  of  settlement  from  oommenoe- 

ment  of  suit^  sembL        .  .  .  .  ib. 

she  may  waive  the  order  by  her  consent  in  court  L  265 

if  a  foreigner^  and  by  the  law  of  her  country  not  intitled 

to  a  settlement^  the  fund  will  be  paid  to  husband  ib. 

what  compelled  on  marriage  of  ward  of  court  without 

leave  T  •  .  .  •  L  267 

ward  of  court  cannot  consent  to  her  husband  having  her 

property  without  .  .  .  •  ib. 

wife  intitled  to,  against  assignees  in  bankruptcy,  under 

insolvent  acts,  or  assignees  to  pay  debts        .  i.  268 

contra,  if  they  can  recover  at  law  .  ib. 

assignment  for  value  will  not  bar  her  title  to         •  ib. 

receipt  of  the  property  by  husband  will  .  i.  273 

but  not  after  bill  filed       ...  .  ib. 

whether  wife's  equity  extends  to  a  trust  term  i  272 

settlement  order^,  although  husband  may  recover  the 

property  in  the  ecclesiastical  court  i.  274 

wife  not  intitled  to  where  living  in  adultery  i.  275 

unless  a  ward  of  court  .  .  i.  276 

husband  intitled  to  interest  of  wife's  fortune,  though  he 

refuse  to  make  a  settlement      .    -        •  .  ib. 

SETTLEMENT  BEFORE  MARRIAGE, 

on  marriage  of  female  in&nt  binding  as  to  her  personal 

estate  .  •  .  ii.  26 

and  to  bar  dower  and  thirds  .  .  .  ib. 

not  as  to  her  real  estate  .  .  ii  27 

as  to  her  personal  estate  in  reversion,  qu.  ib. 

on  marriage  of  male  infant  not  binding,  aembl,       .  ib. 

covenant  by  husband  to  settle  all  his  personalty  ii.  30 

covenant  to  settle  all  his  future  personalty        .  iL  34 

covenant  to  leave  personalty  to  wife  •  ii.  40 

frauds  on  such  covenants  •  .  ii.  42 

performance  of  such' covenants,  what  is  -  ii.  44 

by  share  under  equitable  intestacy         .  .  ii.  49 

satisfaction  of  such  covenants    •  •  •  ii.  53 

what  evidence  admissible  on  questions  of  satisfiiction    ii.  62 
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SETTLEMENT  BEFORE  MARRIAGE— (Con/iwiterf).       ^ 
when  corrected  so  as  to  give  property  to  separate  use  of 

wife  .  .  .  .  ii.  92>  156 

when  hnsband  intitlcd  to  wife's  property  by  settle- 
ment .....  i.  289 
husband  intitled  to  the  whole  or  part  of  the  wife's  for- 
tune as  expressed  or  implied                  .             .  ib. 
semble,  adequacy  or  inadequacy  disregarded          .  ib. 
if  husband  by  agreement  not  intitled  to  whole,  wife's 
acquisition  of  property  intitles  her  to  additional  set- 
tlement       .....            i.  296 
if  the  obligation  by  husband  to  settle  be  by  covenant 
future  and  contingent,  his  right  to  his  wife's  property 
>         is  immediate             .            .            .            •            i.  298 
contra  where  the  covenant  is  immediate ;  in  that  case 

the  covenant  must  be  first  performed    .  .  ib. 

valid  against  creditors  and  purchasers  L  299 

unless  fraudulent         .  .  .  .  i.  300 

as  containing  general  power  of  revocation  .  i.  301 

but  not  if  the  power  requireii  consent  of  persona  not 

under  settlor's  control  .  .  .  ib. 

bondjlde  powers  to  charge  valid  .  i.  302 

SETTLEMENT  AFTER  MARRIAGE, 

by  husband,  will  not  intercept  wife's  title  by  survivor- 
ship to  her  choses  in  action  .  .  i.  303 
unless  settlement  be  by  court  of  chancery,  or  be  con- 
firmed by  her           .            .            .            .            i.  305 
or  she  be  a  feme  sole  in  respect  of  the  property  ib. 
good  against  creditors  and  purchasers^  if  in  pursuance  of 

written  articles  before  marriage        •  .  !•  306 

contra^  if  the  agreement  be  parol  .  .  !•  307 

unless  the  huaband  by  firaud  prevent  its  being  reduced 

into  writing  .  •  .  .  i.  308 

not  void  under  13  Eliz.,  although  settlor  be  indebted, 

if  not  fraudulent  •  •  i.SlO 

not  defeated  by  debts  subsequently  incurred         •  ib. 

to  be  defeated  by  debts  at  the  time,  they  must  be  con- 
siderable     •  .  •  •  i.  31 1 
and  setnble  the  husband  must  be  insolvent  ib. 
but  debts  at  the  time,  though  considerable,  if  secured 

by  mortgage  will  not  vitiate  .  1.312 

subsequent  creditors    can  only    defeat    through  the 

medium  of  creditors  at  the  time  of  its  execution  ib. 

but  if  the  object  be  to  defeat  subsequent  creditors,  it 

will  be  fraudulent  and  void      .  .  i.  313,  317 

of  stock,  when  it  may  be  impeached  by  creditors  i.  3 1 4 
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SETTLEMENT  AFFER  MARRIAGE^(Caii<mii^). 
*  temblc,  void  against  creditors  whose  debts  are  contin- 

gent •  .  i.  317 

good  aa  against  settlor  and  volunteers  claiming  under 
nun       ......  ib. 

void  if  husband  reserve  to  himself  an  extensive  power 

over  the  settled  property       .  .  .  i.  318 

or  continue  in  possession  .  .  .  i.  319 

unless  conformably  to  the  deed     .  .  .  ib. 

and  then  if  fraudulent  .  •  .  i.  320 

valid  if  made  under  the  direction  of  court  of  chancery  i.  321 
'    or  in  consideration  of  money  paid  by  wife's  father  ib. 

or  semble  if  secured  to  be  paid      .  .  .  ib. 

(Mr  if  all  the  property  settled  be  the  wife's        .  i.  522 

or  on  accession  of  fortune  to  the  wife  i.  323 

or  on  relinquishment  of  property  by  her  L  324 

but  settlement  by  husband  must  bear  a  reasonable  pro- 
portion to  the  property  settled  i.  326 
yet  advantage  on  either  side  not  to  be  weighed  with 
nicety          .            .                        .            .            i.  322 

when  a  bar  of  widow's  right  by  customs  of  London  and 

York  .  .  ,  ii.  18 

when  wife  would  be  tenant  in  tail  under  marriage  arti- 
cle8>  strict  settlement  not  decreed     .  i.  630 

QSee  Maintenance^  Bankbuptcv,  Bond.^ 
STATUTE, 

merchant  or  staple  does  not  prevent  dower      .  i.  373 

STOCK, 

when  settlement  of  may  be  impeached  by  creditors      i.  314 
QSee  Separate  Propbbty.] 
SUPPLICAVIT, 

writ  of ,  when  granted  .  .  ii.  318 

SURRENDER.    [See  Leases.] 

SURVIVORSHIP.    [See  Choses  in  Action,  Terms  op  Years, 
Settlement.3 


T. 


TENANT  IN  TAIL, 

effect  of  election  by  •  .  .  i.  26, 27 

TERM  OF  YEARS, 

of  wife,  husband  may  alien  during  marriage  i.  ]  73 

if  not  aliened,  and  he  the  survivor,  he  is  intitled  to 
them  j«r^  mariti,  and  not  as  her  administrator  ib. 
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TERM  OF  YEARS--(Co«iiwiitfd). 

if  not  aliened,  and  she  be  the  survivor,  she  will  be  in- 
titled  to  them  .        i.  173 

he  cannot  dispose  of  them  by  will  .  .  ib. 

if  wife  be  joint  tenant  of  a  term,  and  die,  the  surviving 
joint  tenant  will  be  intitled  .  .  i.  174 

who  intitled  to  rents  payable  on  underleases  of     .         ^  ib. 

husband  by  survivorship  takes  the  term  subject  to  prior 
charges,  and  if  he  renew,  the  incumbrancer  is  intitled 
without  contribution  to  fines,  &c.      .  i.  175 

alienation  of  husband  defeats  wife's  survivorship  i.  1 77 

the  same  rule  applies  to  a  trust  term         .  .  ib. 

but  not  if  husband  agree  before  marriage  to  settle  it  for 
wife's  benefit  .  .  i.  178 

husband  may  grant  under  leases  of,  which  will  bind 
her  surviving  .  i.  179,  180 

agreement  of  husband  for  underlease  or  assignment  binds 
her  .....  i.  178 

alienation  of,  if  upon  condition,  binds  her  i.  181 

contra,  if  the  condition  were  broken  in  the  husband's 
life,  and  he  entered        .  .  .  •  ib. 

alienation  by  husband  good  without  consideration 

i.  174,  181;  ii.  521 

partial  alicination  of,  as  the  grant  of  a  rent,  does  not  bind 
her  surviving  .  .  .  i.  182 

stmble,  that  alienation  of,  by  bargain  and  sale  merely^ 
would  not  defeat  her  title     .  •  .  1.182 

contra,  if  the  words  ^*  grant  and  assign"  were  added    i.  182 

and  if  the  husband  accept  a  new  term,  her  title  is  de- 
feated .....  i.  183 

mortgage  of,  by  husband  •  .  i.  184 

efiPect  of  judgmeat  in  ejectment  commenced  in  his  own 
name  .«...!.  185 

effect  of  award  to  husband  .  .  ib. 

forfeited  by  husband's  waste    .  .  1.186 

or  by  outlawry  or  felony  .  .  .  ib. 

may  be  taken  in  execution  by  husband's  creditors  during 
marriage  .....  ib. 

[See  Dower,  Jointubb.^ 
TITHES, 

demiseable  for  years  by  husband  under  32  Hen.  VIII.   i.  97 

but  not  for  lives  ...  .  ib. 

dower  of,  how  assigned  ,  .  .  i.  398 

TRANSPORTATION, 

after,  of  husband,  wife  may  be  sued  as  feme  sole         ii.  120 
TREASON.    [See  Attainder.] 

voh.  II.  q  q 
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TRUST  ESTATE.    [See  Dowbb,  J6intuhe.] 

TRUSTEE, 

sale  by  wife  to  her^  when  valid  ii.  260 

where  set  aside            .             .             .             .  ii.  263 

of  feme  sole  trader  liable  to  her  debts  il.  1 75 

w. 

WARD  OP  COURT, 

marriage  of,  where  a  contempt  i.  2S7 
settlement^  what  compelled  from  husband  on  marriage 

or          •            •            •            .             .  lb. 

although  wife  living  in  adultery            .  i.  276 

settlements  on  after  attaining  twenty-one          .  iL  28 
WARRANT  OF  ATTORNEY, 

given  by  a  woman  revoked  by  her  marriage  ii.  68 

but  not  if  given  to  her  to  confess  judgment  .         ii.  68 
WASTE, 

tenant  by  curtesy  liable  to             .  .        i.  36 

permissive,  whether  action  on  the  case  lies  for  i.  420 

remedies  for  voluntary  waste                     .  .        i.  421 
[See  Copyhold,  Dower,  Jointress.^ 

WIDOW'S  CHAMBER ii.2,J4 

WIPE, 

her  right  under  statute  of  distributions              .  iL  1 

under  customs  of  London  and  York  .         ii.  2 

in  cases  of  equitable  intestacy  ii.  3 

how  barred             .                                 .  ii.  13 

by  settlement  in  lieu  of        .  ii.  1 8,  20 
election  when  settlement  is  postnuptial,  or  provision  by 

will  .  .  .  .  .  ii.  21 
when  intitled  under  limitation  to  next  of  kin  of  hus- 
band .  .  .  .  ii.  63 
wife  surviving  liable  for  antenuptial  debts  .  ii.  73,  n. 
actions  and  judgments  against  wife  before  marriage  ii.  75 
deed  of,  void  .  .  .  ii.  95 
may  alone  execute  a  power  not  affecting  her  interest  ii.  97 
when  an  infant  .  .  .  ii.  98 
may  surrender  old  and  take  new  leases  ii.  ]04> 
purchase  of  lands  by  .  .  ii.  106 
cannot  bind  husband  by  her  receipts,  &c.  .  ib. 
except  she  be  appointed  by  him  his  agent  ib. 
cannot  give  discharge  for  a  legacy  bequeathed  to  her  ii.  107 
unless  given  to  her  separate  use  .  .  .  ib. 
cannot  release  .  .  .  ib. 
cannot  contract,  unless  by  his  authority  ii.  108 
authority  when  implied            .                        .  ii.  1 09 
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when  she  may  bind  her  husband  for  her  necessaries 

ii.  110^  et  seq. 

cannot  make  herself  personally  liable  for  her  debts  for 
necessaries  .  •  ii.  117 

and  if  arrested  intitled  to  discharge  on  filing  common 
bail  .  .  .  .  ii.  119 

when  she  may  be  sued  as  feme  sole         .  ii.  J  20 

a  trader  within  the  custom  of  London  ii.  124 

how  protected  against  husband's  molestation  after  sepa- 
ration .  .  .  .  ii.  317 

bill  of  discovery  against  wife  to  affect  husband  will  not 
lie  .  .  .-  ii.  268 

WILL, 

husband's,  passes  his  wife's  chattels,  which  she  was  pos- 
sessed of  during  the  marriage,  although  she  survive 
him  .  .  ' .  .  i.  169 

husband  may  Empower  his  wife  to  make  .        ib. 

nature  and  effect  of  such  will  .  .  i.  170 

but  it  is  void  against  her  next  of  kin,  if  the  husband  die 
first  .  •  .  •  •  lb. 

effect  of  it,  if  she  survives  .  .  .  ib. 

of  wife  passes  property  to  which  she  was  intitled  as 
executrix  .  .  .  .  i.  I69j  189 

and  the  right  of  representation  to  her  testator      .        i.  189 

will  of  personalty  by  wife  under  power,  or  of  separate 
property,  must  be  proved  .        ii.  188 

probate  granted  without  husband's  assent  ii.  188,  n. 

but  though  made  with  husband's  consent,  does  not  pass 
her  own  choses  in  action   .    .  .  i.  170 

nor  property  bequeathed  to  her  by  a  stranger  ib. 

parol  evidence  not  admissible,  to  show  that  provision  by 
will  was  meant  in  lieu  of  dower  i.  47 1 

of  a  woman,  revoked  by  marriage  •  ii.  68 

*  unless  made  under  a  power  .  i.  171^  n;  ii.  71>  n. 

not  set  up  by  husband's  death       .         .  ii.  69 

WRIT  OP  DOWER.    [See  Dowbr.] 

Y. 

YORK, 

custom  of.    [See  Custom.] 
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